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ARGUED  AND  DETERMINED 


IN  TRX 


HIGH    COURT    OF    CHANCERY. 


COOKE  V.  BENBOW. 

1865.    May  8,  9, 10.    Before  the  Lords  Justices. 

A  father  took  his  sons  into  partnership  under  articles  providing  that  the  capital 
then  used  by  him  in  the  business  should  be  kept  in  it  without  allowing  interest, 
and  should  remain  the  property  of  the  father,  the  sons  having,  during  the 
partnership,  a  certain  share  in  the  profits.  The  debts  due  to  the  business 
were  estimated  at  201,  per  cent  below  their  nominal  amount,  but  very  nearly 
their  full  amount  was  realized.  The  father  drew  out  of  the  business  large 
soms,  which  appeared  to  have  been  wholly  applied  in  payment  of  trade  debts 
due  when  the  partnership  was  formed.  One  of  the  sons  brought  fresh  capital 
into  the  business. 

Hddf  that  in  ^e  absence  of  contract  the  sons  could  not  claim  to  treat  the  differ- 
ence, between  the  estimated  value  of  the  debts  due  to  the  business  and  the 
amount  actually  realized  as  profit,  but  that  the  whole  amount  realized  was  to 
be  treated  as  part  of  the  father^s  capital. 

Bdd^  also,  that  the  contract  was  not  that  the  father  should  keep  in  the  business 
the  nioneys  employed  there  when  the  partnership  commenced,  and  pay  aliunde 
the  trade  debts  then  owing,  but  that  the  business  should  be  carried  on  as  it 
stood  for  the  benefit  of  himself  and  his  sons,  and  that  therefore  the  payment 
of  the  old  trade  debts  was  not  an  improper  withdrawal  of  capital. 

Hd^t  tha^  if  the  father  had  withdrawn  capital  for  unauthorized  purposes,  he 
could  not  have  been  charged  with  interest,  unless  such  withdrawal  had  been 
fraudulent  or  grossly  excessive.' 


1  See  Miller  «.  Lord,  11  Pick.  11;  Dexter  v.  Arnold,  8  Mason,  284,  289; 
Stoughton  V,  Lynch,  1  John.  Ch.  467;  Solomon  v.  Solomon,  2  Kelly,  18; 
Beacham  v,  Eckford,  2  Sandf.  Ch.  116 ;  Honore  v,  Colmesnil,  7  Dana,  201 ; 
Coliyer  Partn.  (5th  Am.  ed.)  §  835  and  notes. 
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Edd^  also,  that  in  the  absence  of  contract  the  son  could  not  claim  interest  on 
the  capital  brought  in  by  him.' 

This  was  an  appeal  by  the  defendant  John  Benbow,  from  an 
order  made  by  V.  C.  Stuart,  on  further  consideration,  and  on  the 
hearing  of  a  summons  by  the  same  defendant  to  vary  the  chief 

clerk's  certificate. 
*2  *John  Benbow  the  elder,  the  testator  in  the  cause,  car- 
ried on  business  as  a  miller.  In  1855,  he  took  his  two  sons, 
the  appellant  and  Clifton  Benbow,  into  partnership.  By  the  part- 
nership articles,  dated  the  6th  of  March,  1855,  after  reciting  that 
the  testator  had  for  many  years  carried  on  the  business  of  a  miller 
at  the  Cowley  Hall  Mills,  and  that,  being  desirous  as  well  to  relieve 
himself  from  part  of  the  labour  of  conducting  the  business,  as  to 
advance  his  two  sons  in  the  world,  he  had  proposed  and  agreed  to 
admit  them  into  partnership  with  him  in  the  business,  in  the  pro- 
portions and  in  manner  thereinafter  mentioned,  it  was  agreed  that 
the  testator  and  the  two  sons  should  be  partners  in  the  business  for 
six  years,  from  the  1st  of  January  then  last ;  the  business  to  be 
carried  on  at  the  Cowley  Hall  Mills,  without  paying  any  rent  to 
the  testator  for  the  use  of  the  premises.  The  clauses  material  for 
the  present  purpose  were  the  following :  — 

''  That  the  said  J.  Benbow  the  elder  shall  bring  into  the  said 
business  the  whole  of  the  capital,  plant,  and  stock-in-trade  now 
and  usually  employed  by  him  in  such  business,  and  shall  continue 
to  employ  and  use  such  capital,  plant,  and  stock-in-trade,  or  the 
money  to  arise  by  the  sale  of  such  stock-in-trade,  in  carrying  on  the 
said  business,  and  for  the  benefit  of  the  said  partnership,  during 
the  said  term  of  six  years,  without  any  allowance  of  interest  for 
the  use  of  the  same." 

"  That  no  partner  shall  employ  any  of  the  moneys  or  eflFects  of 
the  said  partnership,  or  engage  the  credit  thereof,  except  upon  the 
account  of  the  business  of  the  said  partnership." 

^'  That  from  the  commencement  of  the  said  partnership  it  shall 
be  lawful  for  the  said  partners  respectively  to  receive  out  of  the 

'  See  Lee  v.  Lashbrooke,  8  Dana,  214;  Jones  o.  Jones,  1  Ired.  Eq.  332; 
Day  V.  Lockwood,  24  Conn.  ISd;  Desha  e.  Shepard,  20  Ala.  747;  Millar  v. 
Craig,  6  Beav.  433 ;  Winsor  v.  Savage,  9  Met.  346 ;  Hodges  p.  Parker,  17  Yt. 
242 ;  Re  German  Mining  Co.,  4  De  G.,  M.  &  G.  19,  and  iwte  (1) ;  CoUyer 
Partn.  (5th  Am.  ed.)  §  338  and  notes. 
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net  profits  of  the  business,  by  monthly  payments  on  the  last 
day  of  each  calendar  *  month,  by  way  of  subsistence  money,  *  3 
the  sums  following ;  that  is  to  say,  the  said  J.  BenlK)w  the 
elder  the  sum  of  25/.,  <&c.,  £c.,  and  the  said  sums  respectively,  at 
the  times  of  taking  out  the  same,  shall  be  entered  in  the  casli-book 
belonging  to  the  partnership,  and  carried  to  the  debt  of  the  respec- 
tive accounts  of  the  said  partners  as  part  of  their  shares  of  the 
profits  of  the  said  business." 

'^  That  the  said  partners  shall  be  entitled  to  the  clear  net  gains 
and  profits  arising  from  the  trade  or  business  of  the  said  co-partner- 
ship in  the  proportions  following  (that  is  to  say)  :  "  [Here  followed 
a  statement  of  the  proportions,  which  varied  at  different  times.] 

^*  That  the  clear  gains  and  profits  to  arise  from  the  said  co-part- 
nership business  sliall  be  divided  between  the  said  co-partners  at 
the  expiration  of  every  second  year  of  the  said  co-partnersliip  in 
the  proportions  hereinbefore  mentioned." 

"  Til  at  if  the  monthly  sums  drawn  out  by  the  said  partners 
respectively,  under  the  stipulation  hereinbefore  contained,  shall  be 
found  to  have  exceeded  their  respective  shares  of  the  gains  and 
profits  of  the  said  co-partnership,  the  excess  shall  be  immediately 
refunded  by  such  partners  respectively  in  proportion  to  the  sums 
so  taken  out  by  them." 

The  articles  contained  provisions  as  to  what  was  to  be  done  upon 
dissolution,  in  which  provisions  there  was  nothing  that  need  be 
noticed,  except  the  following  proviso :  — 

"  Provided  always,  and  it  is  hereby  declared  by  and  between  the 
said  parties  hereto,  that  nothing  herein  contained  shall  be  deemed 
and  construed  to  vest  the  property  in  the  said  partnership  premises, 
or  in  the  capital,  plant,  stock-in-trade,  and  effects  brought  into 
the  said  *  partnership  business  by  the  said  J.  Benbow  the  elder,  *  4 
in  the  said  partnership  business,  but  the  same  shall  be  consid- 
ered as  the  private  property  of  the  said  J.  Benbow  the  elder,  and 
shall  be  accounted  for  by  the  said  partnership  to  him  or  his  estate 
on  the  settling  of  the  affairs  of  the  said  co-partnership  on  the 
expiration  of  the  said  partnership,  either  by  efSuxion  of  time  or 
the  decease  of  the  said  J.  Benbow  the  elder." 

The  testator  died  in  July,  1861,  leaving  a  will,  by  which  he 
appointed  tlie  appellant  and  others  his  executors.    The  appellant 
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alone  proved  the  will,  and  the  other  executors  renounced.  This 
suit  was  instituted  by  a  creditor  for  the  administration  of  his  estate, 
and  the  partnership  accounts  were  taken  in  Chambers.  The  chief 
clerk  having  found  a  large  balance  due  from  the  appellant,  the 
appellant  took  out  a  summons  to  varj  the  certificate  by  allowing 
three  claims  by  the  appellant  against  the  testator's  estate  in  respect 
of  the  partnership.    These  claims  were  as  follows :  — 

(1.)  At  the  commencement  of  the  partnership  an  account  was 
made  out  of  the  state  of  the  business.  The  book-debts  were  7500Z., 
but  in  estimating  the  assets  a  deduction  of  1500/.  was  made  for 
bad  and  doubtful  debts.  Ultimately,  however,  the  debts  were 
recovered  with  only  a  very  triiaing  loss,  and  the  appellant  con- 
tended that  the  excess  of  the  1500/.  above  the  actual  loss  ought  to 
be  treated  as  profit.  If  so,  the  appellant's  share  of  this  profit,  he 
having  purchased  his  brother's  interest  in  the  partnership,  would 
be  743/.  The  certificate  went  on  the  footing  that  the  above  excess 
was  part  of  the  father's  capital. 

(2.)  The  father  at  the  time  the  partnership  was  formed  had 
*  5  a  considerable  capital  employed  in  the  business,  and  *  also 
owed  trade-debts  to  a  large  amount.  During  the  partnership 
he  drew  out  of  the  business  considerable  sums  of  money  for  pay- 
ment of  these  debts,  and,  as  the  appellant  alleged,  also  for  payment 
of  his  private  debts.  The  appellant  contended  that  interest  ought 
to  be  charged  on  the  capital  so  withdrawn  ;  the  share  of  the  sons 
in  which  interest  would  be  1825/. 

(3.)  The  appellant  finding,  as  he  alleged,  that  the  capital  of  the 
business  was  being  brought  too  low  by  the  drawings  of  the  testator, 
allowed  a  considerable  part  of  his  own  share  of  the  profits  to 
remain  in  the  business.  He  claimed  interest  to  the  amount  of 
201/.  on  the  additional  capital  thus  supplied  by  him. 

The  certificate  was  against  the  appellant  on  all  these  points. 
yice-Chancellor  Stuart  dismissed  the  appellant's  summons  to  vary 
it,  and  made  an  order  on  further  consideration  upon  the  footing  of 
the  certificate,  from  which  order  the  present  appeal  was  brought. 

Mr,  Greene  and  Mr.  Kingdon^  for  the  appellant.  —  As  regards 
the  claim  for  743/.,  we  say  that  if  the  debts  due  to  the  business 
produced  more  than  their  estimated  value,  the  excess  was  part  of 
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the  profits.  If  they  had  produced  less  instead  of  more  than  their 
estimated  value,  it  is  clear  that  the  difference  must  have  been 
treated  as  a  loss,  and  the  same  rule  must  apply  when  they  produce 
more.  Suppose  goods  sold  for  more  than  they  were  estimated  at, 
the  excess  is  profit,  and  where  is  the  difference  between  that  and 
the  case  of  book-debts  ?  The  case  is  to  be  looked  at  as  if  the 
partnership  purchased  these  debts  from  the  fatlier  at  the  estimated 
value.  As  to  the  1825Z.,  we  contend  that,  upon  the  construction 
of  the  articles,  the  father  was  bound  to  keep  in  the  business 
the  amount  of  capital  which  was  employed  in  it  at  the  *  time  *  6 
of  tlie  formation  of  the  partnership,  which  was  above  11,000/. 
He  reduced  it  by  his  drawings  out  to  less  than  4000/.,  and  the 
otlier  partners  ought  to  receive  interest  as  a  compensation  for  this 
breach  of  the  partnership  agreement.  Bury  v.  Allen^  (a)  Airey  v. 
Borham.  (6)  As  regards  the  201/.,  it  is  only  reasonable  that  tlie 
father,  having  had  the  benefit  of  tlie  son's  capital,  should  be 
charged  with  interest.     Hart  v.  Clarke,  (c) 

Mr,  Matins  and  Mr.  Renshaw,  for  the  plaintiffs,  in  support  of 
the  order.  As  regards  the  743/.,  tlie  accounts  were  under  the 
management  of  the  son ;  the  father  was  in  ill  health  and  could 
not  attend  to  business,  even  at  the  commencement  of  the  partnership, 
and  tliere  is  no  settled  account,  nor  any  evidence  whatever  that  he 
knew  of  the  deduction  for  bad  and  doubtful  debts ;  whatever  the 
debts  tlien  turned  out  to  be  actually  worth  must  be  taken  as  part 
of  his  capital.  There  was  nothing  in  the  chai'acter  of  purchase 
about  the  transaction.  As  to  the  1825/.,  tlie  claim  is  monstrous. 
The  nature  of  the  arrangement  was  that  the  business  should  be 
continued  as  it  was,  the  sons  receiving  certain  shares  of  the 
profits,  not  that  the  father  should  pay  out  of  his  private  means  all 
tlie  trade  debts  then  existing.  Even  if  he  paid  private  debts  out 
of  the  assets,  he  did  so  with  the  knowledge  of  the  appellant ;  there 
was  no  fraud  or  concealment,  and  in  the  absence  of  agreement 
interest  cannot  be  charged.  Meymott  v.  Meymott.  (d)  Lastly,  as 
to  the  201/.,  a  partner  cannot,  in  the  absence  of  agreement  to  that 
eflfect,  claim  interest  on  capital  brought  in  by  him.  Hill  v. 
King,  (je) 

(a)  1  Coll.  689-604.  {d)  31  Beav.  445. 

(6)  29  Bcav.  620.  («)  9  Jur.  N.  S.  627,  L.  C. 

(c)  6  De  G.,  M.  &  G.  264. 
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*  7        *  Mr,  Oreene,  in  reply. 

The  Lord  Justice  Knight  Bruce. — The  first  of  the  three 
claims  on  tlie  part  of  the  appellant  is  to  vary  and  surcharge  an 
account  taken  before  tlie  Vice-Chancellor's  chief  clerk,  and  after- 
wards settled  by  himself,  as  to  a  sum  of  743Z.,  composed  thus: 
At  or  near  the  time  of  the  formation  of  tlie  partnership  between 
the  testator  and  his  sons  the  debts  then  due  to  the  trade  are  stated 
to  have  been  valued  at  an  amount  less  than  their  nominal  amount, 
as  being  partly  bad  or  doubtful.  The  parties  experienced  an 
agreeable  disappointment,  the  debts  turned  out  better  than  had 
been  expected  by  nearly  1500/.,  and  from  that  is  deduced,  it  is 
difficult  to  see  how,  this  consequence,  that  the  partnership  is  to 
have  tlie  benefit  of  the  debts  as  against  the  fatlier's  estate  to  that 
amount,  so  as  to  entitle  the  other  partners  to  claim  7432.,  against 
the  estate.  This  could  not  be  without  express  contract,  and  I  do 
not  see  from  the  evidence  before  us  that  there  was  any  such  con- 
tract. The  Vice-Chancellor  and  his  chief  clerk  have  in  my  judg- 
ment come  to  a  right  conclusion. 

The  other  two  claims  appear  to  me  to  fail  equally  for  want  of 
contract.  One  is  a  claim  for  interest  on  sums  withdrawn,  as  it  is 
said,  from  the  funds  of  the  current  trade  to  pay  expenses  belonging 
to  the  former  state  of  that  trade.  It  is  said  that  the  capital  of 
the  old  trade  belonged  to  the  new,  that  this  therefore  was  a  misap- 
propriation, and  that  the  new  trade  was  entitled  to  interest  on  the 
capital  so  withdrawn.  It  is  further  said  that  the  appellant  is 
entitled  to  a  smaller  sum  for  interest  on  capital  which  was  brought 
in  by  him  by  reason  of  the  sums  withdrawn  to  pay  the  expenses 

of  the  former  tra'de.  I  do  not  say  that  there  could  not  be  a 
*  8    case  of  *  withdrawal  of  capital  or  failure  to  bring  in  capital 

so  gross  as  to  give  the  other  partners  a  demand  for  interest 
in  the  nature  of  damages  in  the  absence  of  express  contract,  but 
it  must  be  a  very  gross  case.  Here  there  is  nothing  of  the 
sort,  nor  is  tliere  any  contract  for  interest.  Each  claim  fails  in 
my  judgment  for  defect  of  agreement. 

The  Lord  Justice  Turner. — I  also  agree  with  the  conclusion 
of  the  Vice-Chancellor  on  each  of  these  three  claims. 

First,  as  to  the  201/.  claimed  by  the  appellant  for  interest  on  the 
capital  brought  in  by  him.  In  cases  where  it  is  intended  that 
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partners  should  be  entitled  to  interest  on  capital  brought  in  by 
them,  a  stipulation  to  that  effect  is  invariably  found  in  the  articles 
of  partnership,  and  where  no  such  provision  is  found  in  the  articles 
it  cannot  be  assumed  to  have  been  tlie  intention  of  the  parties 
that  interest  sliould  be  paid.  Another  material  consideration  is, 
what  are  tlie  circumstances  which  lead  to  partners  bringing  in 
more  capital.  A  partner  may  not  unreasonably  choose  to  bring  in 
more  capital,  because,  unless  more  capital  is  brought  in,  the  busi- 
ness, cannot  be  carried  on  successfully,  in  which  case  he,  along 
with  the  other  partners,  would  suffer ;  there  is,  tlierefore,  no  reason 
for  presuming  that  he  brings  it  in  on  a  contract  that  he  is  to 
receive  interest  upon  it.  Regard  must  also  be  had  to  the  course  of  the 
Court  on  this  subject,  and  I  am  not  aware  of  any  instance  where, 
in  taking  a  partnership  account,  the  Court  has  allowed  interest  on 
capital  in  the  absence  of  express  contract.  It  would  in  my 
opinion  be  very  mischievous  to  introduce  *  such  an  innovation,  *  9 
the  result  of  which  would  be,  that  in  every  partnership  account 
a  calculation  of  interest  would  have  to  be  made  as  often  as  it 
appeared  that  any  partner  had  more  capital  in  the  business  than 
he  was  bound  to  keep  in  it.  I  think  therefore  that  the  allowance 
of  this  claim  for  interest  is  out  of  the  question. 

The  claim  for  1825/.  in  respect  of  interest  on  capital  withdrawn 
by  the  father  involves  two  considerations:  (1),  what  was  to  be  con- 
sidered the  capital  of  the  father,  and  (2),  assuming  that  the  whole 
Bum  of  11,000/.  was  to  be  considered  his  capital,  whether  he  was 
chargeable  with  interest  on  what  he  withdrew  from  it.  The  first 
question  depends  on  the  purpose  of  the  articles.  The  intent  of  the 
articles  was,  tliat  the  partners  should  take  to  the  business  as  it 
stood  at  the  formation  of  the  partnership.  *  The  father's  capital  at 
that  time  was  11,000/.,  but  large  debts  were  due  from  the  business, 
and  when  it  was  agreed  by  the  articles  that  the  business  should  be 
carried  on  with  the  capital  employed  in  the  business  by  the  father, 
it  must  have  been  intended  that  it  should  be  carried  on  with  that 
capital  subject  to  the  debts  incurred  by  the  father  in  the  course  of 
the  trade.  It  is  therefore  impossible  to  say  that  the  father  engaged 
to  keep  a  capital  of  11,000/.  in  the  business.  The  fair  construction 
of  the  instrument  is,  that  the  debts  of  the  business  were  to  be  paid 
out  of  the  assets  of  the  business  in  the  same  course  as  before  the 
partnership.  The  appellant's  case,  therefore,  wholly  fails,  so  far 
as  trade  debts  paid  by  the  father  are  concerned.    As  regards  pri* 
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vate  debts  of  the  father,  the  onus  of  showing  that  any  snch  were 

paid  out  of  the  assets  of  the  business  rests  upon  the  appellant,  and 

I  cannot  find  in  the  evidence  a  trace  of  proof  that  any  of  the 

moneys  drawn  out  by  the  father  were  applied  in  paying  his 

*  10    private  debts.      Suppose,  however,  that  any  part  *  of  the 

capital  of  the  business  was  applied  by  the  father  in  payment 
of  his  private  debts,  is  there  on  that  ground  any  claim  against  the 
father's  estate  for  interest?  It  has  been  ingeniously  put  that 
such  a  withdrawal  of  capital  was  a  breach  of  covenant  on  the  part 
of  the  father,  for  which  the  appellant  is  entitled  to  compensation 
in  taking  the  partnership  accounts.  But  what  is  the  ordinary 
course  of  the  Court  as  to  moneys  withdrawn  from  the  business  by 
a  partner  ?  Gases  occur  in  which  a  partner  has  fraudulently  with- 
drawn moneys  from  the  partnership  for  private  purposes,  and  there 
the  Court  orders  the  money  withdrawn  to  be  paid  into  Court,  but, 
in  the  absence  of  fraud,  the  Court  has  never  ordered  a  partner  to 
bring  into  Court  partnership  moneys  applied  by  him  in  payment  of 
his  private  debts,  for  it  is  the  interest  of  all  the  partners  that  the 
private  debts  of  each  should  be  paid,  otherwise  an  execution  might 
issue  against  his  share  of  the  partnership  property,  the  effect  of 
which  might  be  to  ruin  the  partnership.  Here  again  there  is  a 
total  absence  of  contract  as  to  interest,  and  there  is,  so  far  as  I  am 
aware,  no  instance  of  the  Court  having  charged  a  partner  with 
interest  for  the  improper  withdrawal  of  capital.  There  being  no 
precedent  for  such  a  charge  of  interest,  I  do  not  think  that  we 
ought  to  make  one.  The  allowance  of  interest  in  this  case,  as  well 
as  in  that  of  capital  brought  in,  would  introduce  mischievous  com- 
plication in  the  taking  partnership  accounts. 

As  regards  the  claim  of  7432.  for  the  excess  of  the  debts  due  to 
the  business  above  their  estimated  value,  it  is  to  be  observed  that 
this  is  not  a  case  where  the  sons  purchased  a  share  of  the  business, 
but  where  they  were  introduced  into  it  by  way  of  advancement ; 

and  in  the  absence  of  any  evidence  of  a  contract  on  the  part 

*  11    of  *  the  father  to  make  this  allowance,  I  think  that  the  claim 

cannot  be  sustained. 

[8] 


WAKEFIELD   V.  THE  LLANBLLY  RAILWAY  AND   DOCK  CO.        *  11 


WAKEFIELD  v.  THE  LLANELLY  RAILWAY  AND  DOCK 

COMPANY. 

1865.    March  13.    May  11.    Before  the  Lords  Justices. 

A  company  having  given  notice  to  take  a  leasehold  hotel  belonging  to  and  occu- 
pied by' the  plaintiff,  it  was  referred  to  arbitration  to  ascertain  the  value  of 
the  hotel  and  premises  and  the  damages  sustained  or  to  be  sustained  by  the 
plaintiff  by  reason  of  the  company^s  works,  and  the  amount  of  compensation 
to  be  paid  by  the  company  to  the  plaintiff  in  respect  thereof.  The  arbitrator 
awarded  a  sum  to  the  plaintiff  **  as  the  compensation  to  be  paid  by  the  com- 
pany to  him  for  all  his  interest  of  whatever  nature  in  the  above  leasehold. ^^ 
ndd,  that  it  was  impossible  to  say,  with  certainty,  whether  the  arbitrator 
intended  or  not  to  include  the  damages  in  this  award,  and  that  the  award 
was  too  uncertain  for  the  Court  to  act  upon,  and  that  the  plaintiff's  bill  for 
specific  performance  of  it  had  rightly  been  dismissed,  though  the  plaintiff 
offered  to  waive  all  claims  for  damages  beyond  the  award. ^ 

This  was  an  appeal  by  the  plaintiff  from  an  order  of  the  Master 
of  the  Rolls  dismissing  his  bill  with  costs. 

The  plaintiff  was  the  owner  of  a  long  term  of  years  in  the  Tra- 
falgar Hotel,  at  Swansea.  The  Llanelly  Railway  and  Dock  Com- 
pany, on  the  4th  of  July,  1863,  served  him  with  a  notice  to  treat. 
The  plaintiff  sent  in  a  claim,  and  ultimately  the  matter  was  referred 
to  arbitration  by  an  agi*eement  dated  the  29th  of  July,  1863,  by 
which,  after  reciting  that  the  plaintiff  was  entitled  to  the  hotel  with 
its  appurtenances  for  a  term,  of  which  about  ninety-six  years  were 
unexpired,  and  that  the  premises  were  required  by  the  company 
for  the  purposes  of  their  Act,  it  was  agreed,  "  That  for  the  purpose 
of  ascertaining  the  value  of  all  and  singular  the  said  piece  or  par- 
cel of  ground,  messuage,  or  hotel,  outhouses,  and  premises,  and 
the  damages  sustained  or  to  be  sustained  by  the  said  George  Yick- 
ery  Wakefield  by  reason  of  the  execution  of  the  works  of  the  said 
company,  and  the  amount  of  compensation  to  be  paid  by  the 
said  company  *  to  the  said  Geo.  V.  Wakefield,  in  respect  •  12 
thereof,  the  whole  question  shall  be  and  is  hereby  referred  to 

'  See  Morse  Arb.  and  Award,  408 ;  Kussell  Arb.  (3d  £ng.  ed.)  275 ;  Akely 
9.  Akoly,  16  Vt.  450;  Strong  o.  Strong,  9  Gush.  5C0;  Houston  o.  Pollard,  9 
Met.  164 ;  Bigelow  v.  Maynard,  4  Gush.  S17.  The  legal  presumption,  unless 
the  contrary  appears,  is  that  the  arbitrators  decide  all  the  matters  submitted  to 
tbem  and  only  those.    Sperry  v.  Ricker,  4  Allen,  17. 
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the  award,  order,  ftud  final  determination  of  William  Barnes,  of 
Swansea  aforesaid,  engineer,  and  Richard  Richards  of  the  same 
place,  gentleman,  or,  if  they  cannot  agree,  then  of  Fi*ancis  Price, 
of  the  Rhjddings,  near  Swansea  aforesaid,  estate  agent,  as  sole 
umpire,  so  that  the  said  William  Barnes  and  Richard  Richards,  or 
the  said  Francis  Price,  shall  and  do  make  and  publish  tlieir  or  his 
award  or  certificate  in  writing  under  their  or  his  hand  as  to  what 
sum  of  money  shall  be  paid  by  the  said  company  to  the  said  Geo. 
V.  Wakefield  in  respect  of  the  premises,  which  said  award  or 
certificate  shall  be  ready  to  be  delivered  to  the  said  company  or  to 
the  said  Geo.  V.  Wakefield,  his  executors,  administrators,  or 
assigns,  if  they  or  either  of  them  shall  require  the  same,  on  or 
before  the  26th  day  of  August  next :  And  the  said  company  and 
the  said  Geo.  V.  Wakefield  hereby  further  agree  in  all  things  to 
abide  by,  perform,  fulfil,  and  keep  the  said  award  or  certificate  to 
be  made  as  aforesaid,  and  to  complete  the  purchase  of  the  said 
premises  on  payment  of  the  sum  of  money  to  be  awarded  or  certi- 
fied as  aforesaid  :  And  that  all  costs  and  charges  of  or  relating  to 
this  reference  and  the  said  award  or  certificate  shall  be  paid  by  the 
said  company."  The  other  provisions  of  the  agreement  need  not 
be  stated. 

The  arbitrators  did  not  agree,  and  the  matter  was  referred  to 
the  umpire,  who,  on  the  26th  of  August,  1863,  made  the  following 
award :  — 

"  By  virtue  of  the  appointment  of  me  as  arbitrator  (made  29th 
July,  1868),  authorizing  me  to  assess  and  award  the  value  of  Mr. 
Wakefield's  interest  in  the  leasehold  property,  part  of  the  Burrows 
Field,  held  of  the  Messrs.  Richards  for  the  unexpired  term 
*  13  of  ninety-five  *  years  at  151.  3«.  per  annum,  on  which  .prop- 
erty the  Trafalgar  Hotel  has  been  lately  erected  by  Mr.  Wake- 
field, and  which  hotel  and  premises  thereto  belonging  are  now 
required  for  the  purposes  of  this  railway,  I  award  Mr.  Wakefield 
2700Z.,  as  the  compensation  to  be  paid  by  the  above  company  to  him 
for  all  his  interest  of  whatever  nature  in  the  above  leasehold.  The 
minerals  of  every  description  in  and  under  this  property  belong  to 
his  Grace  the  Duke  of  Beaufort  as  lord  of  the  manor  and  by  Act 
of  Parliament." 

The  company  refusing  to  complete  on  these  terms,  the  plaintifi*, 
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in  pecember,  1863,  filed  his  bill  for  specific  performance  of  the 
award.  The  defendants,  by  the  seventh  paragraph  of  their  answer 
set  up  the  objections,  that  the  statement  in  the  award  as  to  the 
minerals  belonging  to  the  Duke  of  Beaufort  was  in  excess  and 
vitiated  the  award  ;  that  Richards,  one  of  the  arbitrators,  was  not 
disinterested,  being  lessor  of  the  property,  and  that  the  witnesses 
were  not  examined  upon  oath.  By  the  tenth  paragraph,  they  al- 
leged that  the  award  was  incomplete  and  void  for  want  of  finality, 
as  it  did  not  assess  the  damages.  The  umpire,  who  gave  evidence, 
deposed  as  follows :  — 

"  To  the  best  of  my  judgment  and  belief,  the  sum  of  £2700 
mentioned  in  the  said  award  is  not  any  more  than  the  value  of  the 
leasehold  interest  of  the  said  plaintiff  in  the  said  Trafalgar  Hotel, 
and  is  the  proper  amount  of  compensation  which  ought  to  be  paid  by 
the  said  defendants  to  the  plaintiff  for  all  his  interest,  of  whatever 
nature,  in  the  said  leasehold." 

The  Master  of  the  Bolls  held  the  award  bad  for  want  of  finality, 
and  dismissed  the  bill.    The  plaintiff  appealed. 

*Jtfi*.  Selwyn  and  Mr.  Graham  Hastings^  for  the  appel-  *14 
lant.  —  The  award,  upon  a  fair  construction,  includes  every 
thing  that  was  referred  to  arbitration,  and  the  plaintiff  could  not, 
after  receiving  what  was  awarded  him,  make  any  further  claim 
against  the  company.  The  Court  will  lean  to  a  construction  which 
will  make  the  award  good.  Wood  v.  Chiffith.  (a)  The  award  is 
nearly  in  the  same  terms  as  the  agreement  of  reference,  the  word 
**  premises  "  in  each  being  used  in  its  popular,  not  its  legal,  sense. 
The  award  is  clearly  intended  to  settle  the  total  amount  of  com- 
pensation to  be  given  to  the  plaintiff.  Biggs  v.  Sansell.  (6)  As- 
suming, however,  that  the  view  of  the  Master  of  the  Rolls  is  right, 
that  the  award  gives  only  compensation  for  the  interest  in  the 
leasehold  and  not  for  damages,  we  are  ready  to  waive  any  further 
claims,  and  then  the  only  error  is,  that  we  get  less  than  we  are 
entitled  to.  The  defendants  never  informed  us  that  they  disputed 
the  validity  of  the  award  till  March,  1864,  long  after  the  bill  was 
filed,  and  they  are  barred  by  lapse  of  time  from  objecting  to  it. 

(a)  1  SwaiLBt.  43.  (6)  16  C.  B.  562. 
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JSad8  V.  Williams,  (a)  The  bill,  at  all  events,  ought  not  to  have 
been  dismissed,  but  the  matter  should  have  been  put  in  a  train  for 
further  investigation. 

[The  arguments  as  to  the  other  objections  taken  to  the  award 
are  omitted,  the  Court  having  pronounced  no  opinion  upon  them.] 

Mr.  Baggallay  and  Mr.  Methold,  for  the  company.  —  The  course 
which  the  plaintiff  ought  to  have  taken  was  to  make  the  award  a 
rule  of  Court,  then  we  could  have  moved  to  set  it  aside; 
*  15  and  the  Court  of  which  it  *  was  made  a  rule  would  have  had 
jurisdiction  to  refer  it  back  to  the  arbitrators.  Instead  of 
that,  the  plaintiff  brings  us  here  by  an  attempt  to  enforce  an  award 
which  is  clearly  bad.  It  is  plain  that,  under  the  reference,  there 
were  two  things  to  be  ascertained,  —  the  price  of  the  plaintiff's  in- 
terest, and  the  amount  of  damages.  Taking  the  words  of  the 
award  in  their  natural  sense,  they  include  only  the  former  ;  and 
the  evidence  of  the  umpire  makes  the  matter  no  better,  if  not  worse. 
The  award  is  of  compensation  for  the  plaintiff's  interest ;  but  dam- 
ages are  not  an  interest  in  land.  Co.  Litt.  345  b.  If  the  award 
does  not  exclude  damages,  it  is  not  clear  that  it  includes  them, 
and  it  is  void  for  uncertainty.  lie  Tribe  and  tlpperton^  (b)  Re 
Rider  and  Fisher.  (6?)  Morton  v.  Surge,  (rf)  The  award  ought 
to  have  fixed  two  sums  for  the  purchase-money  and  damages  sepa- 
rately ;  as  it  is,  we  cannot  comply  with  the  provisions  of  the  Stamp 
Act. 

[Tlie  Lord  Justice  Turner  asked,  whether,  as  the  plaintiff 
abandoned  all  claims  to  damages  beyond  the  award,  he  was  not 
entitled  to  specific  performance  on  tliat  footing ;  the  case  being 
like  that  of  a  bill  for  specific  performance  where  the  defendant  sets 
up  a  different  agreement  ?] 

We  submit  that  no  sound  analogy  exists  between  the  case  put 
and  the  present.  In  the  cases  referred  to,  there  is  a  written  con- 
tract good  upon  the  face  of  it,  but  open  to  some  difficulty  of  con- 
struction, or  varied  by  parol.  Here,  the  award  being  invalid,  theife 
is  no  contract  at  all. 

(a)  4  De  G.,  M.  &  G.  674.  (c)  3  Bing.  N.  C.  874. 

(5)  3  Ad.  &  £IL  295.  (d)  4  Ad.  &  £11.  973. 
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Mr.  Selwyn^  in  reply.  —  If  the  plaintifiF  obtains  a  decree 
for  specifie  performance,  *  he,  ipso  facto j  debars  himself  from   *  16 
any  further  claim. 

Judgment  reserved. 

May  11. 

The  Lord  Justice  Turner.  —  In  disposing  of  this  appeal,  those 
objections  to  the  award  which  are  raised  by  the  7th  paragraph  of 
the  answer,  may,  I  think,  be  laid  out  of  consideration.  The  ob- 
jection relied  upon  in  the  10th  paragraph  of  the  answer  seems  to 
me  to  be  of  itself  fatal  to  the  plaintiff's  case  upon  the  award.  It  is 
the  duty  of  arbitrators  fully  and  finally  to  decide  all  the  questions 
which,  by  the  agi*eement  of  reference,  are  submitted  to  their  deter- 
mination, and  an  award  which  disposes  of  some  of  those  questions 
and  leaves  others  of  them  undecided,  or  leaves  it  in  doubt  as  to 
any  of  the  questions  whether  they  were  meant  to  be  and  have  been 
decided  or  not,  cannot  be  maintained.  It  is  to  be  considered  then, 
what  in  this  case  the  arbitrators  and  umpire  had  to  decide.  It  is 
dear  that  what  was  to  be  ascertained  was  not  the  value  of  the 
plaintiff's  interest  in  the  land,  hotel,  and  buildings  only,  but  also 
the  damages  sustained  or  to  be  sustained  by  the  plaintiff  by  the 
execution  of  the  company's  works.  Now,  upon  looking  at  this 
award,  without  saying  that  it  is  clear  that  the  umpire  did  not 
intend  to  take  and  has  not  taken  the  damages  into  account 
(although,  upon  looking  at  his  affidavit,  I  am  very  much  disposed 
to  think  that  the  fair  conclusion  to  be  drawn  from  them  is,  that  he 
did  not  so  intend  and  has  not  so  done),  this,  I  think,  is  at  all 
events  clear,  that  it  is  impossible  to  say,  with  any  reasonable  de- 
gree of  certainty,  either  upon  the  award  or  upon  the  evidence,^ 
that  the  damages  are,  or  were  intended  to  be,  included  in  *  the  *  17 
award,  and  I  am  of  opinion,  therefore,  that  there  is  too  much 
uncertainty  in  this  award  to  justify  the  Court  in  acting  upon  it. 
The  case  of  Biggs  v.  Hansell  (a)  was  very  much  relied  upon  by  the 
plaintiff  in  support  of  this  award,  but  that  case  is  very  distinguish- 

(a)  16  C.  B.  662. 

^  In  Bigelow  v.  Mayoard,  4  Cush.  317,  it  was  held  that  the  testimony  of 
ajrbitrators  is  not  adinissiblo  to  impeach  their  award.  See  Withington  r. 
Warren,  10  Met.  431.  Bat  the  testimony  of  arbitrators  is  admissible  to 
thow  whether  a  certain  claim  was  included  in  their  award.  Hale  v,  Huse,  10 
Gray,  99. 
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able  from  the  present.  In  that  case  it  was  clear,  or,  at  all  events, 
considered  by  the  Court  to  be  so,  that  the  arbitrator,  although  he 
had  not  in  terms  said  so,  had,  in  fact,  included  in  his  award  every 
thing  which  was  included  in  the  reference ;  but  it  cannot  be  said  to 
be  so  in  this  case,  which,  therefore,  is  within  the  authorities  cited 
on  behalf  of  the  defendants.  It  was  argued  for  the  plaintiffs,  that, 
notwithstanding  the  failure  of  the  award,  the  bill  ought  not  to  have 
been  dismissed,  but  that  the  Court  should  have  put  the  matter  in 
train  for  inquiry ;  but  if  tliere  was  any  agreement  independently  of 
tJie  award,  which  I  am  not  disposed  to  think  there  was,  it  was  cer- 
tainly no  more  than  an  agreement  to  sell  at  an  indeterminate  price, 
and  this  Court  could  not  fix  the  price,  nor  do  I  see  how  the  case 
could  by  any  inquiry  be  brought  within  the  range  of  this  suit.  My 
opinion,  therefore,  agrees  with  that  of  the  Master  of  the  Bolls,  and 
this  appeal  must,  consequently,  be  dismissed,  and  I  think  it  should 
be  dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce.  —  I  agree  with  the  reasons 
given  by  the  Lord  Justice  ;  but  I  am  not  satisfied  that  there  is  not, 
apart  from  those  reasons,  enough  on  the  pleadings  and  evidence  to 
invalidate  the  award. 


♦18  *MICHOLLS  V.   COEBETT. 

1865.    June  7.    Before  the  Lords  Justices. 

Trasteea  of  real  estate,  having  no  power  of  leasing,  granted  leases  of  it,  and 
afterwards  put  it  up  for  sale  subject  to  the  leases,  the  existence  of  which,  as 
it  was  admitted,  materially  lessened  the  value  of  the  property.  The  condi- 
tions of  sale  stated  that  the  leases  were  made  by  the  trustees  without  authority, 
and  provided  that  the  purchaser  should  make  no  objections  in  respect  of 
them.  The  purchaser  refused  to  complete,  and  contended  that  the  conditions 
were  not  binding  as  being  a  stipulation  that  he  should  concur  in  a  breach  of 
trust.  Hdd^  by  the  L.  J.  E.  Bruce  (the  L.  J.  Turner  inclining  to  the 
same  opinion)  that  the  conditions  precluded  the  purchaser  from  objecting  to 
the  title  on  the  ground  of  the  existence  of  the  leases.^ 

This  was  an  appeal  by  a  purchaser  from  a  decree  for  specific 
performance,  (a) 

(a)  34  Beav.  876. 

^  See  1  Sugden  Y.  &  P.  (Sth  Am.  ed.)  345,  346. 
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E.  E.  Micholls  by  will,  dated  the  5th  of  February,  1844,  gave  all 
his  real  and  personal  estate  to  his  executors  upon  trusts  for  con- 
version and  inyestment.  He  then  bequeathed  to  them  50,000/. 
upon  trust  to  invest  it  in  government  or  real  securities  (subject  to 
the  provision  thereafter  contained  as  to  his  real  estate  in  Philpot 
Lane  and  Eastcheap),  with  power  to  vary  securities,  and  to  pay 
the  income  to  his  wife  during  her  widowhood,  and  after  her  death 
upon  the  trusts  therein  mentioned  for  his  children  and  issue, 
directing  the  shares  of  his  daughters  to  be  transferred  to  the  trus- 
tees of  their  marriage  settlements.  He  declared  that  if  his  wife 
should  within  a  year  after  his  decease  declare  her  option  that  his 
estate  in  Philpot  Lane  and  Eastcheap  should  be  retained  by  his 
trustees  at  the  valuation  of  7500/.  in  part  satisfaction  of  the 
50,000/.,  then  his  trustees  might  so  retain  it ;  but  if  she  should 
not  declare  such  option,  then  he  directed  his  trustees  to  proceed 
to  sell  the  estate  in  pursuance  of  the  powers  given  them  for  the 
sale  of  his  real  estate.     The  will  contained  no  power  of  leasing. 

The  testator  died  in  December,  1844,  and  his  widow  within 
a  year  after  his  decease  declared  her  option  that  *  tlie  prop-    *  19 
erty  in  Philpot  Lane  and  Eastcheap  should  be  taken  in  part 
satisfaction  of  the  legacy  of  50,000/. 

On  the  6th  of  March,  1852,  the  trustees,  of  whom  the  widow  was 
one,  demised  the  Eastcheap  property  for  twenty-one  years  from 
Michaelmas,  1851,  at  the  rent  of  810/.  On  tlie  23d  of  February, 
1860,  they  agreed  to  let  the  Philpot  Lane  property  for  ten  years 
from  Christmas,  1860,  at  the  rent  of  350/.  It  was  not  alleged  that 
these  were  at  the  time  improper  rents. 

The  widow  died  in  1863  without  having  married  again,  and  in 
April,  1864,  the  surviving  trustees  put  up  both  properties  for  sale 
under  conditions  of  which  the  7th  was  as  follows :  — 

• 
*'  The  will  of  the  late  E.  E.  Micholls,  Esq.,  not  containing  any 
power  of  granting  leases,  the  subsisting  lease  and  agreement  for  a 
lease  mentioned  in  the  particulars  were  granted  and  entered  into 
by  the  trustees  of  his  will,  of  which  his  widow,  since  deceased,  was 
one,  and  with  her  special  concurrence  in  respect  of  her  beneficial 
interest  for  life  in  the  property.  No  objection  or  requisition  shall 
be  made  in  respect  of  such  lease  or  agreement  for  lease  having 
been  granted  or  entered  into  or  otherwise  in  relation  thereto,  and 
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the  purchaser  shall  take  subject  to  such  interests  as  the  tenants 
may  be  entitled  to  under  the  same." 

The  defendant  became  the  purchaser  of  the  whole  of  the  prop- 
erty. Upon  investigation  of  the  title  on  his  behalf  two  principal 
objections  were  taken,  viz.,  that  the  exercise  of  the  widow's  option 
withdrew  the  property  from  ^he  trusts  for  sale,  so  that  the  trustees 
had  no  power  to  sell  it,  and  that  a  sale  subject  to  the  unauthorized 
leases,  which,  as  it  was  admitted,  materially  lessened  the 
*  20  value  of  the  property,  was  a  breach  of  trust.  *  The  vendors 
contended  that,  as  regarded  the  first  point,  the  property 
might  be  efiectually  sold  by  the  testator's  sons  and  the  trustees  of 
his  daughters'  marriage  settlements,  and  this  was  acquiesced  in. 
As  regarded  the  second  point,  the  vendors  relied  on  the  7th  condi- 
tion, and  further  contended  that  the  granting  the  leases  was  not  a 
breach  of  trust.  The  purchaser  was  advised  that  the  existence  of 
the  leases  made  it  unsafe  for  him  to  complete,  unless  under  the 
sanction  of  the  Court  in  an  administration  suit.  This  opinion  was 
communicated  to  the  vendors  about  the  23d  of  June.  Some  cor- 
respondence afterwards  took  place  as  to  the  institution  of  such  a 
suit,  and  on  the  1st  of  August,  1864,  the  solicitors  of  the  vendors 
wrote  to  say  that  they  would  institute  one  for  obtaining  the  sanc- 
tion of  the  Court  to  the  contract.  Some  discussion  then  took  place 
as  to  whether  interest  on  the^purchase-money  should  run  during  the 
delay  thus  occasioned,  and  on  the  9th  of  August,  the  purchaser's 
solicitors  gave  notice  to  rescind  the  contract.  The  vendors'  solici- 
tors replied,  insisting  on  its  performance.  Shortly  afterwards  an 
administration  suit  was  instituted  of  Micholh  v.  Micholh^  and  on 
the  12th  of  November  a  decree  was  made  confirming  the  contract. 
The  defendant  adhering  to  his  notice  of  the  9th  of  August,  the 
present  bill  was  filed.  And  on  the  17th  of  March,  1865,  the  Mas- 
ter of  the  Rolls  made  a  decree  for  specific  performance,  from 
which  the  purchaser  appealed. 

Mr.  Jessel  and  Mr.  Robinson^  in  support  of  the  decree.  —  The 
defendant,  after  negotiating  so  far,  could  not  suddenly  turn  round 
and  rescind  on  the  ground  that  the  vendors  could  not  make  a 
title.     Salisbury  v.  Hatcher j  (a)  Hoggart  v.  Scoti^  (6)  Parkin  v. 

(a)  2  Y.  &  C.  C.  C.  64.  (6)  1  R.  &  M.  298. 
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Thorold,  (a)  WelU  v.  *  Maxwell.  (6)     The  7th  condition  pre-    *  21 
eludes  the  objection  founded  on  the  leases,  and  even  if  not, 
the  decree  in  Micholh  y.  Micholh  disposes  of  it. 

Mr.  Baggallay  and  Mr.  Wohtenholmey  for  the  appellant.  —  The 
approval  of  the  contract  in  Micholh  v.  Micholh  was  obtained  on 
insufficient  evidence,  and  is  liable  to  be  set  aside.  Brooke  v.  Lord 
Mo9tyn.  (c)  It  was  not  shown  that  the  shares  had  not  been  set- 
tled, and  the  suit,  therefore,  was  probably  defective  for  want  of 
parties.  Without  that  decree  the  vendors  could  not  sell,  for  it 
was  their  duty  as  trustees  to  wait  till  the  leases  ran  out,  a  sale 
subject  to  leases  at  an  inadequate  rent  being  beneficial  to  the 
tenant  for  life,  and  prejudicial  to  the  remainder-men.  This  objec- 
tion is  fatal  to  the  claim  for  specific  performance,  the  Court  will 
not  compel  the  completion  of  a  sale  which  is  a  breach  of  trust, 
and  so  drive  cestuis  que  trust  to  a  bill  to  set  it  aside.  No  condition 
can  alter  the  case,  the  Court  will  not  further  a  breach  of  trust, 
because  a  purchaser  has  agreed  not  to  object  that  it  is  a  breach  of 
trust.  The  purchaser  was  entitled  to  rescind,  because  a  title  had 
not  been  shown  on  the  9th  of  August ;  he  was  not  bound  to  wait 
indefinitely  until  the  title  could  be  completed. 

The  Lord  Justice  Knight  Bruce.  —  The  difficulty  that  might 
have  arisen  in  this  case  from  the  circumstance  that  the  vendors  or 
professed  vendors  had  in  point  of  strictness  no  power  of  sale,  has 
been  cured  by  the  discussion  of  the  title  proceeding,  as  it  did,  with 
the  purchaser,  after  the  purchaser  had  notice  of  that  state  of  the 
title.  The  circumstance,  therefore,  that  when  the  auction 
was  held  *  the  professed  vendors  had  no  power  of  sale,  can-  *  22 
not  prevail  as  an  objection  to  the  completion  of  the  contract 
if  a  title  can  now  be  made.  That  being  so,  the  question  seems  to 
me  reduced  to  an  objection  which  is  met  and  cured  by  the  7th 
condition  of  sale,  containing  as  it  does  these  words,  ''  The  will  of 
the  late  E.  E.  MichoUs,  Esq.,  not  containing  any  power  of  grant- 
ing leases  "  (it  had  been  stated  before  that  the  vendors  are  his 
executors),  ^'  the  subsisting  lease  and  agreement  for  a  lease  men- 
tioneu  in  the  particulars,  were  granted  and  entered  into  by  the 
trustees  of  his  wiU,  of  which  his  widow  (since  deceased)  was  one, 

(a)  16  Beav.  69.  (c)  2  De  G.,  J.  &  S.  378. 

(6)  32  Beav.  408. 
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and  with  her  special  concurrence  in  respect  of  her  beneficial  inter- 
est for  life  in  the  property.  No  objection  or  requisition  shall  be 
made  in  respect  of  such  lease  or  agreement  for  a  lease  having 
been  granted  or  entered  into  or  otherwise  in  relation  thereto,  and 
the  purchaser  shall  take  subject  to  such  interests  as  the  tenants 
may  be  entitled  to  under  the  same."  I  tliink  that  this  condition 
meets  any  possible  objection  that  might  have  arisen  on  the  ground 
that  a  >  sale  subject  to  the  leases  was  a  breach  of  trust,  and  tlie 
purchaser  who  bought  subject  to  that  condition  must  be  considered 
as  having  taketi  upon  himself  the  risk  of  the  sale  being  impeached 
on  that  ground.  I  am  not  prepared  to  say,  and  do  not  say,  that 
tlie  suit  of  MicholU  v.  Micholla^  however  prudent  and  proper  it 
may  have  been  to  institute  it,  was  necessary.  My  impression  is 
that  such  a  suit  was  not  necessary,  but  that  the  objections  to  the 
present  decree  are  taken  away  by  the  circumstance  of  the  pur- 
chaser proceeding  in  the  discussion  of  the  title  after  he  knew  that 
the  executors  had  no  original  power  to  sell  and  by  the  7th  condi- 
tion of  sale. 

The  Lord  Justice  Turner.  —  It  appears  to  me  that  it 
*  23  would  be  difficult  to  maintain  *  the  proposition,  that  a  pur- 
chaser cannot  take  upon  himself  the  risk  of  proceedings 
being  taken  to  set  aside  as  a  breach  of  trust  a  sale  which  is  made 
to  him  by  trustees.  There  may,  however,  possibly  be  some  ground 
for  such  a  proposition,  and  I  do  not  mean  to  give  any  concluded 
opinion  upon  it,  for  I  think  it  clear  that  any  objection  on  this 
ground  has  been  removed  by  the  decree  in  Micholh  v.  Micholla,  to 
which  cause  the  cestuis  que  trust  were  parties. 

The  decision  in  Brooke  v.  Lord  MoBtyn^  on  which  Mr,  Baggal- 
lay  relied,  proceeded  on  the  ground  of  fraud  in  the  suppression  of 
matters  which  were  material  for  the  consideration  of  the  Court  in 
determining  the  question  whether  the  compromise  was  for  the 
benefit  of  the  persons  under  disability.  In  the  present  case  there 
is  no  ground  for  imputing  any  such  fraud.  The  point  was  fairly 
submitted  to  the  Court  in  Micholh  v.  MichoUs^  and  the  cestuis  que 
trust  are  bound.  I  think  therefore  that  there  is  no  ground  for 
disturbing  the  decree  of  the  Master  of  the  Bolls  for  specific  per- 
formance. With  regard  to  the  point  which  has  been  urged  as  to 
all  necessary  parties  being  before  the  Court  in  Micholls  v.  Micholh^ 
there  is  no  evidence  before  us  to  show  that  the  shares  of  any  of 
[18] 
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file  parties  had  been  settled  so  as  to  give  interests  to  any  persons 
who  were  not  before  the  Court.  If  the  purchaser  intended  to 
avoid  the  eflect  of  the  decree  on  this  ground,  it  lay  on  him  to 
adduce  evidence  that  the  suit  was  defective  for  want  of  parties. 


•THE  EARL  OF  DARNLEY  v.  THE  LONDON,  CHAT-   •24 
HAM,  AND  DOVER  RAILWAY  COMPANY.^ 

1865.    March  14,  20.    June  8.    Before  the  Lords  Justices. 

A  raflwajr  company,  who  were  promoting  a  bill  for  a  new  line,  agreed  with  a 
land-owner  that  if  the  Act  passed  they  would  pay  him  a  fixed  sum  for  so 
much  of  his  land  as  they  should  want,  and  would  make  for  the  convenience 
of  his  estate  such  crossings  as  his  surveyor  should,  within  a  month  from  their 
taking  possession  of  the  land,  notify  to  them  or  their  engineer,  ^eld,  that 
this  could  not  be  construed  as  an  a^eement  to  make  all  necessary  and  proper 
crossings  with  a  superadded  direction  as  to  the  mode  of  ascertaining  them  so 
as  to  enable  the  Court  to  ascertain  them  if  not  ascertained  in  that  particular 
mode,  but  that,  no  notification  having  been  made  within  the  time,  there  was 
no  contract  which  the  Court  could  enforce.' 

This  was  an  appeal  by  the  defendants  the  company  from  a 
decree  of  Vice-Chancellor  Stuart,  dated  the  12th  of  January, 
1865,  ordering  them  to  construct  the  cattle  arch  marked  X,  de- 
scribed in  the  award  of  Mr.  Clutton,  dated  the  5th  March,  1859,  in 
the  pleadings  mentioned. 

By  an  agreement  dated  the  22d  of  June,  1858,  while  the  bill 
for  the  construction  of  the  railway  in  question  was  before  Parlia- 
ment, it  was,  among  other  things,  agreed  by  the  company  with  the 
Earl  of  Damley,  that  ^^  the  company  will  make  and  maintain,  for 
the  convenience  of  the  earPs  estate,  so  many  crossings  across  the 
extension  railway  and  of  such  kinds,  whether  above  or  on  the  level, 
as  Mr.  John  Clutton,  or  him  failing  the  engineer  or  surveyor  of 
the  earl,  his  heirs  or  assigns,  shall  within  one  month  after  obtain- 
ing possession  of  the  land,  or  the  earl,  direct  or  notify  to  the 
company  or  their  engineer."  By  a  subsequent  clause  it  was  pro- 
vided that^^  The  company  will  perform  and  observe  articles  8  to  11 
[which  included  the  above  clause],  both  inclusive  respectively  to 

^  S.  C.  affirmed  in  House  of  Lords,  L.  R.  2  H.  L.  43. 
*  See  8.  C.  L.  B.  2  H.  L.  43;  2  Joyce  Ins.  818,  913,  914. 
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the  reasonable  satisfaction  in  all  respects  of  Mr.  John  Glutton,  or, 
him  failing,  of  a  competent  surveyor  to  be  named  by  the  Right 
Honourable  Edward  Cardwell." 

*  25        The  Act  passed,  and  the  company  obtained  possession  *  on 

or  about  the  7th  of  December,  1858.  Mr.  Glutton  did  not 
make  his  award  till  the  5th  of  March,  1859.  He  specified  in  this 
award  various  crossings  to  be  made  by  the  company,  some  of  which 
had  been  made.  The  one  on  which  the  controversy  chiefly  turned 
was  the  cattle  arch  above  referred  to.  The  company  refusing  to 
make  it,  the  plaintiff  filed  his  bill  for  specific  performance  of  the 
award,  alleging  that  the  company  had,  through  their  agent  Mr. 
Oakley,  by  a  course  of  conduct,  waived  the  limit  of  time  for  mak- 
ing the  award.  Vice-Ghancellor  Stuart  in  June,  1862,  made  a 
decree  as  prayed.  On  appeal,  the  Lords  Justices  were  of  opinion 
that  Oakley  had  no  power  to  bind  the  company  by  a  waiver  of  the 
time,  and  that  a  specific  performance  of  the  award  could  not  be 
decreed^,  but  gave  leave  to  withdraw  replication  and  amend  the  bill 
for  the  purpose  of  raising  the  question  whether  the  plaintiff  was 
not  entitled  to  relief  on  the  agreement,  independently  of  the 
award,  (a)  The  bill  was  accordingly  amended  and  fresh  evidence 
entered  into.  On  the  12th  of  January,  1865,  the  cause  came  on 
to  be  heard  before  Vice-Ghancellor  Stuart,  who  made  tlie  decree 
now  appealed  from. 

Mr.  Bacon  and  Mr.  Hardy ^  in  support  of  the  decree.  —  The 
award  as  an  award  is  no  doubt  invalid,  but  it  would  be  against 
equity  and  good  faith  that  the  company  should  thereby  be  relieved 
from  making  necessary  and  proper  crossings.  Oakley  was  the  rec- 
ognized agent  of  the  company,  and  whether  he  had  authority  from 
the  company  to  postpone  the  time  for  making  the  award  or  not,  we 
had  reason  to  suppose  that  he  had.  But  if  not,  the  agreement  is 
binding  on  the  company,  and  its  fair  construction  is,  that  the 

*  26    plaintiff  was  to  have  all  *  necessary  crossings,  and  the  evi- 

dence shows  that  the  cattle  arch  is  a  necessary  crossing.  The 
reference  to  Glutton  does  not  do  away  with  this.  Gregary  v.  Mig- 
hell  J  (6)  Crourlay  v.  Duke  of  Somerset,  .(c)  The  plaintiff  might 
otherwise  be  left  without  any  crossings  at  all. 

(a)  Supra,  Vol.  I.  204,  where  the  facts  of  the  case  will  be  found  more  fully 
stated. 

(6)  18Ve8.828.  (c)  19  Ves.  429. 
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« 

Jfcfr.  Malins  and  Mr,  Cotton^  for  the  company.  —  The  construction 
of  the  agreement  is  clear,  it  is  not  to  make  all  necessary  and  proper 
crossings,  for  the  act  provides  for  them,  but  to  make  such  crossings 
as  Mr.  Glutton  should  direct  within  a  limited  time.  This  direction 
not  having  been  given  within  the  time,  there  is  no  contract  that  can 
be  enforced.  Scott  v.  Avery,  (a)  The  case  is  quite  distinct  from 
any  which  can  be  referred  to  against  us,  as  Gregory  v.  Mighell^  (A) 
and  Crourlay  v.  Dvke  of  Somerset^  (e)  for  in  those  cases  the  contract 
was  for  what  was  reasonable,  with  a  stipulation  for  ascertaining  it 
in  a  particular  way ;  here  the  contract  is  merely  for  what  shall  be 
ascertained  in  a  particular  way  without  any  reference  to  what  is 
reasonable. 

Mr,  Bacon^  in  reply. 

Judgment  reserved. 

June  8. 

The  Lord  Justice  Turner  (after  stating  the  facts),  proceeded  as 
follows :  — 

The  appeal  before  us  is  brought  by  the  defendants  from  this 
last-mentioned  decree.  The  case  which  we  *  have  now  to  con-  *  27 
sider  is  different  from  that  which  we  had  to  consider  upon 
the  former  appeal.  The  question  we  had  then  to  determine  was  as 
to  the  plaintiff's  right  to  crossings  under  the  award.  The  ques- 
tions we  have  now  to  determine  are,  what,  if  any,  rights  the  plain- 
tiff has  to  crossings,  either  under  the  award,  or  under  the  agreement 
independently  of  the  award,  and  these  questions  are  further  limited 
by  the  present  decree,  and  by  the  appeal  to  the  plaintiff's  claim  to 
have  the  cattle  arch  in  question  made  by  the  defendants. 

As  to  the  plaintiff's  case  under  the  award,  there  is  not  in  my 
opinion  any  thing  upon  the  amended  record,  or  the  further  evidence 
which  has  been  adduced,. which  ought  to  alter  the  conclusion  at 
which  we  arrived  upon  the  hearing  of  the  former  appeal. 

The  first  and  most  material  point  on  which  the  plaintiff  relied  in 
support  of  his  claim  under  the  agreement  to  have  this  cattle  arch 
made  is,  that  it  is  a  proper  ^nd  necessary  crossing,  —  that  the 

(a)  6  H.  L.  Cas.  811,  848.  (c)  19  Ves.  429. 

(6)  18  Vea.  828. 
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♦ 

agreement  of  the  22d  of  June,  1858,  is  in  substance  and  effect  an 
agreement  that  all  proper  and  necessary  crossings  should  be  made 
by  the  defendants,  —  that  the  provision  contained  in  the  agreement 
for  Mr.  Glutton's  notifying  the  crossings  was  no  more  than  a  mode 
provided  for  ascertaining  what  were  the  proper  and  necessary  cross- 
ings, and  that  this  Court,  having  jurisdiction  over  the  case,  would 
determine  upon  the  crossings  according  to  its  own  judgment  with- 
out reference  to  tliat  provision.  The  case  of  Qourlay  v.  The  Duke 
of  Somerset^  and  several  other  cases  of  that  class,  were  referred  to 
in  support  of  this  view.  Upon  the  question  whether,  having  regard 
to  the  other  crossings  made  by  the  defendants,  thii^attle  arch  ought 

to  be  held  to  be  a  proper  and  necessary  crossing,  I  do  not 
*  28   think  it  necessary  to  give  any  opinion,  for,  assuming  *  that  it 

ought  to  be  so  considered,  still  I  think  that  the  plaintiff's 
argument  on  this  part  of  the  case  cannot  be  maintained.    This 
agreement  says  nothing  as  to  proper  and  necessary  crossings.     It 
points  to  nothing  beyond  the  absolute  and  uncontrolled  discretion 
of  Mr.  Glutton,  or  some  other  engineer  or  surveyor  of  the  plaintiff, 
to  be  exercised  within  a  limited  time  for  determining  what  the 
crossings  are  to  be.     The  whole  purpose  of  the  agreement  was  to 
vest  this  discretion  in  the  plaintiff's  engineer  or  surveyor,  with  a 
limit  in  point  of  time  to  the  exercise  of  it ;  and  to  substitute  for 
this  discretion  the  opinion  of  this  Gourt  to  be  pronounced,  as  it 
would  necessarily  be,  after  the  expiration  of  the  limited  time,  would 
be  to  carry  into  effect,  not  the  agreement  entered  into  by  the  parties, 
but  a  wholly  different  arrangement  into  which  the  parties  have 
neither  entered  nor  ever  intended  to  enter.    The  cases  referred  to 
do  not  seem  to  me  in  any  way  to  warrant  such  a  course  of  proceed- 
ing.   In  those  cases  the  Gourt  carried  into  effect  the  substance  of 
the  agreements,  disregarding  the  forms  which  had  been  provided 
for  effectuating  them,  and  which  the  Gourt  could  not  give  effect  to, 
just  as  the  Gourt  has  done  in  the  more  common  cases  of  sales  of 
estates  and  breweries  with  provisions  for  the  timber  in  the  one  case 
and  the  plant  in  the  other  being  taken  at  prices  to  be  fixed  by  arbi- 
tration, the  Gourt  not  permitting  agreements  to  be  defeated  by  the 
means  provided  for  giving  effect  to  them ;  but  if  we  were  to  hold 
those  cases  to  govern  the  case  before  us,  we  should  be  disregarding 
not  merely  the  form,  but  the  substance  of  the  agreement.    It  was 
strongly  urged  on  the  part  of  the  plaintiff,  that  if,  upon  the  award 
failing,  he  was  not  entitled  to  crossings  under  the  agreement,  he 
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might  have  been  left  without  any  crossings ;  but  if  this  be  so,  it 
could  only  be  by  his  own  default,  or  by  the  default  of  his 
agents.  I  am  not,  however,  satisfied  that,  upon  the  *  award  *  29 
failing,  the  statutory  provisions  as  to  crossings  may  not  have 
come  into  operation,  although  I  give  no  opinion  upon  that  point, 
for  even  assuming  that,  upon  the  award  failing,  the  plaintiff  was 
without  remedy  as  to  crossings,  it  does  not  seem  to  me  that  this 
could  warrant  the  Court  in  adding  a  new  term  to  the  agreement 
between  the  parties,  whatever  right,  if  any,  it  might  give  the  plain- 
tiff to  have  the  agreement  wholly  set  aside.  With  all  deference 
therefore  to  the  opinion  of  the  Yice-Gbancellor,  my  opinion  is,  that 
this  bill  ought  to  have  been  dismissed,  and  my  learned  brother,  as 
I  understand,  concurring  in  that  opinion,  our  order  must  be  accord- 
ingly, but  the  case  is  not  one  in  which  any  costs  can  be  given  against 
the  plaintifiT.  The  order  will  be  to  reverse  the  decree  appealed  from, 
and  dismiss  the  bill  without  costs. 

The  Lord  Justice  EInight  Bruce.  —  My  conclusion  is  the  same, 
and  substantially  for  the  same  reasons.  I  think  the  case,  however, 
one  of  considerable  difficulty,  and  if  I  may  without  impropriety 
express  an  opinion  as  to  the  fitness  or  unfitness  of  submitting  it  to 
the  House  of  Lords,  I  have  no  hesitation  in  saying  that  my  im- 
pression is  in  favour  of  the  fitness  of  such  a  course. 


•In  the  Matter  of  The  LEEDS  BANKING  COMPANY.      *30 

BARRETT'S  CASE. 

1865.    May  23.    June  9.    Before  the  Lords  Justices. 

In  February  the  directors  of  a  bank  issued  to  the  shareholders  a  circular  repre- 
senting the  affairs  as  extremely  prosperous.  In  May  they  resolved  to  issue 
the  whole  of  the  unissued  shares,  and  sent  circulars  offering  them  to  the 
existing  shareholders  at  302.  per  share,  the  amount  to  be  paid  on  or  before 
the  Iflt  of  October ;  if  paid  before  that  time,  interest  at  5Z.  per  cent  to  be 
allowed,  and  the  allottees  to  be  entitled  to  a  quarterns  dividend  at  the  end  of 
the  year.  B.,  a  shareholder,  agreed  to  take  twenty- two  of  these  shares  on 
the  above  terms,  and  paid  the  30Z.  per  share.  On  16th  September,  the  bank 
stopped  payment,  and  on  the  24th  a  petition  for  winding  it  up  was  presented, 
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on  which  an  order  was  sabsequendy  made.  Held,  by  the  L.  J.  Turmbr, 
affirming  the  decision  of  the  Y.  C.  Kinderslby,  disaentiente  the  L.  J. 
Knight  Bruce,  that  B.  was  a  contributory  in  respect  of  the  twenty-two 
shares.  Hdd,  by  the  L.  J.  Turner,  that  the  misrepresentations  in  the 
report  could  not  be  regarded  as  a  proximate  cause  of  B.'s  contract  to  take 
the  sliares  so  as  to  enable  him  to  avoid  that  contract.^  Hdd^  by  the  L.  J. 
Turner,  disseniiente  the  L.  J.  Knight  Bruce,  that  the  contract  was  not 
that  B.  should  purchase  the  shares  on  a  future  day,  but  become  the  immediate 
proprietor  of  them,  subject  to  the  terms  as  to  interest  and  dividends. 

This  was  an  appeal  by  Mr.  John  Chalk  Barrett  from  an  order 
of  Vice-Chancellor  Kindebslby  putting  him  upon  the  list  of  con- 
tributories  of  the  company  for  twenty-two  shares,  in  addition  to 
fifty-five  shares  for  which  he  admitted  that  he  had  been  properly 
put  upon  the  list. 

The  company  was  a  banking  company  established  in  the  year 
1832  under  the  Act  7  Geo.  4,  c.  46.  By  the  deed  of  settlement  of 
the  company,  dated  the  19th  of  November,  1832,  it  was  agreed 
that  the  capital  of  the  company  should  be  1,000,000Z.,  divided  into 
10,000  shares  of  1001.  each;  7340  of  these  shares  were  issued 
upon  the  formation  of  the  company,  and  15/.  was  paid  up  on  each 
of  the  shares  so  issued,  but  there  was  no  issue  of  the  remaining 
2660  shares,  and  no  attempt  to  issue  them  until  the  year  1864, 
when  the  circumstances  took  place  which  gave  rise  to  the  question 

upon  this  appeal. 
*  31       The  business  of  the  company,  as  it  appeared,  was  *  carried 

on  uninterruptedly  down  to  the  month  of  September,  1864, 
with  apparent  success ;  insomuch  that  in  the  month  of  February, 
1864,  the  directors,  in  their  annual  report  to  the  shareholders, 
stated  the  profits  of  the  bank  for  the  year  1863  to  have  amounted 
to  44,0002.  and  upwards,  and  recommended  a  dividend  of  15/.  per 
cent,  or  458.  per  share,  and  a  bonus  of  10/.  per  cent,  or  30^.  per 
share,  to  be  paid  to  the  shareholders  out  of  such  profits.  This  was 
the  apparent  state  of  the  afiairs  of  the  bank  in  the  month  of  May, 
1864,  when  the  directors  resolved  to  is&rue  the  2660  unissued 
shares. 

On  the  26th  of  May,  1864,  the  directors  passed  the  following 
resolution :  — 

^^  At  a  meeting  of  directors,  after  a  long  discussion  respecting 

>  See  Kerr  F.  A  M.  (Ist  Am.  ed.)  74,  93»  117»  118 ;  National  Exchange  Co. 
e.  Drew,  2  Maoq.  125. 
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the  2660  reserved  shares,  it  was  resolved  to  issue  the  whole  num- 
ber as  follows :  '  one  share  to  every  shareholder  of  five  shares  and 
upwards,  being  one  for  every  five  shares,  at  40/.  per  share,'  circu- 
lars to  be  prepared  and  submitted  to  the  next  meeting." 

Afterwards,  on  the  16th  of  June,  1864,  the  directors  passed  this 
further  resolution :  — 

^^  At  a  meeting  of  directors,  the  manager  presented  the  following 
circular  respecting  the  issue  of  the  reserved  shares,  when  it  was 
resolved,  that  the  circular  be  approved  of  and  issued  as  early  as 
possible,  with  the  alteration  of  the  amount  at  which  they  should  be 
issued  from  40/.  each  to  30/.  each." 

In  pursuance  of  these  resolutions,  the  manager  of  the  company 
on  the  22d  of  June,  1864,  sent  out  to  the  holders  of  shares  in  the 
company,  and  amongst  others  to  the  appellant,  who  was  the  holder 
of  55  shares,  a  circular  letter,  which  was  in  these  terms :  — 

"  The  directors  of  the  Leeds  Banking  Company  being  of  opinion 
that  it  is  desirable  to  issue  the  reserved  shares,  have  directed 
♦  me  to  oflFer  one  share  for  each  five  shares  held  by  you  at  the  *  82 
sum  of  30/.  per  share.  As  you  hold  fifty-five  shares,  you  are 
entitled  to  eleven  of  the  new  issue.  I  shall  be  obliged  if  you  will, 
within  fourteen  days  from  this  date,  sign  and  return  me  the  an- 
nexed form,  stating  whether  you  are  desirous  of  taking  up  the 
shares,  and  also,  whether,  in  the  event  of  any  shares  remaining, 
you  wish  to  have  any  more  allotted  you ;  if  so,  please  to  say  how 
many.  If  taken  up,  the  amount  must  be  paid  to  the  bank  on  or 
before  the  1st  October  next ;  if  paid  before  that  time,  interest  at 
five  per  cent  will  be  allowed,  and  the  shares  will  then  be  entitled 
to  one  quarter's  dividend  at  the  end  of  the  year." 

On  the  27th  of  June,  1864,  the  appellant  answered  this  letter  as 
follows :  — 

"  Sir,— In  reply  to  your  circular  of  the  22d  of  June,  1864, 1  agree 
to  take  eleven  shares,  being  my  proportion  of  allotment,  and  four- 
teen shares  in  addition,  if  I  can  have  them  on  the  terms  stated  in 
your  circular." 
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On  the  18th  of  July,  1864,  the  manager  again  wrote  to  the  ap- 
pellant as  follows :  — 

^'  The  directors  of  the  Leeds  Banking  Company  have  instructed 
me  to  inform  you  that  they  have  allotted  to  you  eleven  additional 
shares  for  which  you  have  applied,  at  the  sum  of  30Z.  per  share, 
in  addition  to  the  eleven  shares  previously  accepted  by  you,  making 
your  number  of  new  shares  twenty-two.  The  directors,  in  conse- 
quence of  the  very  numerous  applications,  have  been  unable  to 
allow  you  more  additional  shares  than  the  above  number.  The 
amount  to  be  paid  to  the  bank  on  or  before  the  1st  of  October  next, 
or  the  shares  will  be  forfeited ;  if  paid  before  that  time,  interest  at 
five  per  cent  will  be  allowed,  and  the  shares  will  be  then  entitled 
to  one  quarter's  dividend  at  the  end  of  the  year." 

*  83        *  In  consequence  of  this  letter,  the  appellant,  on  the  2d  of 
August,  1864,  forwarded  to  the  manager  a  check  for  660/. 
(being  30/.  per  share  upon  the  twenty-two  shares),  enclosed  in  the 
following  letter :  — 

<<  My  dear  Sir,  —  Ehclosed,  you  have  draft  on  Messrs.  Bobarts, 
Lubbock,  &  Company  for  660/.,  being  30/.  per  share  on  twenty-two 
shares  allotted  to  me  in  the  Leeds  Banking  Company,  for  which 
please  send  certificates  at  your  convenience." 

The  manager  answered  this  letter  in  these  terms,  on  the  3d  of 
August,  1864 :  — 

"  Dear  Sir,  —  I  have  yours  of  yesterday,  with  draft  660/.  for 
twenty-two  shares  allotted  you  in  this  company,  for  which  a  cer- 
tificate will  be  given  on  the  1st  October." 

Matters  stood  thus,  with  respect  to  the  twenty-two  shares  in 
question,  on  the  16th  September,  1864,  when  the  bank  suspended 
payment. 

On  the  24tli  September,  1864,  a  petition  for  winding  up  the 
company  was  presented ;  and  on  the  13th  of  October,  1864,  an 
order  was  made  for  winding  it  up,  which  order,  according  to  .the 
statute,  related  back  to  the  time  when  the  petition  was  presented. 

In  these  circumstances,  the  Vice-chancellor  made  an  order 
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putting  the  appellant  on  the  list  of  contributories  in  respect  of 
tbe  twenty-two  shares,  as  well  as  his  fifly-five  original  shares. 

Mr.  BaUy  and  Mr.  WiekenSy  for  the  appellant.  —  We  rely  on 
two  grounds,  first,  that  Mr.  Barrett  agreed  to  take  shares,  not  in 
prcetenti,  but  at  a  future  time,  before  the  arrival  of  which  the 
company  became  unable  to  complete  the  contract ;  and,  secondly, 
that  Mr.  Barrett  was  induced  to  enter  into  the  contract  by 
misrepresentation.  *  The  contract  was,  that  he  should  become  *  84 
a  shareholder  on  the  1st  of  October,  he  was  to  be  entitled 
only  to  profits  accruing  after  that  day,  and  therefore  cannot  be 
considered  to  have  acquired  a  present  title  to  the  shares,  for  no 
one  is  a  shareholder  who  is  not  entitled  to  profits.  The  time  at 
which  he  was  to  become  a  shareholder  was  subsequent  to  the  pre- 
sentation of  the  petition  on  which  the  winding-up  order  was  made ; 
so  that,  by  relation,  the  company  was  in  course  of  winding  up 
when  that  time  arrived.  Suppose  a  contract  made,  that  A.  and  B. 
would  take  C.  into  partnership  with  them  from  next  December,  in 
consideration  of  his  paying  600/.,  and  he  pays  it  down  at  once  on 
the  terms  of  receiving  interest  for  it ;  then,  if  the  firm  became 
bankrupt  in  November,  could  you  in  the  following  January  say, 
that  G.  was  subject  to  any  of  the  liabilities  of  a  partner.  This 
case  is  stronger.  To  make  a  person  a  contributory,  he  must  be 
liable  at  law  or  in  equity  to  contribute  to  the  liabilities  of  the 
company.  Mr.  Barrett  certainly  is  not  liable  at  law,  for  he  has 
never  become  a  shareholder  according  to  the  provisions  of  the  deed 
of  settlement.  He  is  not  liable  in  equity,  for  he  only  agreed  to 
take  shares  if  issued  to  him  at  a  future  time,  and  they  neither 
were  nor  could  be  issued  to  him  at  that  time.  In  the  case  above 
put  of  a  partnership,  suppose  the  600/.  not  paid,  and  the  assignees 
of  A.  and  B.  to  bring  an  action  against  C.  for  it,  the  action  must 
fail,  for  the  total  failure  of  consideration  would  be  a  complete 
defence.  BeresforcPs  Case,  (a)  though  not  very  closely  analogous 
to  the  present  case,  is  in  our  favour,  so  far  as  it  goes.  Then,  as 
to  the  case  of  misrepresentation,  Mr.  Barrett  was  induced  to  make 
his  offer  by  the  statements  in  the  prospectus,  which  were  utterly 
untrue.  We  do  not  impute  any  personal  fraud  to  the 
*  directors,  but  that  is  immaterial.    Ayre^s  Case.  (5)    The    *  85 

(a)  8  Pe  6.  &  Sm.  175 ;  2  Mac.  &  6.  197. 

(b)  26  Beav.  618. 
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case  of  the  New  Brunswick  and  Canada  Railway  and  Land 
Company  v.  Conybeare  (a)  entirely  supports  our  contention. 
Conybeare  was  held  bound  in  that  case  only  because  he  had  the 
means  of  knowledge,  which  Barrett  in  the  present  case  had  not, 
for  a  shareholder  in  this  company  could  not  inspect  the  books. 
The  Vice-Chancellor  thought  that  a  fraud  had  been  practised  on 
him,  but  went  off  on  a  ground  which,  we  submit,  is  too  technical, 
that  because  Barrett  was  already  a  member  of  the  company,  he 
was  a  party  to  the  representations  of  the  directors.  The  present 
question  is  entirely  between  shareholders ;  tlie  creditors  have  noth- 
ing to  do  with  it,  for  Mr.  Barrett  is  a  shareholder,  and  therefore 
liable  to  creditors  to  his  last  shilling.  The  only  question  is,  what 
proportion  of  the  liabilities  he  must  bear  as  between  himself  and 
other  shareholders.  The  Vice-Chancellor  treated  the  new  shares 
as  existing  things,  but  they  were,  in  fact,  nothing  till  they  were 
issued.  Suppose  A.  and  B.  partners,  under  an  agreement  that 
for  seven  years  A.  shall  have  two-thirds  and  B.  one-third,  but  that 
after  that  time  they  shall  be  interested  in  moieties.  The  concern 
wholly  fails  within  the  seven  years.  Can  it  be  said,  that  tliey 
must  contribute  in  moieties  ?    That  is  exactly  this  case. 

Mr,  Qlasse,  Mr,  Cotton^  and  Mr,  Kekewich^  for  the  official  liqui- 
dator. —  The  Vice-Chancellor  considered  that  there  was  a  complete 
contract  which  gave  a  present  right  to  the  shares,  though  they 
were  only  to  be  delivered  at  a  future  time.     There  is  no  direct 

authority  on  the  point ;  but  BloxanfC9  Case  (6)  has  some 
*  86    bearing  in  our  favour,  *  and  Beresford^s   Case  (c)  has  no 

bearing  upon  the  question.  That  case  turned  on  forfeiture ; 
and  it  was  held  that  there  was  a  forfeiture,  not  so  strict  and  formal 
as  to  discharge  a  complete  shareholder,  but  sufficient  to  discharge 
a  person  who  had  only  agreed  to  take  shares.  The  interest  stipu- 
lated for  in  the  present  case  was  only  a  dividend  under  another 
name :  Mixer^s  Case ;  ((2)  so  that  Barrett  was  entitled  to  a  share 
in  the  profits  from  a  period  preceding  the  stoppage  of  the  bank. 
It  is  the  case  of  a  new  partner  coming  in  and  bringing  in  fresh 
capital,  and  receiving  for  a  short  time  a  fixed  sum  in  lieu  of  his 
share  of   profits;  he  is  a  partner  from  that  time,  for,  having 

(a)  9  H.  L.  Gas.  711-726.  (6)  12  W.  R.  996,  L.  J. 

(c)  3  De  6.  &  Sm.  176 ;  2  Mac.  &  6.  197. 

(d)  4  De  6.  &  J.  676. 
[28] 


Barrett's  case.  *  86 

brought  in  capital,  he  must  be  either  a  partner  or  a  creditor ;  but 
it  is  impossible  to  adopt  the  latter  alternative,  and  to  say,  that 
what  he  brought  in,  a  sum  which  the  company  was  never  liable  to 
repay,  was  a  loan.  This  is  not  like  the  case  put  by  Mr.  Wickensj 
of  two  partners  agreeing  that  from  a  future  day  the  profits  shall 
be  divided  in  different  proportions,  nothing  else  being  altered ; 
here,  fresh  capital  is  brought  in,  and  the  proportion  of  profits 
altered  at  once.  In  Bereaford^s  Caae,  the  contract  was  capable  of 
being  rescinded,  and  the  Court  held  that  it  was  rescinded.  But 
here,  the  rights  must  stand  as  they  were  just  before  the  winding- 
up  order  was  made.  As  to  the  misrepresentations,  they  were  con- 
tained in  reports  made  out  by  agents  of  the  company  and  adopted 
by  the  shareholders,  of  whom  Barrett  was  one ;  he,  therefore, 
cannot  complain  of  them.  But,  apart  from  this,  there  was  no 
such  misrepresentation  as  could  avoid  the  contract.  The  statement 
was  not  sent  to  Barrett  as  an  inducement  to  take  shares, 
it  was  only  sent  to  show  what  dividend  could  be  *  made.  *  37 
Nichor%  Ccise  (a)  and  Mixer's  Case  (6)  show  that  the  repre- 
sentations thus  made  are  not  so  connected  with  the  contract  as  to 
invalidate  it.  The  remedy  is  by  action  against  the  directors  who 
made  the  representation.     Davidson  v.  TkUloch.  ((?) 

Mr.  Baily^  in  reply.  —  The  company  could  not  before  the  1st  of 
October  have  filed  a  bill  to  compel  Barrett  to  take  the  shares ;  so 
in  the  interim  he  cannot  have  been  a  shareholder.  The  interest 
cannot  have  represented  a  share  of  profits,  for  it  must  have  been 
paid,  whether  there  were  profits  or  not.  Barrett's  position,  there- 
fore, was  quite  different  from  that  of  a  partner,  and  the  money  he 
paid  cannot  be  considered  as  forming  part  of  the  capital  of  the 
company. 

Judgment  reserved. 

Jane  9. 

The  Lord  Justice  Turner,  after  stating  the  facts  as  above,  pro- 
ceeded as  follows :  — 

This  order  is  objected  to  by  the  appellant  on  two  grounds: 
First,  that  he  never  in  fact  became  a  shareholder  in  the  company 

(a)  8  De  G.  &  J.  887.  (e)  6  Jar.  (N.  S.)  648;  8  Macq.  788. 

(6)  4  De  G.  &  J.  675 
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in  respect  of  these  twenty-two  shares ;  and,  secondly,  that  if  he  in 
fact  became  a  shareholder  in  respect  of  these  shares,  he  was 
induced  to  become  so  by  fraud  and  misrepresentation. 

Upon  the  latter  of  these  points,  I  have  felt  scarcely  any  diffi- 
culty.   The  case,  in  this  respect,  rests  entirely  upon  the  rep- 

*  88    resentations  contained  in  the  report  of  *  February,  1864,  and, 

the  business  of  the  bank  having  been  continued  to  be  carried 
on  from  that  time  up  to  the  time  of  the  appellant's  contract  for 
the  purchase  of  the  twenty-two  shares,  subject  of  course  to  the 
fluctuations  of  trade,  and  the  contingencies  of  profit  and  loss 
during  the  whole  of  that  period,  I  think  that  the  report  of  Febru- 
ary, 1864,  cannot  properly  be  regarded  as  having  been  a  proxi- 
mate.cause  of  the  appellant's  contract. 

It  is  upon  the  other  point,  whether  the  appellant  ever  became  a 
shareholder  in  the  company  in  respect  of  these  twenty-two  shares, 
that  I  have  felt  this  case  to  be  a  difficult  one ;  but  in  the  result  I 
have  come  to  the  same  conclusion  as  that  at  which  the  Vice-chan- 
cellor has  arrived.  I  think  that  upon  the  true  construction  of  the 
letter  of  the  22d  of  June,  1864,  the  offer  made  to  the  appellant  by 
that  letter  was  not  that  he  should  become  the  purchaser  of  these 
shares  at  a  future  day,  but  that  he  should  become  the  immediate 
purchaser  of  them  upon  the  terms  specified  in  the  latter  part  of 
the  letter,  of  taking  interest  upon  the  purchase-money  from  the 
time  of  payment  of  it  up  to  the  1st  of  October,  and  one  quarter's 
profits  from  the  1st  of  October  to  the  end  of  the  year,  and  of 
course  thenceforward.  Had  it  been  intended  that  the  appellant 
should  not  become  the  proprietor  of  these  shares  until  the  1st  of 
October,  I  think  that  intention  would  in  some  way  have  been 
expressed  in  the  letter,  and  not  have  been  left  to  be  inferred  from 
the  provision  that  the  appellant  should  take  the  profits  from  the 
1st  of  October  only,  a  provision  which  seems  to  me  to  have  been 
made  with  reference  not  to  the  proprietorship  of  the  shares,  but  to 
the  course  pursued  by  the  company  in  making  their  dividends 
annually.  That  it  was  intended  that  the  appellant  should  become 
the  proprietor  of  the  shares  from  the  time  of  the  purchase, 

*  39    and  not  from  the  Ist  *  of  October  only,  is,  I  think,  much 

confirmed  by  the  circumstance  of  the  shares  having  been 

allotted  to  the  appellant  almost  immediately  after  ho  had  agreed 

to  accept  them,  and  long  before  the  1st  of  October ;  and  I  think 

that  the  appellant  having  accepted  the  offer  of  the  shares  uncon- 
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ditionally,  and  haying  paid  the  purchase-money  for  them,  he  must, 
at  all  events  from  the  time  of  his  having  made  such  payment,  be 
considered  to  have  been  in  equity  the  owner  of  the  shares.  It  was 
said  that  he  could  not  have  compelled  the  company  to  give  him, 
and  that  the  company  could  not  have  compelled  him  to  take,  the 
certificates  of  the  shares  until  the  1st  of  October ;  but  if  this  be  so, 
I  think  it  could  only  be  by  reason  of  the  provision  as  to  the  divi- 
dends, and  that  his  position  as  proprietor  of  the  shares  was  not 
affected  by  this  provision,  nor  do  I  think  it  was  affected  by  his 
non-execution  of  the  company's  deed,  he  being  presently  entitled 
in  equity  to  the  shares.  I  agree,  therefore,  in  the  opinion  of  the 
Yice-Chancellor,  and  this  appeal  must  accordingly  be  dismissed ; 
but  as  my  learned  brother,  if  he  does  not  differ  from  me  in  opinion, 
has,  at  all  events,  great  doubts  upon  the  case,  I  think  it  should  be 
dismissed  without  costs. 

The  Lord  Justice  Knight  Bruce. —  In  this  case  I  think  it  un- 
necessary to  give,  and  I  abstain  from  giving,  an  opinion  as  to  the 
effect,  if  any,  in  the  appellant's  favour,  of  the  inaccuracies  con- 
tained in  the  report  of  the  directors  of  this  company  made  on  the 
Ist  of  February,  1864. 

With  great  deference  to  the  Vice-Chancellor,  it  app)ears  to  me 
that  the  present  controversy  may  be  decided  on  the  meaning  and 
effect  of  the  correspondence   of  June,  July,  and  August, 
1864,  with  reference  to  *  what  is  said  in  it  on  the  subject  of  *  40 
the  1st  of  October,  1864.     I  consider  its  meaning  and  effect 
to  have  been,  not  to  constitute   Mr.  Barrett  at  any  time  in  or 
before  June,  July,  August,  or  September,  1864,  a  holder,  legally 
or  equitably,  of  any  shares  in  this  company,  besides  the  shares 
held  by  him  previously  to  the  time  when  that  correspondence 
began.    But  before  the  month  of  October  arrived  the  company 
must  be  considered  as  having  come  to  an  end.     So  that,  in  my 
opinion,  the  time  of  the  commencement  of  his  partnership,  in  re- 
spect of  the  additional  shares  mentioned  in  the  correspondence, 
never  arrived.    The  payment  of  the  660Z.  made  no  difference,  I 
conceive.     For  that  payment  stood,  in  my  opinion,  at  the  time 
when  the  company  came  to  an  end,  upon  the  footing  merely  of  an 
advance  to  the  company  at  interest. 
It  seems  to  me,  accordingly,  that  Mr.  Barrett  ought  not  to  be  on 
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the  list  of  contributories  for  more  shares  than  those  that  he  held 
at  the  commencement  of  June,  1864. 

My  learned  brother,  however,  agreeing  with  the  learned  Vice- 
Chancellor,  the  appeal  will  of  course  stand  dismissed,  and  I  need 
not  say  that  they  are  very  likely  to  be  right. 


*41    •In    the    Matter    of    The    AGRICULTURIST    CATTLE 

INSURANCE  COMPANY. 

LORD  BELHAVEN'S  CASE. 

1865.    April  21,  22,  24.    June  15.    Before  the  Lords  Justices. 

B.  agreed  to  be  a  vice-president  of  a  company,  and  being  informed  that  he  must 
take  shares  as  a  qualification,  he,  in  October,  1846,  applied  for  shares,  which 
were  allotted  to  him,  and  he  paid  the  deposit,  but  never  executed  the  com- 
pany's deed.  Soon  afterwards  he  learnt  that  a  qualification  was  not  necessary 
and  refused  to  be  a  shareholder  or  to  pay  calls.  In  1854  the  directors 
resolved  to  sue  him,  and  negotiations  took  place  which  resulted  in  an  arrange- 
ment between  him  and  the  directors  that  he  should  pay  601.  and  be  released 
from  all  further  liability.  He,  in  1855,  paid  the  50/.,  which  was  entered  in 
the  books  of  the  company.  The  arrangement  was  confirmed  at  a  general 
meeting  which  was  attended  by  very  few  shareholders,  and  a  report  of  the 
resolutions,  including  that  confirming  the  arrangement,  was  sent  to  all  the 
shareholders,  not,  however,  showing  what  the  terms  of  the  arrangement 
were.  B.  never  afterwards  was  treated  as  a  shareholder,  except  that  his 
name,  which  bad  been  returned  to  the  registration  ofiice  as  a  shareholder, 
had  never  been  removed.  In  1861,  an  order  was  made  for  winding  up  the 
company. 

ffdd,  that  there  was  sufficient  doubt  as  to  B.'s  liability  to  be  treated  as  a  share- 
holder for  the  dispute  between  him  and  the  directors  in  1854  to  be  considered 
a  proper  subject  of  compromise,  and  that  under  the  powers  given  to  the 
directors  by  7  &  8  Vict.  c.  110,  §  27,  and  the  deed  of  settlement,  the  arrange- 
ment was  valid.' 

Whether,  supposing  the  arrangement  to  have  been  ttUra  vires^*  it  would  not 


'  See  Lucy's  Case,  4  De  G.,  M.  &  G.  H56  and  cases  in  note  (1)  ;  Keenan  v. 
Handley,  2  De  G.,  J.  &  S.  283;  Morgan's  Case,  1  Mac.  &  G.  225,  and  cases  in 
note  (1). 

'  See  Hawkes  v.  Eastern  Counties  Railway  Co.,  1  De  G.,  M.  &  G.  760,  and 
cases  in  note  (1);  Angell  &  Ames  Corp.  (9th  ed.)  §  256;  Shrewsbury,  &c., 
Railway  Co.  v.  London,  &c..  Railway  Co.,  4  De  G.,  M.  &  G.  115  and  cases  in 
note  (2). 
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haTe  baea  nippoiied  on  the  ground  of  acquiescence  and  lapie  of  tine, 

Tqis  was  an  appeal  by  Lord  Belhaven  from  an  order  of  the 
Master  of  the  Bolla  patting  him  on  the  list  of  contributories  for 
twenty-five  shares. 

The  company  was  formed  in  the  year  1845  under  the  Stat.  7  £  8 
Vict.  c.  110.  The  following  clauses  of  the  deed  of  settlement  are 
the  only  ones  which  it  is  necessary  to  set  out  for  the  purposes  of 
the  present  report :  — 

'^  164.  That  it  shall  be  lawful  for  the  board  of  directors  to  pay 
or  discharge  any  debts  or  claims  owing  by  or  made  against  the 
company  upon  any  evidence  they  shall  think  proper,  and  to  enter 
into  or  make  any  compromise  or  composition  with  respect  to  any 
claims  made  against  or  owing  to  the  company,  and  to  accept  any 
security  real  or  personal  for  any  debt  or  debts  owing  to  or 
made  by  *  the  company,  as  the  board  shall  think  proper ;  *  42 
and  in  case  any  question  or  dispute  shall  arise  between  the 
company  and  any  other  person  or  persons,  body  or  bodies  politic 
or  corporate,  either  to  refer  the  same  to  arbitration  or  to  settle  it 
in  such  manner  as  the  board  of  directors  shall  think  proper.'' 

^^  198.  That  when  and  so  often  as  any  shareholder  shall  break 
or  refuse  or  neglect  to  conform  or  comply  with  any  of  the  cove- 
nants, c^reements,  and  provisions  contained  in  these  presents,  and 
which  on  his,  her,  or  their  part  ought  to  be  performed  or  complied 
with,  or  when  and  so  often  as  the  default  or  misconduct  of  any 
person  or  persons,  who,  in  pursuance  of  the  directions  hereinbe- 
fore contained,  may,  dther  solely  or  with  securities,  have  given 
security  to  the  directors  of  the  company  or  any  of  them,  or  any 
trustee  or  trustees  of  the  company,  shall  in  the  opinion  of  such 
directors  render  any  action,  suit,  or  other  proceeding  necessary 
upon  such  security,  it  shall  be  lawful  for  the  board  of  directors  to 
bring,  commence,  carry  on,  and  prosecute  any  action  or  actions, 
suit  or  suits,  or  other  proceedings  at  law  or  in  equity  ;  and  that  it 
shall  also  be  lawful  for  such  board  of  directors  when  and  so  often 
as  they  shall  think  fit,  to  bring,  commence,  carry  on,  and  prosecute 

^  An  arrangement  between  the  shareholders  and  directors  of  a  company, 
admitted  to  have  been  originally  uUra  vires,  was  upheld  on  the  ground  that 
lapse  of  time  prevented  the  transaction  from  being  impeached.  Smallcombe^s 
Cwe,  L.  B.  8  £q.  769. 

VOL.  m.  8  [  ^^  ] 
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any  action  or  actions,  suit  or  suits,  or  other  proceedings,  against 
any  person  or  persons  for  or  on  account  of  any  of  the  property  or 
funds  of  the  company,  or  for  or  on  account  of  any  contract  or 
engagements  with  or  on  behalf  of  the  company,  or  for  or  on 
account  or  in  respect  of  any  other  matter,  cause,  or  thing  concern- 
ing the  rights  or  interests  thereof,  and  at  any  time  afterwards  to 
stay,  compromise,  or  compound  any  such  action,  suit,  or  other 
proceeding,  and  also  from  time  to  time  to  refer  to  arbitration  any 
disputes  or  differences  in  any  wise  concerning  the  company,  upon 

which  there  may,  in  the  opinion  of  the  board  of  directors,  be 
*  43    cause  for  any  such  action,  suit,  or  other  proceeding,  *  and 

either  before  or  after  the  commencement  of  any  action,  suit, 
or  other  proceedings  relative  thereto." 

Soon  after  the  formation  of  the  company,  it  was  suggested  to 
Lord  Belhaven  that  he  should  become  a  vice-president,  and  he  was 
told  that  for  that  purpose  he  must  take  shares  in  the  company. 
He  accordingly  applied  for  the  twenty-five  shares  in  question. 
The  shares  were  allotted  to  him,  and  he  paid  12.  per  share  on 
them.  Soon  afterwards  he  learnt  that  it  was  not  necessary  for 
his  holding  the  office  of  vice-president  that  he  should  take  shares 
for  his  qualification,  and  he  then  declined  to  take  the  shares, 
refused  to  execute  the  deed  of  settlement  of  the  company,  or  to 
have  any  further  concern  in  the  matter.  In  the  year  1847  a  divi- 
dend was  declared  upon  the  shares  of  the  company,  and  the  factor 
of  Lord  Belhaven  wrote  to  the  secretary  or  agent  of  the  company 
requesting  to  know  how  he  might  receive  that  dividend.  But  it 
appeared  that  this  letter  was  written  by  Lord  Belhaven's  factor 
without  his  authority.  In  the  months  of  February  and  September, 
1848,  calls  of  12.  per  share  were  made  upon  tlie  shares  in  this 
company,  and  Lord  Belhaven  refused  to  pay  those  calls. 

In  November,  1848,  great  differences  arose  among  the  share- 
holders, and  some  of  them  desired  to  retire.  An  arrangement  was 
made  for  their  so  retiring,  the  nature  of  that  arrangement  being 
that  a  call  of  4/.  per  share  should  be  made  on  all  the  shares  of  the 
company,  that  the  retiring  shareholders,  in  proportion  to  the 
number  of  shares  which  they  held,  should  pay  a  portion  of  that 
call,  and  that  the  shares  held  by  the  shareholders  who  desired  to 
retire  should  be  forfeited  for  non-payment  of  the  remainder  of 
the  call.  Some  of  the  shareholders  retired  under  this  arrange- 
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ment,  and  *  amongst  others  a  gentleman  of  the  name  of    *  44 
Brotherhood. 

In  the  year  1849  various  other  shareholders  desired  also  to  retire 
from  the  company,  and  another  arrangement  was  made  with  those 
other  shareholders  for  their  retirement  from  the  company  by  a 
forfeiture  of  their  shares.  Many  members  of  the  company  retired 
under  this  arrangement,  and  among  others  a  gentleman  of  the 
name  of  Spackman. 

In  the  years  1849  and  1853  renewed  applications  were  made  to 
Lord  Belhaven  for  payment  of  the  calls  which  had  been  made 
upon  th6  shares,  and  he  again  refused  to  pay  the  calls.  Ulti- 
mately, in  June,  1854,  the  directors  resolved  to  sue  Lord  Belhaven 
for  his  calls.  That  step  on  the  part  of  the  directors  led  to  a 
negotiation  between  them  and  Lord  Belhaven ;  and  in  January, 
1865,  Lord  Belhaven  offered  to  pay  501.  upon  being  released 
altogether  from  any  further  liability  in  respect  of  his  shares.  The 
directors  of  the  company  accepted  that  offer ;  and  accordingly,  in 
March,  1855,  Lord  Belhaven  paid  the  bOl.  In  April,  1855,  there 
was  a  formal  resolution  of  the  directors  to  accept  Lord  Belhaven's 
offer,  and  to  recommend  to  the  general  meeting  of  the  shareholders, 
a  cancellation  of  Lord  Belhaven's  shares,  and  that  he  should  be 
absolved  from  all  further  liability  in  respect  of  the  shares.  On 
tiie  11th  June,  1855,  notice  was  given  for  a  general  meeting,  and 
for  a  special  meeting,  on  the  28th  of  June,  to  alter  the  deed  of 
settlement  and  for  other  purposes.  The  general  and  special  meet- 
ings were  held  accordingly  on  the  28th  of  June,  1855  ;  and  at  one 
of  those  meetings  a  resolution  was  passed  to  alter  the  deed,  and  a 
further  resolution  was  also  passed,  —  ^^  That  the  arrangement  with 
Lord  Belhaven  now  reported  by  the  directors  to  the  meeting 
^  be  adopted  and  confirmed,  and  the  same  is  hereby  done."  *  45 
About  eight  shareholders  only,  as  it  appeared,  attended  this 
meeting ;  but  after  the  meeting  a  printed  circular  was  sent  to  all 
the  shareholders  containing  the  report  made  to  the  meeting  and 
the  resolutions  which  had  been  passed  by  it,  including,  amongst 
others,  the  resolution  which  had  been  passed  as  to  the  arrange- 
ment with  Lord  Belhaven,  setting  out  the  resolution  in  the  terms 
in  which  it  was  passed.  Subsequently,  on  the  19th  July,  1855, 
another  special  meeting  of  the  company  was  held,  at  which  the 
resolution  which  had  been  made  at  the  meeting  of  the  28th  of 
June,  1855,  for  altering  the  deed  of  the  company,  was  confirmed, 
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according  to  provisions  contained  in  the  deed,  which  required  that 
for  the  purpose  of  altering  it  there  should  be  two  meetings,  one  at 
the  distance  of  at  least  three  weeks  from  the  other.  Another 
general  meeting  of  the  shareholders  was  held  in  the  month  of 
April,  1856,  at  which  the  balance-sheet  for  the  year  aiding  the 
Slst  December,  1855,  was  presented,  and  in  this  balance-sheet 
there  was  an  item  of  526/.  retorned  as  received  from  shareholders ; 
50/.  which  had  been  received  from  Lord  Belhaven  was  included  in 
this  item,  but  it  was  not  in  any  way  distinguished  in  it. 

In  1857  another  dividend  was  declared  on  the  shares  in  the 
company.  Lord  Belhaven  received  no  part  of  it ;  and,  in  fact, 
there  was  no  communication  with  him  on  the  subject  of  any  of  the 
affiiirs  of  the  company  from  the  date  of  the  28th  of  June,  1855, 
until  after  the  order  for  winding  up  the  company  had  been  made. 

Upon  Lord  Belhaven's  first  agreeing  to  take*  the  shares  his  name 
had  been  returned  to  the  Joint-stock  Companies  Registration  Office 
as  a  shareholder,  and  it  remained  there  when  the  order  for 
*  46  winding  up  the  company  *  was  made ;  but  in  the  alphabetical 
list  of  shareholders,  collected  from  the  share  register  of  the 
company  for  the  1st  of  April,  1858,  Lord  Belhaven's  name  did  not 
appear.  It  seemed,  however,  to  have  been  left  in  the  share  register 
book  from  which  the  alphabetical  register  was  collected,  and  also 
in  a  book  called  the  numerical  register  of  shareholders.  But  in 
this  latter  book,  the  numerical  register  of  shareholders,  the  word 
^^  forfeited "  was  written  in  pencil  after  Lord  Belhaven's  name, 
subsequently  to  the  meeting  of  the  28th  of  June,  1855. 

The  order  to  wind  up  the  company  was  made  on  tiie  20th  dT 
April,  1861. 

The  Master  of  tJie  Bolls  oonsidered  that  Lord  Belhaven^s  Case 
was  not  distinguishable  from  that  of  Spachnan,  (a)  who  had  been 
decided  by  the  Lord  Chancellor  to  be  a  contributory,  and  on  jthis 
ground  he  decided  that  Lord  Belhaven's  name  must  be  on  the  list 
of  contributories. 

Mr.  Hobh<m8e  and  Mr.  Jokn  Pearscn^  for  the  appellant,  r—  OooJy 
nej/^s  Oaae  (i)  was  the  first  case  which  decided  that  an  application 
for  shares  followed  by  allotment  and  payment  of  deposit  was  con- 
clusive, though  the  deed  was  never  executed ;  but  in  that  case 

(a)  18  W.  R.  479 ;  11  Jur.  N.  S.  207. 
(6)  26  Boftv.  6;  8  De  G.  &  J.  170. 
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« 

there  never  was  any  repudiation  of  the  liability  to  take  shares. 
Here,  there  was  a  speedy  repudiation  of  the  shares  as  applied  for 
through  mistake,  a  reasonable  doubt  as  to  the  liability  to  take 
them,  and  a  bond  fide  dispute  as  to  such  liability ;  and  Beres- 
ford^s  Case  (a)  shows,  that  in  such  a  *  case  the  contract  to  *  47 
take  shares  resting  in  fierij  the  directors  may  release  the  lia- 
bility to  take  them.  The  agreement  to  take  shares  was  broken  in 
1849,  so  the  Statute  of  Limitations  is  a  bar  to  any  action,  and 
there  never  has  been  a  case  in  which  a  Court  of  Equity  has  inter* 
fered  in  the  way  of  specific  performance  when  the  remedy  at  law 
has  been  barred  by  the  statute.  Brotherhood'^  C(Me  (()  shows 
that  the  test  of  being  a  contributory  is,  whether  a  party  could  by 
a  suit  in  equity  be  compelled  to  contribute,  the  Act  substituting 
winding  up  for  a  suit  in  equity.  In  that  case  the  alleged  contribu- 
tory was  hsld  to  be  released  on  the  ground  of  the  notoriety  of  the 
Chippenham  arrangement,  and  the  presumption  of  acquiescence  on 
the  part  of  the  shareholders.  Here,  the  case  of  acquiescence  is 
quite  as  strong ;  the  directors,  to  whom  extensive  powers  of  man- 
aging a  mercantile  concern  are  given,  must  have  power  to  settle 
disputes,  even  if  the  deed  does  not  confer  a  sufficient  power  in 
terms,  which,  we  submit,'  it  does.  The  Act  7  &  8  Yict.  c.  110, 
§  27,  defines  the  powers  of  directors  in  terms  wide  enough  to 
include  such  an  arrangement  as  that  here  in  question ;  and  the 
164th  section  of  the  deed  in  the  present  case  is  alone  enough  to 
give  it.  Spaekma/ffCs  Ca8e(c)  does  not  govern  the  present;  the 
transaction  there  being  concealed,  and  so  savouring  of  fraud. 
Here,  every  thing  was  fair  and  above  board,  and  there  is  at  least 
as  much  ground  for  presuming  acquiescence  as  in  Brotherhood* % 
Case  J  which  was  approved  by  the  Lord  Chancellor  in  Spackman^s 
Case.  Assuming  the  power  of  the  directors  to  compromise  to  be 
doubtful,  still  their  act  would  be  good  as  between  them  and  the 
party  with  whom  they  were  dealing.    Bargate  v.  Shortridge.  (d) 

^  Mr.  Selwyn  and  Mr.  Bushj  for  the  official  manager.  —    *  48 
Lord  Belhaven  applied   to  have   shares   allotted  to  him. 
Twenty-five  shares  were  allotted,  and  he  paid  the  deposit  of  11.  per 

(a)  2  Mac.  &  6.  197. 

(6)  31  Beav.  865 ;  S  Jur.  N.  S.  926,  L.  J. 

(c)  18  W.  R.  479 ;  11  Jur.  N.  S.  207. 

Id)  5  H.  L.  Gas.  297. 
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share  upon  them,  thus  unequivocally  testifying  his  acceptance  of 
them.  He  thereby  became  in  equity  a  shareholder.  Lindley  on 
Partnership,  (a)  YellancTs  Case^  (6)  Cooknet/^s  Case^  (c)  Black- 
burrCi  Case^  (d)  Burton^s  Case,  (e)  He  would,  even  at  law,  have 
been  estopped  from  denying  that  he  was  a  shareholder.  OheUenr 
ham  and  Oreat  Union  Railway  Com/pany  v.  Daniel,  (jg)  Scrip 
was  delivered  to  him  and  retained  by  him,  his  name  was  returned 
to  the  registrar  as  a  shareholder,  and  dividends  were  paid  to  him 
or  entered  in  the  books  as  payable  to  him.  It,  therefore,  is  unques- 
tionable that  he  became  a  contributory. 

Then,  did  he  ever  cease  to  be  a  contributory  ?  The  business 
having  been  carried  on  at  a  loss,  it  became  necessary,  in  1848,  to 
make  calls ;  and  in  February  and  August  valid  calls  of  1/.  per 
share  were  made.  In  November,  1848,  the  Chippenham  arrange- 
ment was  proposed,  shareholders  were  to  come  into  it  within  a 
month  or  not  at  all.  In  accordance  with  it,  a  call  of  4/.  per  share 
was  made,  which  was  not  valid,  so  that  non-payment  of  it  was  no 
ground  of  forfeiture,  as  was  held  in  Spackman^s  Case.  Notice  of 
this  arrangement  was  circulated,  and  every  shareholder  might  have 
availed  himself  of  it,  and  on  this  ground  BrotherhoocTs  Case  was 
decided.  In  1849  an  application  for  calls  was  made  to  Lord  Bel- 
haven.  He  proposed  to  have  his  shares  cancelled.  Further 
*49  application  was  made  to  him  in  *  1853 ;  and  in  June,  1854, 
the  board  of  directors  resolved  to  sue  him.  He  was  not  sued, 
but  a  negotiation  conunenced.  No  forfeiture  was  declared  of  his 
shares,  but  the  directors  resolved  to  propose  to  the  general  meeting 
that  his  shares  be  cancelled.  A  general  meeting  was  called  for 
28th  June,  1855,  and  a  special  meeting  for  the  same  day.  No 
intimation  was  given  that  any  arrangement  with  Lord  Belhaven 
was  to  be  made  at  either  meeting.  The  resolutions  passed  at  that 
meeting  could  not  bind  an  absent  shareholder:  Lawts^s  Case;  (K) 
nor  even  a  shareholder  who  was  present :  Morgan^ s  Case,  (i)  It 
may  be  urged,  on  the  other  side,  that  it  was  the  duty  of  the  direc- 
tors qud  officers  of  the  company  to  give  proper  notice  to  the  gen- 

(a)  Page  1111-1118. 

(6)  5  De  G.  &  Sm.  395 ;  affirmed,  16  Jur.  509. 
(c)  26  Beav.  6 ;  8  De  6.  &  J.  170. 
Id)  8  Drew.  409 ;  8  De  G.,  M.  &  G.  177. 
(c)  16  Jur.  967.  (k)  1  De  G.,  M.  &  G.  421. 

(jg)  2  Q.  B.  281.  (t)   1  Mac.  &  G.  225. 
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eral  meeting  of  the  arrangement,  and  that  Lord  Belhaven  is  not 
to  suffer  for  their  negligence ;  but  the  true  view  is,  that  in  this 
transaction  they  were  his  agents.  His  liability  was  clear,  so  the 
power  to  compromise  could  not  apply.  Then,  again,  it  was  his 
duty  to  see  that  his  name  was  not  included  in  the  return  to  the 
registrar.  7  &  8  Vict.  c.  110,  §  13.  But,  whatever  notice  was 
giyen,  the  proceeding  was  invalid,  for  it  was  ultra  vires^  both  of 
the  directors  and  of  a  general  meeting,  to  forfeit  shares  in  this 
way,  Morffan^s  Case^  (a)  Bennett's  Oasej  (6)  Lawes^s  Case,  (c) 
The  minute  is  not  sufficient  to  give  any  absent  shareholder  notice 
of  what  was  done  about  Lord  Belhaven.  An  arrangement  with 
him  is  vaguely  referred  to :  it  might  have  been  for  a  loan  or  for 
taking  shares,  or  for  insuring  stock  on  special  terms,  or  fqr  any 
other  legal  purpose  ;  and.  any  shareholder  who  perused  the  minute 
had  a  right  to  conclude  that  it  was  an  arrangement  which  could 
legally  be  made,  not  an  arrangement  which  was  ultra  vires. 
But,  again,  entries  in  the  books  of  the  company  are  not 
*  notice  to  the  shareholders,  for  the  shareholders  are  under  *  50 
no  obligation  to  examine  the  books.  They,  by  the  deed  of 
settlement,  delegate  certain  powers  to  the  directors  and  to  the 
general  meetings,  and  are  under  no  obligation  to  ask  whether  those 
powers  have  been  exceeded  or  not,  till  they  know  something  which 
is  sufficient  to  put  them  on  inquiry.  Lawes^s  Case^  (jc)  Morgan^s 
Case,  (a)  Moreover,  the  shareholders  could  not  examine  the 
books.  They  had  a  right  to  see  an  abstract  of  the  deed,  list  of 
shareholders,  copy  of  by-laws,  register  of  shareholders,  and  direc- 
tors' attendance-book ;  but  could  not  obtain  inspection  of  the  books 
which  would.be  required  to  give  them  information  as  to  this  trans- 
action. Deed  of  Settlement,  clauses  S3,  62,  63,  89, 105, 106, 116, 
117, 118, 119 ;  7  4  8  Vict.  c.  110,  §§  83,  37,  50,  57.  Even  if  they 
could  have  examined  the  books  and  had  done  so,  they  would  have 
had  no  notice :  Ex  parte  Brown  ;  ((2)  for  Lord  Belhaven's  name 
remained  in  the  register  of  shareholders,  the  word  ^^  forfeited  '^ 
being  written  against  it  only  in  pencil ;  and  a  person  looking  in 
the  registry  office  could  find  nothing  to  tell  him  that  Lord  Belhaven 
was  not  still  a  shareholder.  Nothing  took  place  at  the  special 
meetings  with  reference  to  Lord  Belhaven's  retirement,  the  subject 
being  alluded  to  only  in  the  report  to  the  ordinary  meeting.    The 

(a)  1  Mac.  &  G.  225.  (c)  1  De  G.,  M.  &  G.  421. 

(h)  5  De  G.,  M.  &  G.  284.  (d)  19  Beav.  97,  104. 
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directors  had  power  to  forfeit  shares  in  certain  specified  events,  but 
Lord  Belhayen's  shares  were  not  liable  to  forfeiture,  for  he  paid 
all  valid  calls  that  had  been  made.  Nor  did  the  directors  profess 
to  forfeit  them,  but  to  propose  cancellations  of  them.  A  general 
meeting  had  no  power  either  to  forfeit  or  cancel  shares.    There 

could  not  be  any  acquiescence  to  bind  the  shareholders,  for 
*  51    there  was  an  utter  want  of  the  *  full  information,  which  is  a 

necessary  preliminary  to  acquiescence.  Time  alone  could 
not  affect  the  case,  and  Lord  Belhaven  was  a  director,  which  brings 
the  case  within  Stanhope^ s  Ga%e.  (a)  It  was  Lord  Belhaven's  duty, 
as  one  of  the  directors,  to  see  that  the  shareholders  were  properly 
informed  of  what  had  been  done,  and  he  must  be  answerable  for  its 
not  having  been  done*     SpackmaifCi  Case,  (i) 

Mr.  Daniel  and  Mr.  Long^  for  the  creditors'  representative.  — 
Lord  Belhaven's  name  is  still  on  the  register  in  the  office  for  regis* 
tration  of  joint-stock  companies.  Persons  who  deal  with  the 
company  .cannot  go  beyond  that,  —  they  have  no  opportunity  of 
inspecting  any  of  the  documents  of  the  company,  and  the  object 
of  the  register  was,  that  the  public  might  have  the  means  of  know- 
ing who  were  the  shareholders  in  a  company.  Under  the  Act 
7  &  8  Yict.  c.  110,  the  execution  of  the  deed  is  not  necessary  in 
order  to  create  liability  to  creditors.  The  Act  uses  the  word  *^  sub- 
scribers," as  well  as  the  word  "  shareholders,"  the  latter  properly 
denoting  the  persons  who  have  complied  with  all  the  prescribed 
formalities  ;  but  taking  into  account  the  first  part  of  the  interpre- 
tation clause,  the  word  ^^shareholders"  evidently  includes  sub- 
scribers ;  t.  e.y  persons  who  have  taken  shares,  but  not  executed  the 
deed.  The  26th  section  is  unintelligible  in  any  other  view.  Tak- 
ing together  sections  3,  7, 18,  25,  26,  66, 67, 68,  there  is  a  liability 
to  creditors  which  cannot  cease  until  Lord  Belhaven's  name  is 
removed  from  the  register ;  and  he,  therefore,  ought  to  be  on  the 
list  of  contributories. 

*62       *jJfr.  Sobhouae,  in  reply.  —  The  question,  whether  a  per- 
son is  a  contributory,  does  not  depend  upon  whether  he 
is  liable  to  creditors  or  not;  it  is  a  question  between  share* 
holders.    Lord  Belhaven's  name  was  wrongly  on  the  list ;  he  did 

(a)  8  De  G.  &  Sm.  198.  (6)  13  W.  R.  479 ;  11  Jup.  N.  S.  207. 
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not  know  that  it  was  there,  and  he  ought  not  to  be  a  oontributorj. 
Lindley's  Partnership,  (a)  Stone's  Case^  (V)  Sutton^ %  Case.  ((?)  The 
law  is  not  altered  by  the  Act  of  1867, 20  &  21  Vict.  c.  78,  §  7,  which 
leaves  the  case  the  same  as  under  11  &  12  Vict.  c.  45,  §  73.  There 
is  no  proof  that  any  one  became  a  shareholder  on  the  faith  of  Lord 
Belhaven's  being  one.  Beresford^e  Case  (dT)  shows  that  there  is  a 
distinction  between  the  position  of  a  shareholder  and  a  person  who 
has  only  agreed  to  become  one,  —  a  distinction  which  is  for  some 
purposes  not  unimportant,  though  for  most  it  is  immaterial.  A 
person  who  has  become  a  shareholder  can  only  be  released  modo  et 
fcrmd  according  to  the  terms  of  the  deed  of  settlement ;  but  a 
mere  contract  to  take  shares  may,  I  submit,  be  released  by  the 
directors.  It  is  evident  that  there  was  a  bond  fide  dispute  with 
Lord  Belhaven  ;  he  denied  his  liability  to  become  a  shareholder, 
and  the  difference  could  not  have  been  settled  without  litigation. 
The  powers  of  compromise,  therefore,  fSetirly  arose.  It  would  have 
been  diflScult  in  1854  to  enforce  specific  performance  against  Lord 
Belhaven  after  the  unreasonable  delay  which  had  taken  place. 
Then  in  the  next  year  a  compromise  was  made,  by  which  Lord 
Belhaven  paid  the  calls,  but  without  interest,  and  was  released 
from  being  a  shareholder.  It  was  a  fair  and  proper  arrangement, 
and  one  which  the  directors  had  power  to  make.  According  to  7 
A  8  Vict.  c.  110,  §  21,  and  the  164th  clause  of  the  deed  of 
settlement,  the  directors  could  *  rescind  a  contract  to  insure :  *  58 
why  not  a  contract  to  take  shares  ?  Then  the  compromise 
was  duly  confirmed.  BewnetVs  Case  (e)  and  Lawee^e  Case  (jg) 
turned  on  fraud  and  misrepresentation.  In  Stanhope^s  Code^  (A) 
the  party  was  a  >  complete  shareholder,  and  there  was  a  clause 
expressly  prohibiting  the  release  of  shareholders.  In  Brother- 
hood's  Case,  (i)  the  shareholders  were  complete  shareholders,  and 
the  requisite  formalities  had  not  been  complied  with.  Then  nearly 
six  years  elapsed,  during  which  the  transaction  remained  unques- 
tioned up  to  the  winding-up,  and  a  Court  of  Equity  cannot  treat 
any  liability  as  subsisting  now.  It  is  said  that  the  register  was 
not  altered,  but  the  alphabetical  list,  which  is  the  only  one  persons 
dealing  with  the  company  would  look  to,  was  altered,  and  Lord 

I 

(a)  Page  1081.  (e)  6  De  G.,  M.  &  6.  284. 

(h)  8  De  6.  &  Sm.  220.  (g)  1  De  6.,  M.  &  G.  421. 

(e)  S  De  G.  &  Sm.  266.  (h)  8  De  G.  A  8m.  198. 

(d)  2  Mac.  &  G.  197.  (t)  SI  Bear.  865 ;  8  Jar.  N.  8.  926,  L.  J. 
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Belhaven's  name  .did  not  appear  in  .it.  Spackman^s  Case  does  not 
govern  the  present ;  it  only  decides  that  a  forfeiture  not  carried 
into  effect  for  the  proper  objects  of  forfeiture,  but  in  pursuance  of 
an  arrangement  with  shareholders  to  release  them,  is  invalid.  It 
turned  on  bad  faith.  Here  there  was  a  bond  fide  compromise,  not 
a  use  of  a  power  for  a  purpose  for  which  it  was  not  given. 

Judgment  reserved. 

June  15. 

The  Lord  Justice  Enioht  Bruce.  —  This  case  the  Master  of 
the  Rolls  would,  as  I  collect,  have  determined  otherwise  than  he 
has  done,  that  is,  would  have  determined  in  favour  of  the  present 
appellant,  Lord  Belhaven,  but  for  the  view  taken  by  his 
*  54  Honor  *  of  the  recent  decision  of  the  Lord  Chancellor  in 
SpaxikmarCi  Case^  which  his  Honor  considered  as  inconsist- 
ent with  the  present  appellant's  success  in  the  controversy  before 
him.  It  seems  to  me,  however,  with  deference  to  the  Master  of 
the  Rolls,  that  there  was  not,  nor  is,  any  such  inconsistency  ;  that 
the  Lord  Chancellor's  judgment  in  SpackmarCs  Case  proceeded 
mainly  on  suppression,  concealment,  and  fraud,  and  that  there  is 
not  any  such  ingredient  in  the  case  before  us,  which,  in  my  opinion, 
it  was  and  is  possible  to.  decide  in  Lord  Belhaven's  favour,  without 
contradicting  that  of  Spackman. 

There  appears  to  have  been  a  bond  fide  dispute,  bond  fide  on  each 
side,  whether  Lord  Belhaven  was  right  or  wrong,  between  him  and 
the  directors,  as  to  his  liability  to  be  treated  as  a  shareholder  or 
subscriber,  which  they  asserted,  and  he  denied*.  He  had  never 
executed  the  deed  of  settlement,  though  he  had  paid  a  deposit  and 
his  name  stood  on  the  register.  The  dispute  had  been  of  some 
years'  standing,  when  early  in  1855  (before  the  middle  of  April) 
the  directors  agreed  to  accept,  and  he  agreed  to  pay,  60/.  for  his 
complete  discharge.  This  sum  accordingly  he  paid,  and  they 
received ;  and  at  a  general  meeting  of  the  company  held  on  the 
28th  of  June,  1855,  a  resolution  upon  that  subject  was  entered 
into,  which  was  thus :  [His  Lordship  read  the  resolution.] 

Matters  remained  on  this  footing  until  and  after  the  time  of  the 

winding  up,  the  order  for  which  was  made  on  the  20th  of  April, 

1861,  more  than  six  years  after  the  arrangement  recognized  at  the 

meeting  of  June,  1855.    There  does  not  appear  to  have  been  any 
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sappression,  concealment,  or  (raud  in  that  arrangement,  or  con- 
nected with  it.  It  appears  to  have  been  a  fair  settlement  of  a  dis- 
pute between  the  appellant  on  one  hand,  and  the  directors 
acting  on  behalf  of  the  company  on  the  other.  *  The  sum  *  55 
of  50Z.  paid  by  him  as  the  consideration  for  it  appears  to 
have  been  carried  by  the  directors  to  the  credit  of  the  company  in 
its  books  in  due  course ;  and,  I  repeat,  the  arrangement  appears 
to  me  to  have  been  a  fair  arrangement,  made  hondfide^  of  a  matter 
substantially  in  dispute. 

In  this,  if  the  directors  exceeded  their  powers,  yet  possibly  the 
means  of  knowledge  which  the  resolution  of  1855  already  referred 
to  afforded  to  the  members  of  the  company  generally,  circulated 
as  the  printed  document  containing  that  resolution  was,  and  the 
time  tliat  elapsed  between  the  meeting  at  which  it  was  passed,  and 
the  winding  up,  being  considered,  it  might  be  right  to  hold,  that 
before  and  at  the  time  of  the  winding  up,  the  company  had  be- 
come bound  by  it. 

The  matter,  however,  appears  to  me  to  have  been  within  the 
powers  conferred  on  the  directors  by  the  Stat.  7  &  8  Vict.  c.  110, 
§  27,  and  the  164th  clause  of  the  deed  of  settlement ;  and  respect- 
fully dissenting  from  the  conclusion  of  the  Master  of  the  Rolls,  a 
conclusion  at  which  I  collect,  as  I  have  said  before,  that  he  would 
not  have  arrived  but  for  the  view  taken  by  him,  and  which  I  am 
unable  to  take,  of  the  decision  in  SpachmarC%  Oase^  I  am  of 
opinion  that  the  name  of  Lord  Belhaven  should  not  remain  on  the 
list  of  members  or  contributories  of  this  company. 

•  

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case, 
proceeded  as  follows :  ^ — 

4 

* 

It  is  under  these  circumstances  that  the  question  has  arisen, 
whether  Lord  Belhaven's  name  ought  to  have  been  put  on  the  list 
of  contributories.  I  agree  with  my  learned  brother,  that  Lord 
Belhaven's  name  ought  not  to  be  on  the  list.  This  is  not 
the  first  occasion  *  upon  which  the  Courts  have  had  to  con-  *  56 
sider  who  ought  to  be  held  to  be  contributories  in  this  com- 
pany. BrotherhoocTs  Case  was  before  the  Master  of  the  Rolls, 
and  afterwards  before  us  on  appeal,  and  both  we  and  the  Master  of 
the  Rolls  held  that  Mr.  Brotherhood  ought  not  to  be  put  on  the 
list.    That  case  depended  on  the  arrangement  in  the  year  1848 
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with  the  shareholders  who  then  retired.  SpacJcmavCa  Oase^  which 
depended  on  the  arrangement  of  the  year  1849,  was  also  before 
the  Master  of  the  Bolls,  and  he  held  that  Spackman  also  was  not 
a  contributory,  but  the  Lord  Chancellor  on  appeal  reversed  that 
decision.  It  was  argued  for  the  respondents,  on  this  appeal,  that 
the  present  case  is  governed  by  the  Lord  Ch^cellor's  decision  in 
Spackman^s  Case.  But  every  case  of  this  description  must  neces- 
sarily depend  on  its  own  circumstances,  and  the  circumstances  of 
Spackman^s  Case  are  widely  different  from  those  of  the  present. 
Li  that  case  the  transaction  was  described  by  the  Lord  Chancellor 
as  a  proceeding  wholly  collusive  and  unreal,  and  the  judgment, 
mainly  if  not  wholly,  proceeded  upon  that  ground.  In  the  present 
case,  whatever  else  may  be  said  of  it,  it  certainly  cannot  be  said 
that  the  proceedings  were  either  collusive  or  unreal.  Speaking 
therefore  with  all  respect  to  the  judgment  of  the  Master  of  tlie 
Bolls,  I  cannot  think  that  Spackman^s  Case  ought  to  be  considered 
as  in  any  way  ruling  the  present.  This  case  must  be  decided  on 
its  own  circumstances. 

First,  it  was  said  for  the  respondents  that  there  can  be  no  doubt 
that  Lord  Belhaven,  having  agreed  to  take  these  shares,  and  hav- 
ing paid  1/.  per  share  on  them,  became  a  contributory  in  respect 
of  the  shares,  though  he  did  not  execute  the  deed,  and  several 
cases  were  cited  on  that  point.    But  these  cases  do  not  seem  to  me 

to  affect  the  question  before  us.    The  question  here  is  one 
*  57    of  compromise,  *  and  in  a  question  of  compromise  the  point 

to  be  considered  is  not  what  the  law  applicable  to  the  case 
really  is,  but  whether  there  is  ground  for  doubting  what  the  deci- 
sion upon  the  case  may  ultimately  be.  I  agree  with  the  argument 
on  the  part  of  the  respondents  to  this  extent,  that  if  the  law  upon 
a  point  be  clear,  and  known  to  the  parties  to  be  clear,  an  agree- 
ment for  compromise  proceeding  on  the  ground  that  there  was 
doubt  upon  the  law  could  not  be  maintained.  It  would  be  a 
merely  colourable  agreement.  But  without  saying  that  Lord 
Belhaven  might  not  well  have  been  held  to  be  a  contributory  in 
respect  of  his  original  agreement  to  take  these  shares,  iand  in  re- 
spect of  the  payment  made  by  him  upon  them,  and  even  assuming 
that  he  might  have  been  so  held,  I  certainly  am  not  prepared, 
looking  to  all  the  circumstances  of  this  case,  to  say  that  it  was 
clear  that  he  would  have  been  held  to  be  a  contributory,  and  still 
less  am  I  prepared  to  say  that  the  parties  can  be  considered  to 
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have  known  this  to  be  the  case.  I  think,  therefore,  that  there 
was  a  perfectly  good  consideration  for  the  compromise  which  was 
entered  into.  But  then  it  was  said  on  the  part  of  the  respondents 
that  the  directors  of  this  company  had  no  power  to  make  this 
compromise  with  Lord  Belhaven.  I  am  not,  however,  of  that 
opinion.  I  think  that  the  198th  clause  of  the  deed  gave  the  direc- 
tors power  to  compromise,  and  to  compromise  such  a  question  as 
that  which  arose  with  Lord  Belhaven.  The  power  to  compromise 
must  necessarily  give  power  over  the  terms  of  the  compromise, 
and  I  see  nothing  to  prevent  the  release  of  a  shareholder  from 
future  liability  being  made  part  of  the  terms  of  a  compromise 
with  him. 

Much  was  said  on  the  part  of  the  respondents  in  the  course  of 
the  argument  before  us  as  to  the  shareholders  not  having 
been  informed  of  the  terms  of  the  compromise.  *  But  this  *  58 
is  not  material  if  Ae  directors  had  power,  independently  of 
the  shareholders,  to  make  the  compromise,  as  I  think  they  had.  I 
desire,  however,  not  to  be  understood  as  determining  that  Lord 
Bdhaven  ought  in  my  judgment  to  have  been  put  upon  the  list, 
even  if  the  directors  had  not  the  power.  Having  regard  to  the 
resolution  of  the  28th  June,  1855,  and  to  the  circular  which  was 
sent  to  the  riiareholders  containing  the  terms  of  that  resolution, 
I  am  not  satisfied  that  the  shareholders  ought,  at  this  distance  of 
time,  to  be  permitted  to  question  the  agreement  which  is  now 
sought  to  be  impeached,  more  especially  as  the  efiect  of  permit- 
ting them  to  do  so  would  be  to  make  Lord  Belhaven  a  contributory 
in  a  company  carrjring  on  a  business  differing  materially  from  that 
which  was  carried  on  when  he  agreed  to  take  the  shares;  the 
iBsurance  of  human  life  having  been  made  part  of  the  business  of 
the  company  by  the  confirmation  in  July,  1855,  of  the  resolutions 
of  the  28th  of  June  in  that  year.^  It  is  not  necessary,  however,  in 
my  opinion,  to  come  to  any  decision  on  this  point,  and  I  therefore 
give  no  final  opinion  upon  it. 

Upon  the  whole  I  am  satisfied  that  there  was  in  this  case  a 
compromise  which  was  well  aut3K>rized,  and  is  tmaflfected  either.!^ 
fraod  or  cdlnsion ;  uid  in  my  opinion,  therefore.  Lord  Belhaven 
ought  not  to  be  pot  upon  the  list  of  contributories.    The  order  of 

^  See  Sbip^t  Case,  2  De  G.,  J.  &  S.  544,  and  cases  in  note;  Hallows  9. 
Feraie,  L.  E.  S  Eq.  dtO;  Spaokman  «.  Evans,  L.  R.  8  H.  L.  171. 
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the  Master  of  the  Rolls  patting  him  upon  the  list  must  therefore 
be  discharged,  but  I  do  not  think  it  is  a  case  in  which  any  costs 
should  be  given  to  Lord  Belhaven. 


♦  59    ♦  GALLOWAY  v.  THE  MAYOR,  COMMONALTY,  AND 

CITIZENS  OF  LONDON  (No.  2). 

1865.    May  31.    June  1,  14,  29.    Before  the  Lords  Justices. 

A  bill  filed  by  the  plaintiff  to  restrain  the  defendants  from  taking  certain  property 
of  his  under  their  statutory  powers  had  been  dismissed  and  the  order  of  dis- 
missal enrolled.  The  plaintiff  presented  a  petition  of  appeal  to  the  House 
of  Lords,  and  now  applied  to  the  Court  for  an  interim  order  to  protect  the 
property  till  the  appeal  could  be  heard.  Held,  that  as  the  bill  had  been 
simply  dismissed  without  any  reservation,  the  Court  had  no  jurisdiction  to 
make  the  order  asked.^ 

The  bill  in  this  suit  was  filed  to  restrain  the  corporation  of  Lon- 
don from  taking  certain  property  of  the  plaintiff  onder  their  statu- 
tory powers.  The  Master  of  the  Rolls  dismissed  the  bill,  and  on 
appeal  this  order  pf  dismissal  was  affirmed,  the  Lords  Justices 
dififering  in  opinion,  (a)  The  plaintifif  determined  to  appeal  to  the 
House  of  Lords,  and  it  being  probable  that  the  corporation  would 
take  his  property,  and  pull  down  the  buildings  upon  it  before  the 
appeal  could  be  heard,  he  applied  to  the  Lords  Justices  for  an 
interim  injunction  to  restrain  the  corporation  from  taking  any  steps 
under  their  Acts  to  acquire  his  property  until  the  appeal  could  be 
heard,  he  undertaking  to  prosecute  the  appeal  with  all  reasonable 
despatch. 

Mr,  Roltj  Mr.  Selwyn,  and  Mr.  Bag%hawe^  for  the  application.  — 
The  question  in  the  cause  is  one  of  importance  and  difficulty,  your 
Lordships  having  dijQTered  in  opinion,  and  if  the  defendants  are 
allowed  to  go  on  pending  the  appeal,  the  plaintiff,  should  he  ulti« 
mately  succeed,  will  have  sustained  irremediable  injury.  The  case, 
therefore,  is  clearly  a  proper  one  for  an  injunction,  if  the  Court  has 

(a)  Supra,  vol.  2,  p.  639. 

^  See  2  Dan.  Cb.  Fr.  (4th  Am.  ed.)  1469 ;  2  Joyce  Inj.  1044. 
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jorisdiction  to  grant  it.    The  objection  that  the  bill  is  out  of  Court 
is  purely  technical,  and  ought  not  to  stand  in  the  way ; 
Newby  V,  ffarrisan  (a)  offers  *  an  analogy  in  our  favour,  and    *  60 
Price  V.  Salusbury  (6)  is  directly  in  point. 

Sir  H.  M.  Cairns  and  Mr,  Swanstan^  for  the  corporation  of 
London. — The  application  is  against  all  principle.  The  Court  has 
dismissed  the  bill  and  the  suit  is  out  of  Court.  The  dismissal  is  a 
solemn  decision  that  the  plaintiff  has  no  equity,  yet  in  the  face  of 
this  he  asks  for  an  injunction  pending  an  appeal,  not  to  another 
branch  of  the  Court  pf  Chancery,  but  to  the  House  of  Lords. 
There  is  no  jurisdiction  to  make  such  an  order  in  a  dismissed  suit. 
The  case  has  no  analogy  to  that  of  staying  proceedings  under  a 
decree  pending  an  appeal ;  the  Court  having  made  a  decree  is 
doing  something  and  has  control  over  its  own  proceedings.  Here 
it  has  decided  that  it  ought  not  to  do  any  thing,  and  so  has  nega- 
tived its  having  jurisdiction.  As  to  authority,  there  is  none  in 
support  of  the  application.  Newby  v.  Harrison  was  a  case  of  an 
undertaking,  —  a  personal  contract,  which  gave  jurisdiction  ;  but 
where  there  is  no  such  contract,  how  could  the  Court  commit  a 
man  for  disobeying  an  order  made  in  a  non-existing  suit  ?  Price 
v.  Salusbury  was  evidently  a  case  of  "arrangement.  The  question 
of  jurisdiction  does  not  appear  to  have  been  argued. 

The  Attamey-Cfeneral  (Sir  R.  Palmer),  Mr.  Jesselj  and  Mr. 
Bristowe^  for  the  Metropolitan  Railway  Company.  —  The  Court, 
having  dismissed  the  bill,  is  now  asked  to  make  an  order  directly 
inconsistent  with  its  decree.    The  Court  cannot,  after  deciding  by 
decree  that  the  plaintiff  has  no  right  to  an  injunction,  grant 
him  one  on  *  interlocutory  application.     The  remarks  in    *61 
Walbum  V.  IngUby  (<?)  bear  on  this.     In   Oddie  v.    Wood- 
ford^ ((2)  an  order  somewhat  similar  in  effect  to  what  the  plamtiff 
is  now  seeking  was  made,  but  not  going  so  far  as  what  the  plaintiff 
now  asks,  and  it  was  made  at  the  hearing,  when  the  Court  had  still 
jurisdiction.    It  is  a  strange  notion  that,  when  the  Court  has  decided 
that  the  plaintiff  is  not  entitled  to  relief,  he  is  to  have  it  because 
he  is  going  to  appeal.    In  Simpson  v.  Westminster  Palace  Hotel 

(a)  3  De  G.,  F.  &  J.  287.  (c)  1  My.  A  K.  61,  84. 

(6;  11  W.  B.  1014.  (d)  8  My.  &  Cr.  626. 
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Company  (I860,  not  reported),  Lord  Campbell  refused  a  similar 
application.     Garcias  v.  Rieardo  (a)  is  also  against  the  plaintiff. 

Mr.  Selwyn^  in  reply.  —  The  Corporation  of  GHouee^ter  v. 
Wood  (i)  shows  that  an  order  may  be  made  after  a  bill  has  been 
dismissed.  It  will  be  said  that  a  case  where  there  is  a  fund  in 
Court  is  an  exception,  but  I  contend  that  it  shows  the  jurisdiction 
not  to  be  taken  away  by  the  dismissal  of  the  bill.  The  Court  has 
a  jurisdictioa  to  keep  matters  in  statu  quo  pending  litigation,  when 
there  is  a  £air  question  to  be  tried.  Viney  v.  Chaplin  (c)  meets 
the  objection,  that  the  order  asked  for  would  be  inconsistent  with 
the  order  of  dismissal. 

The  Lord  Justice  Enioht  Bruce. —  I  have  at  least  as  much 
inclination  as  I  ought  to  have  to  accede  to  the  plaintiff's  applica* 
tion,  but,  haying  regard  to  the  course  of  the  Court  and  to  the 

authorities,  especially  the  case  of  Oddie  y.  Woodford^  I 
*  62    think  that  *  we  should  be  going  too  far  if  we  were  to  make 

such  an  order  as  is  asked. 

The  Lord  Justice  Turner.  —  After  the  opinion  which  I 
expressed  at  the  hearing  in  favour  of  the  plaintiff's  case,  it  may 
be  supposed  that  I  have  every  disposition  to  grant  this  injunction, 
and  if  my  learned  brother  had  been  of  opinion  that  it  ought  to  be 
granted,  I  should  have  been  ready  to  defer  to  his  opinion.  I  con- 
fess, however,  that  on  looking  at  the  case  of  Oddie  v.  Woodford^ 
I  cannot  but  think,  that  by  reason  of  the  dismissal  of  the  bill,  the 
power  of  the  Court  is  gone.  I  think  that  the  plaintiff,  if  he 
intended  to  appeal  to  the  House  of  Lords^  ought  at  the  hearing  to 
have  asked  tbe  Court  so  to  frame  its  order  as  to  keep  alive  its 
jurisdiction  pending  the  appeal.  This  not  having  been  done,  we 
should  be  departing  from  what  I  understand  to  be  the  course  and 
practice  of  tiie  Court,  if  we  were  to  grant  the  plaintiff  the  injunc- 
tion he  asks. 

(a)  1  PbilL  4d8.  (c)  8  De  G.  &  J.  282. 

<&)  X  PfaiU.  498. 
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(LIMITED). 

1865.    June  15,  29.    Before  the  Lords  Justices. 

In  a  snit  bj  a  purchaser  for  specific  performance,  an  injunction  to  restrain  the 
vendor  from  reselling  the  property  was  dissolved,  it  not  being  clear  that  the 
plaintiff  would  be  able  to  establish  his  right  to  specific  performance,  and  it 
appearing  that  the  granting  the  injunction  would,  in  case  of  the  plaintiff  *8 
ultimately  failing,  be  more  injurious  to  the  defendant  than  the  refusal  of  it 
would  be  to  the  plaintiff  in  the  event  of  his  ultimately  succeeding.* 

This  was  a  motion  by  way  of  appeal  from  an  order  of  Yice- 
Chaneellor  Kindebslet  granting  an  injunction  to  restrain  the 
defendants  from  selling  certain  property,  an  alleged  contract  for 
the  sale  of  which  to  the  plaintiff  the  bill  sought  to  enforce. 

The  liquidators  of  the  London  Bank  of  Scotland,  Limited, 
which  was  in  course  of  voluntary  winding-up,  having  on  sale  some 
leasehold  property  belonging  to  the  company,  some  communica- 
tions took  place  between  Mr.  Collins,  one  of  the  liquidators,  and 
the  plaintiff,  with  reference  to  the  purchase ;  and  on  the  20th  of 
February,  1866,  a  written  offer  was  forwarded  by  Mr.  Collins  to 
the  plaintiff,  which  was  as  follows :  — 

^^  The  liquidators  of  the  London  Bank  of  Scotland,  Limited,  are 
wiUing  to  accept  the  sum  of  16,0002.  for  their  interest  in  the 
lease  of  the  premises  in  Lombard  Street,  now  in  the  occupation  of 
Messrs.  Baun  &  Son,  Messrs.  Hobson  Brothers,  and  others. 
*^  This  offer  to  remain  open  for  three  days  from  this  date.  - 
^^  The  particulars  can  be  obtamed  from  Messrs.  Debenham  & 
Tewson,  auctioneers,  Cheapside.'* 

The  plaintiff  called  at  the  office  of  Messrs.  Debenham  &  Tewson, 
and  was  shown  two  documents.    The  first  was  an  advertise- 
ment cut  out  of  a  newspaper,  giving  a  *  general  description    *  64 
of  the  property,  and  containing  the  following  statement :  — 

*^  The  property  is  held  by  lease  for  a  term  of  sixty  years  at  a 
low  ground-rent." 

^  See  Kerr  Inj.  536 ;  1  Joyce  Inj.  225 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1640 ; 
2  Dart  Y.  A  P.  (4th  Eng.  ed.)  1008,  1004. 
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The  second  document  was  a  written  paper  containing  particulars 
of  the  property,  which  was  as  follows :  — 

"  Particulars  of  the  property  in  Lombard  Street  belonging  to  the 
London  Bank  of  Scotland,  Limited. 

^^  No.  57  Lombard  Street,  held  for  a  term  expiring  Michaelmas, 
1878,  at  a  rent  of  220?. 

^^  No.  58  do.,  held  for  a  term  ending  Michaelmas,  1878,  at  a 
rent  of  220/. 

^^  No.  12  George  Yard,  held  for  a  term  ending  Michaelmas, 
1874,  at  the  rent  of  100/. 

^'  An  agreement  has  been  entered  into,  subject  to  the  approval 
of  the  Court  of  Chancery,  for  the  grant  of  a  new  lease  of  the 
whole  property  for  the  term  of  sixty  years  from  Midsummer,  1864, 
at  a  rent  of  540Z.  for  the  first  year,  and  1800/.  afterwards,  clear  of 
taxes.  Proceedings  are  in  progress  for  obtaining  the  Court's 
authority  to  carry  this  out. 

'^  The  lessees  will  be  bound  to  pull  down  the  present  buildings, 
and  erect  new  at  a  cost  of  at  least  5000/.  by  Midsummer,  1878." 

There  followed  lengthy  particulars  of  the  way  in  which  the 
property  was  then  sublet.^ 

The  plaintiff  determined  to  accept  the  offer,  and  on  the  22d  of 
February  wrote  and  signed  at  the  foot  of  the  written  offer  the 
following  memorandum :  — 

^^  I  accept  the  aboye  offer,  and  have  paid  the  sum  of  1000/.  as  a 
deposit  thereon." 

*  65  *  There  was  a  conflict  of  evidence  as  to  what  took  place 
when  the  plaintiff  called  at  Messrs.  Debenham  &  Tewson's, 
into  the  particulars  of  which  it  is  not  necessary  for  the  present 
purpose  to  enter.  The  case  made  by  the  plaintiff  was,  that  the  sec- 
ond document  was  shown  to  him  only  for  the  purpose  of  informing 
him  as  to  the  sublettings,  that  be  did  not  observe  the  parts  of  it 
which  are  set  out  above,  and  that  he  purchased  on  the  faith  of  the 
representation  in  the  printed  paper  that  a  lease  for  sixty  years  was 
sold ;  and  he  insisted  on  his  right  to  have  the  property  assigned  to 
him  for  a  term  of  sixty  years,  thus  throwing  upon  the  vendors  the 
burden  of  getting  the  new  lease  granted  to  them  before  completion. 
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The  vendors  insisted  on  the  other  hand  that  they  were  only  bound 
to  assign  their  actual  interest,  including  the  benefit  of  the  agree- 
ment for  the  fresh  lease.  The  parties  being  unable  to  come  to 
terms,  the  vendors  gave  notice  of  rescinding  the  contract,  and  pro- 
ceeded to  negotiate  for  a  sale  to  another  purchaser. 

The  plaintiff  on  the  23d  of  May  filed  his  bill  against  the  company 
and  the  liquidators,  praying  that  the  defendants  might  be  decreed 
specifically  to  perform  their  contract  by  granting,  or  procuring  to 
be  granted,  to  the  plaintiff  a  lease  of,  or  otherwise  vesting  or  pro- 
caring  to  be  vested  in  the  plaintiff,  the  said  property  for  a  term  of 
sixty  years  from  the  21st  ot  February,  1866,  at  a  rent  for  the  first 
year  of  540Z.,  and  for  every  subsequent  year  of  1300/.,  the  plain- 
tiff offering  to  perform  the  agreement  on  his  part;  that  the  de- 
fendants might  be  restrained  by  injunction  from  selling  and  from 
negotiating  for  the  sale  of,  and  from  otherwise  dealing  with  the 
said  property,  otherwise  than  by  selling  the  same  to,  or  by  duly  and 
effectively  vesting  the  same  in,  the  plaintiff,  and  for  damages  and 
further  relief. 

*  It  was  deposed  on  behalf  of  the  defendants  that  they  never  *  66 
intended  to  sell  a  lease  of  sixty  years,  that  their  agents  had 
no  authority  to  sell  it,  that  it  was  a  matter  of  great  importance  to 
ihem  to  obtain  ready  money  for  the  purposes  of  the  winding-up, 
that  they  had  therefore  determined  to  sell  their  interest  as  it  stood 
for  ready  money,  rather  than  wait  till  they  had  obtained  the  new 
lease,  and  then  sell  at  a  higher  price,  and  that  the  words  in  their 
offer,  ^*  their  interest  in  the  lease  of  the  premises,"  had  been  adopted 
designedly,  as  showing  beyond  dispute  that  they  only  sold  such 
interest  as  they  had  got. 

The  plaintiff  moved  for  an  injunction,  and  Vice-chancellor 
KiNDEBSLEY  granted  an  injunction  to  restrain  the  defendants  from 
selling  the  property. 

The  liquidators  appealed. 

Mr.  Baily  and  Mr.  John  Pear%on^  for  the  appellants.  —  The 
plaintiff  cannot  fall  back  on  the  original  contract  independently 
of  the  advertisement,  having  by  his  bill  repudiated  any  contract, 
except  with  the  advertisement  incorporated.  The  plaintiff  there- 
fore cannot  have  any  relief,  except  on  the  footing  of  such  a  con- 
tract as  he  alleges ;  and  he  cannot  have  relief  on  that  footing,  for 
the  advertisement  formed  no  part  of  the  contract,  and  even  if  it 
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did,  we  should  still  have  this  defence,  that  the  contract  was  made 
without  our  authority  by  an  agent  who  had  no  authority  to  sell  on 
such  terms.  The  parties  never  contracted  ad  idem.  Even  if  there 
were  a  good  and  clear  contract,  such  as  the  plaintiff  alleges,  an 
injunction  of  this  kind  would  not  be  granted.     Spiller  y. 

*  67    *  Spiller,  (a)  Turner  v.  Wright.  (J)     The  plaintiff's  right  to 

specific  performance  is,  taking  the  most  favourable  view  of 
his  case,  extremely  doubtful,  and  the  Court  will  not  continue  this 
injunction  in  a  case  where  it  is  most  important  to  the  defendants 
to  complete  arrangements  which  they  have  entered  into,  .by  which 
they  will  obtain  ready  money.  Croftoh  v.  Ormsby,  (c)  Coslake  v. 
Till,  (d)  M Bride  v.  Week%,  (e)  are  against  the  right  to  specific  per- 
formance in  a  case  like  the  present,  where  the  object  of  the  vendors 
was  a  speedy  sale. 

Mr.  Glasae  and  Mr.  Waller,  for  the  plaintiflF.  —  The  contract  to 
sell  the  interest  of  the  liquidators  in  the  premises,  being  accom- 
panied with  a  reference  to  the  auctioneers,  must  be  construed  as  a 
contract  to  sell  what  was  represented  by  the  auctioneers  as  being 
the  subject  of  sale.  The  Court  will  not  allow  the  plaintiff  to  be 
harassed  by  alienations  pnedente  lite.  The  balance  of  convenience 
is  decidedly  in  favour  of  the  injunction,  and  the  Court  will  inter- 
fere  to  keep  matters  in  statu  quo.  Cheat  Western  Railway  Company 
V.  Birmingham  and  (hford  Junction  Railway  Company.  (^)  No 
such  rule  exists  as  might  be  inferred  from  the  dictum  in  Spiller 
V.  Spiller,  which  cannot  have  been  expressed  as  broadly  as  it  is 
reported.  Echliff  v.  Baldwin,  (A)  Ourtis  v.  Marquis  of  Bucking- 
ham, (i) 

Mr.  Baily,  in  reply. 

♦  68       *  The  Lord  Justice  Knioht  Bruce.  —  This  controversy 

arises  upon  a  question  of  maintaining  or  not  maintaining  an 
interlocutory  injunction  granted  in  a  cause  which  has  not  yet  been 
heard.  The  suit  is  one  for  specific  performance  of  an  alleged  con- 
tract on  the  part  of  the  defendants  to  sell  to  the  plaintiff  by  private 

(a)  3  Sw.  556.  (e)  22  Beav.  533. 

(6)  4  Beav.  40.  {g)  2  PhiU.  697. 

(c)  2  Sch.  &  Lef.  588,  603.  (A)  16  Ves.  267. 

(d)  1  Ruaa.  876.  (t)   8  V.  &  B.  168. 
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contract  some  leasehold  property  in  London,  and  the  defendants, 
resisting  the  performance  of  the  contract  as  alleged  by  the  plaintiff, 
have  had  awarded  against  them,  as  I  have  said,  this  interlocutory 
injunction :  ^^  The  plaintiff  by  his  counsel  undertaking  to  use  all 
diligence  to  bring  this  cause  to  a  hearing,  let  an  injunction  be 
awarded  to  restrain  the  defendants  the  London  Bank  of  Scotland, 
Limited,  and  the  liquidators  of  the  said  bank  from  selling  the  lease- 
hold premises  Nos.  57  and  58  Lombard  Street,  and  No.  12  George 
Tard,  in  the  city  of  London,  in  the  bill  mentioned,  until  further 
order."  That  is  the  whole  of  the  injunction.  It  is  merely  a  re- 
straint upon  sale.  Now  what  the  defendants  say  is,  that  they  never 
entered  into  the  contract  alleged  by  the  plaintiff;  that  in  one  pos- 
sible view  of  the  case  some  agreement  was  entered  into,  but  not 
such  an  agreement  as  is  alleged  by  the  plaintiff,  which  is  one  liable 
to  be  attended  by  very  different  consequences.  The  parties  have 
entered  fully  into  evidence  upon  the  subject,  and  judging  as  well  as 
I  can  from  the  present  state  and  effect  of  tlie  evidence,  I  think  that 
the  plaintiff  is  more  likely  to  fail  than  to  succeed  in  his  claim  of 
forcing  upon  the  defendants  the  contract  which  he  alleges.  The 
probability  of  the  case  appears  to  me  to  be,  that  the  parties  will 
appear  ultimately  not  to  have  intended  to  contract  on  the  same 
terms ;  not,  to  use  Mr.  Baily*s  phrase,  to  have  agreed  ad 
idem ;  that  the  authorized  agent  of  the  defendants  *  meant  *  69 
one  thing,  or  was  authorized  only  to  mean  one  thing,  and  that 
the  plaintiff  desires  to  force  upon  them  another  thing  materially 
different^  Considering  the  rules  by  which  in  general  Courts  of 
Equity  are  guided  in  cases  of  specific  performance,  and  considering 
the  authorities  and  the  course  of  practice,  I  repeat  that,  judging  as 
well  as  I  can  from  the  probabilities  of  the  case,  the  defendants  are 
more  likely  to  succeed  than  the  plaintiff  is  in  this  contention.  But 
supposing  the  defendants  to  be  wrong  in  that  contention  and  the 
plaintiff  to  be  right,  the  utmost  inconvenience  that  can  be  sustained 
by  the  plaintiff  is  the  dealing  with  the  legal  estate  in  property  which, 
to  a  certain  extent  at  least,  is  the  property  of  the  defendants.  But, 
the  lis  pendens  being  registered,  no  possible  mischief  or  inconven- 
ience to  the  plaintiff  can  arise  from  that  circumstance,  beyond  the 
inconvenience  arising  from  a  dealing  with  the  mere  legal  estate, 

^  See  SpakT  v,  Benedict,  99  Mass.  463 ;  Kyle  o.  Eavanagh,  103  Mass.  356 ; 
1  Sagden  V.  &  P.  (4th  Am.  ed.)  248,  note  (/>) ;  Oriental  Inland  Steam  Co.  o. 
Briggfl,  4  De  G.,  F.  &  J.  191. 
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and  the  consequent  expense,  or  inconyenience,  or  both,  of  adding  a 
party  or  parties,  and  obtaining  a  decree  for  the  legal  estate,  a  con- 
troversy into  which  the  merits  cannot  enter,  because  the  state  of 
things  that  I  have  assumed  assumes  the  merits  to  be  with  the  plain- 
tiff, which  the  parties  who  come  in  bound  by  the  lis  pendens  cannot 
effectually  dispute.^  This  inconvenience  cannot  be  very  great,  and 
is  not  comparable  to  the  inconvenience  likely  to  be  sustained  by  the 
defendants  if  they  lose  the  opportunity  which  they  now  have  of  sell- 
ing the  property  and  obtaining  ready  money,  which  is  wanted  for 
the  purpose  of  their  office  or  trust.  Looking,  therefore,  at  what  I 
have  always  understood  to  be  the  usual  course  in  these  cases  o^ 
applications  for  interlocutory  InjunctionB  against  selling  pending  a 
suit  for  specific  performance,  looking  at  the  probabilities,  so  far  as 

we  can  at  present  judge  of  them,  of  success  on  one  side  and 
*  70   failure  on  the  other,  and  judging  to  the  utmost  *  extent  the 

inconvenience  reasonably  possible  to  arise  from  now  grant- 
ing an  injunction,  it  appears  to  me  that  both  upon  principle  and 
authority,  upon  convenience  and  the  course  of  practice,  the  injunc- 
tion ought,  I  say  so  with  the  greatest  deference  to  the  distinguished 
Judge  who  has  granted  it,  not  to  remain.  I  am,  therefore,  for  dis- 
solving the  injunction  without  prejudice  to  any  question. 

The  Lord  Justice  Turner.  —  I  also  am  of  opinion  that  this 
injunction  ought  to  be  dissolved.  I  do  not  feel  prepared  to  go  so 
far  as  Mr.  Baily^  founding  himself  on  the  authority  of  Spiller  v. 
Spiller^  (a)  has  carried  his  argument ;  namely,  that  the  general 
rule  of  the  Court  is,  where  there  is  a  contract  for  sale,  not  to 
interfere  with  the  vendor's  continuing  to  deal  with  his  property  as 
he  may  think  fit.  I  think  that  in  all  probability  if  we  had  before  us 
the  whole  of  what  Lord  Eldon  said  in  Spiller  v.  Spiller  j  we  should 
find  that  he  intended  the  dictum  given  in  the  report  to  apply  only 
to  cases  in  which  there  was  some  doubt  as  to  there  being  a  con- 
tract which  the  Court  would  enforce.  I  have  always  understood 
the  rule  of  the  Court  to  be,  that  if  there  is  a  clear  valid  contract 
for  sale,  the  Court  will  not  permit  the  vendor  afterwards  to  trans- 
fer the  legal  estate  to  a  third  person,  although  such  third  person 
would  be  affected  by  lis  pendens.  I  think  this  rule  well  founded 
in  principle,  for  the  property  is  in  equity  transferred  to  the  pur- 

(a)  3  Sw.  656. 

■  2  Sugden  Y.  &  F.  (Stli  Am.  ed.)  76S  ei  ssq.  and  notes. 
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chaser  by  the  contract,  the  yendor  then  becomes  a  trustee  for  him, ' 
and  cannot  be  permitted  to  deal  with  the  estate  so  as  to  inconven- 
ienoe  him.^  In  a  case,  therefore,  where  there  is  a  clear  undis- 
puted contract,  the  Court  would  in  my  opinion  interfere. 
*  But  in  the  present  case  it  is  open  to  serious  doubt  what  *  71 
the  result  of  the  suit  will  be,  and  that  being  so,  the  question 
whether  the  vendor  should  be  allowed  to  transfer  the  estate  to  a 
third  party  becomes  a  question  of  comparatiye  convenience  or  in- 
convenience, and  I  think  that  in  the  present  case  there  is  no  doubt 
on  which  side  the  balance  of  convenience  inclines.  On  the  one 
hand,  if  the  legal  estate  is  transferred,  it  may  become  necessary 
for  the  plaintiff  to  amend  his  bill  or  to  file  a  supplemental  bill, 
the  only  evil  of  which  is  that  extra  costs  will  be  occasioned.  It 
is  a  mere  question  of  costs,  which  can  be  set  right  at  the  hearing 
if  the  plaintiff  succeeds.  On  the  other  hand,  if  this  injunction  is 
maintained  and  the  defendants  are  thus  prevented  from  dealing 
with  the  estate,  the  consequence  may  be,  and  it  is  said  at  the  bar 
will  be,  that  the  liquidators  will  be  prevented  from  entering  into 
contracts  and  arrangements  from  which  great  benefit  would  arise 
to  the  creditors  of  the  company.  There  is  no  question  as  to  the 
balance  of  convenience  or  inconvenience  when  consequences  like 
these  are  weighed  against  a  mere  question  of  extra  costs.  I  am 
of  opinion,  therefore,  that  the  injunction  ought  to  be  dissolved. 


*  PHILLIPS  V.  JAMES.  *  72 

1S65.    May  8.    July  1.    Before  the  Lords  Justicss. 

By  nuurriage  articles  a  father  covenanted  to  conyey  an  estate  to  tnistees  for  the 
benefit  of  his  son  T.  J.  during  his  life,  with  remainder  "  for  the  use  and  bene- 
fit of  the  issue  of  the  said  T.  J.  by  the  said  M.  M.,  his  intended  wife,  their 
heirs  and  assigns,  for  ever.^^  The  husband  and  wife  both  died,  leaving  a  son 
and  two  daughters :  Heid^  hj  the  L.  J.  TumncR,  affirming  the  decision  of 
y.  C.  KiNDBRSixr,  that  the  settlement  ought  to  be  framed  so  as  to  give  an 
estate  tail  to  the  son,  with  remainder  to  the  daughters  as  tenants  in  common 
in  tail,  with  cross  remainders  between  them,  dUaeniiente  the  L.  J.  Enioht 
Bhucb,  who  was  of  opinion  that  the  three  children  were  entitled  to  the  inher- 
itance as  tenants  in  common  or  joint  tenants.* 

^  1  Sugden  Y.  &  P.  (8th  Am.  ed.)  175,  176,  and  notes. 
*  See  Ferxy  Tmsts,  §  361. 
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This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Kinders- 
LEY  on  the  construction  of  certain  marriage  articles. 

The  articles  were  entered  into  on  the  14th  of  March,  1825, 
between  James  James,  the  father  of  Thomas  James  the  intended 
husband,  and  John  Morris,  the  father  of  Martha  Morris  the  in- 
tended wife.    The  provisions  of  the  articles  were  as  follows :  — 

"First.  James  James,  in  consideration  of  the  said  intended 
marriage,  and  upon  the  conditions  hereinafter  mentioned,  hath 
covenanted  and  agreed  with  the  said  John  Morris  to  make  and 
execute  a  proper  conveyance  of  such  part  of  his  real  estate  called 
Owm  Crymych,  situate  in  the  parish  of  Llanfirnach,  in  the  county 
of  Pembroke,  as  is  now  in  his  own  occupation,  containing  sixty 
acres  or  thereabouts,  unto  trustees  to  be  then  appointed  for  the 
use  and  benefit  of  his  said  son  Thomas  James  during  his  natural 
life  ;  and  provided  the  said  Martha  Morris  his  intended  wife  shall 
survive  him,  for  the  use  and  benefit  of  the  said  Martha  Morris 
during  the  time  she  shall  remain  his  widow ;  and  from  and  after 
the  decease  of  the  said  Thomas  James  or  the  intermarriage  of  his 

said  intended  wife  Martha  Morris  for  the  use  and  benefit  of 
*  73   the  issue  of  the  said  Thomas  James  by  *  the  said  Martha 

Morris  his  intended  wife,  their  heirs  and  assigns  for  ever." 

This  was  made  conditional  on  Thomas  James  paying  to  his  father 
the  sum  of  150Z.  in  consideration  of  the  estate  so  to  be  made  over 
to  him,  and  an  annuity  of  21.  to  Margaret  James,  daughter  of 
James  James,  during  her  life.  And  James  James  on  the  above 
conditions  agreed  to  perform  his  part  of  the  agreement  under  the 
penalty  of  800Z.,  and  John  Morris  on  his  part  agreed  with  James 
James  to  pay  to  Thomas  James  on  the  solemnization  of  the  mar- 
riage the  sum  of  100/.  as  a  marriage  portion  with  his  daughter 
Martha  Morris.  It  was  also  agreed  that  nothing  in  the  articles 
should  debar  Martha  Morris  from  dower,  if  she  should  survive  her 
intended  husband.  It  was  also  agreed  that  in  case  of  the  death 
of  Martha  Morris  without  leaving  any  issue  alive  behind  her, 
Thomas  Jame?  should  repay  John  Morris  the  whole  of  such  prop- 
erty as  he  might  have  with  his  intended  wife  Martha  Morris. 

James  James  was  at  the  date  of  the  agreement  seised  in  fee  of 
Gwm  Crymych,  and  died  in  1828  without  having  made  any  settle- 
ment in  pursuance  of  the  articles.  Thomas  James,  however,  had 
paid  the  150!.,  and  had  been  let  into  possession  and  continued  in 
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possession  till  his  death,  which  took  place  on  the  Sd  of  Febmary, 

1864.  His  wife  died  in  his  lifetime.  Tliej  had  three  children,  all 
of  whom  surviyed  their  &ther ;  namely,  two  daughters,  who  with 
their  husbands  were  the  plaintiffs,  and  one  son,  the  defendant 
William  James.  All  three  had  children  living  at  the  death  of 
Thomas  James.  William  James  was  the  heir-aUaw  of  James 
James  and  Thomas  James,  and  the  legal  estate  was  Tested  in  him 
by  descent. 

The  plaintifis  filed  their  bill  to  establish  their  right  to  two-thirds 
of  the  estate  and  to  have  a  partition. 

*  Vice-Chancellor  Kindbrslby  on  the  18th    of  March,    *74 

1865,  made  a  decree  declaring  that  according  to  the  true 
construction  of  the  agreement  of  the  14th  of  March,  1825,  the 
defendant  Wm.  James  was  entitled  to  an  estate  tail  in  Cwm  Gry- 
mych,  with  remainder  to  his  two  sisters  as  tenants  in  common  in 
tail,  with  cross  remainders  between  them  in  tail,  and  directing  a 
settlement  to  be  made  according  to  that  declaration. 

The  plaintiffs  appealed,  praying  that  it  might  be  declared  that 
the  sisters  and  the  defendant  Wm.  James  were  entitled  to  the 
estate  in  equal  third  shares  as  tenants  in  common  in  fee. 

Mr.  Qla%»e  and  Mr.  Freeman^  for  the  plaintiffs  in  support  of 
the  appeal.  —  We  contend  that  the  three  children  take  as  tenants 
in  common  in  fee.  Taggart  y.  Taggart  (a)  lays  down  the  principle 
that  under  marriage  articles,  though  without  words  of  severance, 
the  issue  take  as  tenants  in  common.  This  is  clearly  an  executory 
agreement.  The  Yice-Ohancellor  decided  on  the  strength  of  a 
case  which  was  not  cited  in  argument :  Alpass  v.  WatkinSy  (() 
Morris  v.  Ward;  Qc)  but  there  the  trust  was  not  executory ;  the 
language  of  the  instrument  was  very  different,  and  there  was  a 
limitation  over.  His  Honor  also  relied  on  Sart  t.  Middle- 
hurst^  ((2)  which  does  not  touch  the  case,  for  there  the  word 
"issue"  only  occurred;  here  "issue,"  with  words  of  limitation 
superadded.  Moreover,  there  was  in  the  articles  in  that  case  an 
express  provision  for  younger  children,  which  left  no  doubt  as  to 
the  intention,  and  the  observations  of  Lord  Habdwickb  as 
to  the  form  of  the  settlement  were  mere  *  dictaj  the  only  *  75 
real  point  for  decision  being,  whether  the  only  child  took 

(a)  1  Sch.  &  Lef.  84,  88.  (e)  S  T.  R.  518. 

(6)  8  T.  E.  676.  ((Q  8  Atk.  871. 
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more  than  an  estate  for  life.  Dod  v.  Dod  (a)  was  also  relied  on ; 
but  in  that  case  there  were  no  superadded  words  of  limitation, 
and  there  was  a  limitation  over  in  default  of  issue,  which  went 
against  giving  estates  in  fee.  The  word  ^^  issue "  primd  facie 
means  the  same  as  ^'  heirs  of  the  body,''  but  it  will  readily  be 
construed  otherwise,  if  there  is  a  context  indicating  a  different 
intention.  Cavanagh  t.  Morlcmd.  (ft)  It  was  argued  below  that 
the  use  of  the  word  "  issue,"  in  the  latter  part  of  the  articles, 
explained  its  meaning  in  the  former  part,  but  this  is  unsound,  for 
the  word  may  have  different  meanings  in  different  parts  of  the 
same  will.  Carter  v.  BentalL  (<?)  Here  the  Court  will  construe 
it  as  meaning  children,  it  being  against  the  spirit  of  marriage 
articles  to  make  children  take  concurrently  with  their  parents. 
The  Yice-Chancellor  has  combined  Alpass  v.  Watkina,  relating  to 
a  trust  not  executory,  with  Sdrt  ▼.  Middlehurat^  which  related  to  an 
executory  trust,  and  thus  got  over  the  words  '^  heirs  and  assigns," 
and  has  given  the  settlement  an  effect  very  different  from  the  pre- 
sumably intended  effect  of  making  a  provision  for  all  the  children. 
The  cases  on  a  limitation  to  ^'  issue,"  with  superadded  words,  are 
collected  and  commented  on  in  Prior  on  Issue,  (d)  Doe  v.  CoU 
lis  (e)  there  cited  supports  our  view ;  "  issue  "  was  there  con- 
strued to  mean  '^  children,"  and  they  took  in  fee.  In  p.  195,  Mr. 
Prior  discusses  the  question,  which  has  not  been  decided  on 
marriage  articles,  but  on  wills  it  has  been  decided  that  a  limitation 
to  issue  and  their  heirs  and  assigns  makes  them  take  as  purchasers 

in  fee.     Orozier  v.   Crozier^  (jg)  Montgwnery  v.  Montgomr 
•  76    ery,  (A)  ♦  which  are  approved  by  Vice-Chancellor  Wood  in 

Kavanagh  v.  Morland,  (() 

Mr.  Watson^  for  some  of  the  grandchildren  of  Thomas  James. 
—  '^ Issue"  primd  facie  includes  all  descendants,  there  is  nothing 
here  to  restrict  it,  and  they  take,  in  fee.  Montgomery  v.  Montgom- 
ery  does  not  decide  that  issue  there  meant  children,  but  the  issue 
were  there  held  to  take  as  purchasers,  the  words  being  sufficient 
to  give  them  a  fee  as  purchasers.  Woodhouse  v.  Herrick.  (i) 
Doe  V.  Collis  is  the  only  case  cited  against  us,  and  it  is  no  authority 

(a)  1  Ambl.  274.  (e)  4  T.  R.  299. 

(b)  Kay,  16.  (g)  6  Dru.  &  War.  873. 
(e)  2  Beav.  551.  (h)  8  Jo.  &  Lat.  47. 
id)  Page  58.  (t)   1  Kay  &  J.  852. 
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on  the  point,  because  it  does  not  appear  that  there  were  any  issue 
except  children.  So  far  as  the  context  throws  any  light  on  the 
question,  it  favours  the  more  extended  construction  of  ^^  issue/' 
l^e  word  being  evidently  used  in  the  wider  sense  at  the  end  of  the 
wUl. 

\_Baldmn  v.  Rogers  (a)  was  also  referred  to.] 

Mr.  Pontifex^  for  otlier  of  the  grandchildren.  —  Roche  v. 
Roche  (i)  shows  that  '^  issue "  ought  to  receive  the  extended 
meaning. 

Mr.  Baily  and  Mr.  WUliamSy  for  the  son.  —  According  to  the 
terms  of  the  articles  the  parent  would  take  an  estate  tail,  but  the 
Court  modifies  marriage  articles  so  as  to  give  the  parent  an  estate 
for  life,  and  to  make  the  estate  under  the  stipulation  in  favour  of 
issue  go,  as  nearly  as  may  be,  in  the  same  way  as  a  limitation  to 
parent  in  tail  would  carry  it  if  not  barred.  This  is  the  prin- 
ciple on  which  the  Vice-Chancellor  has  proceeded.  ♦The  *7T 
cases  relied  on  by  the  other  side  are  all  cases  in  which  there 
were  words  of  division,  importing  a  tenancy  in  common,  which  is 
inconsistent  with  an  estate  tail.  Words  of  division  occurred  in 
Roche  V.  Roche,  Orozier  v.  Crazier,  and  Montgomery  v.  Montgomery. 
Parker  v.  Clarke  (e)  shows  that  the  mere  addition  of  words  of 
limitation  to  a  gift  to  issue  has  no  effect.  The  word  ^^  issue  "  is 
not  construed  ^^  children,"  unless  there  be  a  strong  context  leading 
to  it.  Roddy  v.  Fitzgerald,  (d)  Taggart  v.  Taggart,  («)  Hart  v. 
Middlehuretj  {g)  Frank  v.  Stovin.  (A) 

lAEUs  V.  Seward,  (%)  Roe  v.  Qrew,  (Jc)  were  also  referred  to.] 

Mr.  Glasee,  in  reply. — Words  of  division  and  superadded  words 
of  limitation  will  make  issue  take  as  purchasers  under  a  trust  not 
executory.  Words  of  limitation  alone  may  be  insufficient  for  that 
purpose  where  the  trust  is  not  executory,  but  they  are  sufficient  in 

(a)  3  De  G.,  M.  &  G.  649.  (g)  8  Atk.  371. 

(&)  3  Jo.  &  Lat  561.  (h)  3  East,  548. 

(c)  6  De  6.,  M.  &  G.  104, 109.  (t)   IJ.  &  H.  733. 

(d)  6  H.  L.  Ca«.  823,  872.  (*)  2  Wils,  322. 
le)  1  Sch.  &  Lef.  84. 
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marriage  articles  where  they  will  produce  a  construction  providing 
for  younger  children  who  primd  facie  are  intended  to  be  provided 
for  by  marriage  articles,  but  under  the  construction  of  the  Vice- 
Chancellor  take  nothing. 

Judgment  reserved. 

*  78  •      •  The  Lord  Justice  Turner,  after  stating  the  facts,  pro- 

ceeded as  follows :  — 

It  was  not  disputed  in  the  argument  before  us,  nor  as  I  conceive 
could  it  have  been  disputed,  that  this  is  a  case  of  executory  trust, 
and  the  rules  to  be  observed  in  carrying  into  effect  an  executory 
trust  contained  in  marriage  articles  are  well  and  compendiously 
laid  down  by  Lord  Redesdalb  in  Taggart  v.  Taggart.  (a)  He  there 
says,  speaking  of  such  articles,  ^^  There  are  numberless  cases  to 
establish  that  articles  are  not  to  be  construed  in  the  same  manner 
as  formal  dispositions.  In  case  of  a  formal  disposition* the  Court 
has  nothing  to  rectify  by,  but  in  case  of  articles  it  has  to  consider 
what  is  the  contract  which  the  parties  intended  to  enter  into,  and 
where  the  words  are  short  or  defective  to  presume  what  was  the 
probable  intent.  There  is  a  case,  though  I  cannot  find  it,  which 
treats  articles  as  short  notes  to  be  afterwards  drawn  out  at  length 
according  to  the  usual  course  of  settlements,  and  if  the  words  made 
use  of  in  this  case  were  laid  before  any  professional  man  as  instruc- 
tions, there  can  be  no  doubt  what  settlement  he  would  make." 
The  reporter,  in  a  note  to  this  passage,  refers,  in  support  of  Lord 
Redesdale's  observations  as  to  the  cases,  to  a  dictum  of  Lord 
Hardwicke's  in  Marchione9%  of  Blandford  v.  Duchess  of  Marl- 
borough^ (i)  that  articles  are  considered  in  this  Court  as  minutes 
only,  and  a  dictum  of  Lord  Eldon's  in  Randall  v.  Willis^  (c)  that, 
an  article  is  only  the  head  or  minute  of  an  agreement  not  to  be 
followed  literally.  These  observations  of  Lord  Redesdale's  fur- 
nish, as  it  seems  to  me,  some  guide  for  determining  this  case. 

*  79       *  Upon  the  argument  before  us  it  was  first  contended,  on 

the  part  of  the  children  of  the  son  and  daughters,  that  the 
settlement  being  to  be  made  for  the  use  and  benefit  of  the  issue 
ought  to  be  so  framed  as  to  let  them  in  independently  of  and  con- 

(a)  1  Sch.  &  Lef.  87.  (5)  2  Atk.  545.  (c)  5  Yes.  Jun.  275. 
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currently  with  their  parents,  but  on  this  point  I  feel  no  difficulty. 
I  agree,  indeed,  that  ^^  issue  "  being  the  word  used  in  the  agree- 
ment, and  there  being  no  context  to  control  the  general  and  ordi- 
nary meaning  of  that  word,  it  must  be  taken  that  it  was  intended 
that  the  settlement  should  be  so  framed  as  that  all  the  issue  might 
take  under  it,  and  I  think  so  the  more,  as  the  last  clause  of  the 
agreement  seems  to  me  to  show  that  it  was  not  contemplated  that 
the  settlement  would  come  to  an  end  so  long  as  there  was  subsist- 
ing any  issue  of  the  marriage  ;  but  I  do  not  think  it  follows,  that 
because  all  the  issue  were  intended  to  be  included  in  the  settle- 
ment, they  were  intended  to  take  independently  of  and  concur- 
rently with  their  parents.  It  is  scarcely  possible  to  suppose  that 
this  could  have  been  intended,  and  I  am  satisfied  that  no  profes- 
sional man,  taking  these  articles  as  instructions,  would  have  made 
the  settlement  in  such  a  form.  I  tliink,  therefore,  that  this  argu- 
ment on  the  part  of  the  children  of  the  son  and  daughters  cannot 
be  maintained. 

The  real«question  in  this  case  seems  to  me  to  be,  whether,  as  the 
plaintiffs  contend,  the  son  and  daughters  were  intended  to  take  as 
tenants  in  common  in  fee  or  in  tail,  or  whether,  as  the  defendant 
William  James  contends,  they  were  intended  to  take  estates  tail  in 
the  order  of  succession  prescribed  by  this  decree.  How  this  ques- 
tion would  have  stood,  if  there  had  been  no  authority  bearing  upon 
it,  it  is  not  necessary  to  consider.  In  cases  of  articles  for  a  settle- 
ment upon  marriage  using  the  word  '^  issue  "  as  it  is  used  in  these 
articles,  it  might,  perhaps,  have  been  held  that  the  settle- 
ment should  be  *  so  framed  as  that  the  children  should  take  *  80 
as  tenants  in  common  in  tail,  with  cross  remainders  between 
them  in  tail ;  but  I  think  the  authorities  (I  refer  more  especially 
to  the  case  ofDod  v.  Dod  (a))  are  opposed  to  this  view,  proceeding, 
as  I  understand  them,  upon  the  ground  that  the  more  common  and 
ordinary  form  of  settlement  is  to  give  estates  tail  to  the  sons,  with 
remainders  in  tail  to  the  daughters.  It  was  argued,  however,  for 
the  appellants,  that  this  case  is  distinguishable  from  the  decided 
cases  upon  the  ground  that  in  this  case  the  settlement  to  be  made 
was  to  be  for  the  use  and  benefit  of  the  issue,  their  heirs  and 
assigns ;  but  in  the  decided  cases  the  words  *^  to  the  use  of  the 
issue  "  were  taken  to  show  that  the  intention  was  to  give  estates 

(a)  1  Ambl.  274. 
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toil  to  the  children,  but  the  Court  held  that  they  were  to  take  those 
estates  in  the  order  and  course  commonly  adopted  in  settlements, 
and  not  as  tenants  in  common.  Here,  it  being  intended  that  all 
the  issue  should  take  under  the  settlement,  and  the  superadded 
words,  ^'  their  heirs  and  assigns  for  ever,"  not  being,  as  I  think, 
having  regard  to  the  authorities,  sufficient  to  displace  that  inten- 
tion, there  is,  as  it  seems  to  me,  no  less  evidence  of  intention  that 
the  children  should  take  estates  tail  than  there  was  in  the  cases 
referred  to ;  and  the  Court  having  held  in  those  cases  that  the 
estates  tail  to  be  taken  by  the  children  were  to  be  taken  by  them 
in  the  order  and  course  usually  adopted  in  settlements,  I  do  not 
see  how  we  could  hold  otherwise  in  tiiis  case,  without  introducing 
great  confusion  and  uncertainty  into  the  law  upon  this  subject, 
which  I  am  by  no  means  disposed  to  do. 
Trying  this  case  by  the  test  of  what  settlement  a  professional 

man  would  have  made  if  these  articles  had  been  laid  before 
*  81    him  as  instructions,  I  think  that  whatever  *  he  might  have 

done  before  the  cases  to  which  I  have  referred  were  de- 
cided, he  would  have  felt  bound  to  follow  the  decisions  in  those 
cases,  and  would  therefore  have  adopted  the  form  of  settlement 
which  the  Yice-Chancellor  has  considered  to  be  right*  Indeed,  in 
the  case  of  articles  entered  into  upon  marriage  by  a  large  landed 
proprietor  for  the  settlement  of  his  estates  in  favour  of  the  issue 
of  the  marriage,  it  could  not,  I  think,  be  supposed  that  he  could 
intend  the  estates  to  be  split  into  as  many  shares  as  there  might 
happen  to  be  children  of  the  marriage,  and  it  would  be  of  danger- 
ous consequence  that  a  different  effect  should  be  given  to  the  same 
words  according  to  the  extent  of  the  property  affected  by  the  arti- 
cles. Upon  these  grounds,  my  opinion  in  this  case  agrees  with  the 
Yice-Chancellor's,  and  this  appeal  must,  therefore,  be  dismissed, 
but  I  think  it  should  be  dismissed  without  costs. 

The  Lord  Justice  EInight  Bruce.  —  My  learned  brother  being 
of  opinion  that  this  appeal  should  be  dismissed  without  costs,  our 
order  upon  it  must  of  course  be  so.  My  view  of  the  construction 
of  the  agreement  of  the  14th  of  March,  1845,  on  which  the  suit 
proceeds,  is  therefore  immaterial.  I  may  as  well,  however,  state 
it,  and  it  is,  that  under  the  agreement,  according  to  its  correct 
interpretation,  the  three  children  of  the  marriage  of  Thomas  James, 
in  contemplation  of  which  the  agreement  was  made,  became,  in  the 
[62] 


BETTS  V.  NEHJSON.  *  81 

year  1864,  on  his  death,  entitled  in  possession  as  joint  tenants,  or 
equally  as  tenants  in  common,  to  the  inheritance  of  the  lands  com- 
prised in  it.  Accordingly,  I  differ  very  respectfully  from  the  two 
other  Judges  before  whom  this  case  has  come,  but  as  I  haye  said, 
the  difference  is  rendered  by  circumstances  unimportant. 
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1866.    July?,  8. 

The  plaintiff  was  patentee  of  a  substance  for  making  capsules  to  coyer  the  mouths 
of  bottles  so  as  to  render  them  air-tight.  A  brewer  in  Scotland,  to  which 
country  the  patent  did  not  extend,  sent  to  an  English  port  for  shipment  to 
his  foreign  customers  bottles  of  beer  coyered  with  similar  capsules  made 
abroad.  Heldy  that  since  the  capsules,  during  the  time  of  the  bottles  being 
in  England,  were  answering  the  purpose  for  which  thej  were  intended,  of 
preserying  the  liquor,  there  was  a  user  of  the  inyention  in  England  which 
ought  to  be  restrained  hy  injunction.^ 

This  was  an  appeal  by  the  defendants  from  an  order  of  Vice- 
Chancellor  Wood  granting  an  injunction. 

The  plaintiff  was  the  patentee  of  a  material  for  making  metallic 
capsules  for  covering  the  mouths  of  bottles.  The  patent  did  not 
extend  to  Scotland. 

The  defendants  Neilson  and  Marshall  were  salaried  managers  of 
the  business  of  Messrs.  J.  &  B.  Tennent,  who  carry  on  a  large 
business  as  brewers  at  Olasgow.  The  defendant  W.  M.  Tennent 
was  the  Liverpool  agent,  and  the  defendant  D.  H.  Young  the  Lon- 
don agent  of  that  firm. 

The  case  made  by  the  bill  was,  that  Messrs.  J.  &  B.  Tennent 
were  in  the  habit  of  covering  bottles  of  beer  with  capsules  of  the 
same  construction  and  of  the  same  material  as  those  manufactured 
by  the  plaintiff  under  his  patent,  such  capsules  being  procured  from 
foreign  manufacturers,  and  that  they  sent  the  ]30ttles  so  covered  to 
Tennent  in  Liverpool,  and  to  Young  in  London,  for  sale  and  ex- 
port, and  that  Tennent  and  Young  had  sold  in  this  country  large 
quantities  of  bottles  of  beer  so  covered.    The  plaintiff  had  been 

1  See  Betts  v.  Neilson,  L.  R.  3  Ch.  Ap.  429 ;  Betts  v.  Menzies,  10  H.  L. 
117;  KezT  Inj.  432;  1  Jojce  Inj.  256,  257. 
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successful  in  yarious  proceedings  at  law  and  in  equity  against 
infringers  of  his  patent,  and  relied  on  those  proceedings  as  estab- 
lishing its  validitj. 

The  defendants  did  not  dispute  the  fact  that  Messrs.  J.  & 

*  83    B.  Tennent  were  in  the  habit  of  sending  bottles  of  *beer  cov- 

ered with  these  capsules  to  Tennent  and  to  Young,  but  they 
all  deposed  that  Tennent  and  Young  did  not  keep  such  bottles  for 
sale,  and  had  never  sold  anj  for  consumption  in  England.  It 
appeared  that  the  course  of  dealing  was  this  :  the  agents  obtained 
orders  for  the  supply  of  bottled  beer  to  foreign  and  colonial  cus- 
tomers. These  orders  were  transmitted  to  Olasgow,  and  were  then 
executed  by  J.  &  R.  Tennent  &  Co.,  who  sometimes  sent  the  beer 
directly  to  the  foreign  or  colonial  port,  and  sometimes  sent  it  to 
London  or  Liverpool  to  be  transhipped  to  such  port.  The  convey- 
ance to  the  English  port  of  transhipment  was  always  at  the  expense 
of  Tennent  &  Co.,  except  when  they  sent  goods  to  their  agents 
abroad  for  sale  on  their  own  account. 

The  Vice-chancellor  considered  that  the  course  of  proceeding 
adopted  by  the  defendants  was  an  infringement  of  the  plaintiff's 
patent.  His  Honor  was  of  opinion,  that  as  the  bottles  while  at 
London  or  Liverpool  remained  covered  with  the  capsules,  which 
were  necessary  in  order  to  prevent  the  beer  from  being  spoiled, 
the  patent  was  being  used  in  England  while  they  remained  at  the 
ports,  the  case  being  distinguishable  from  that  of  a  machine  packed 
up,  and  remaining  at  the  port  for  transhipment,  which  could  not 
be  said  to  be  in  use  while  it  was  packed  up ;  whereas  here  the 
capsules,  being  upon  the  bottles  of  beer,  were  in  use,  being  employed 
for  the  very  purpose  for  which  they  were  made,  namely,  the  pres- 
ervation of  the  liquid  contained  in  the  bottles.  His  Honor  ac- 
cordingly granted  an  injunction  to  restrain  the  defendants,  from 
disposing  of  or  using  in  England  any  capsules  made  of  the  material 
protected  by  the  plaintiff's  patent. 

Mr,  Rolt  and  Mr,  Wtckens^  for  the  appellants.  —  There  is 

*  84    certainly  no  vending  of  the  patented  article  *  in  England  by 

the  defendants,  and  it  cannot  in  any  reasonable  sense  be  said 
that  there  is  a  user.  The  capsules  are  put  on  at  Glasgow,  where 
there  is  a  right  to  use  them,  and  the  bottles  are  merely  sent  through 
England  for  the  convenience  of  transshipment.  It  does  not  appear 
satisfactorily  in  the  evidence  that  the  capsules  are  useful  at  alL 
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They  would  seem  to  be  merely  ornamental.  But  whether  that  be 
80  or  not,  transmitting  them  through  England  is  not  using  the 
patent  there.  The  Vice-Chancellor  relied  on  Caldwell  v.  Vanvlis- 
sengeuy  (a)  but  in  that  case  the  patented  article  was  actively  used, 
whereas,  in  the  present  case,  nothing  is  done  in  England ;  the  cap- 
sules are  merely  let  alone. 

Mr.  Willeock  and  Mr.  T.  H,  Terrell^  for  the  plaintiffs,  in  support 
of  the  injunction.  —  The  patent  gives  the  patentee  the  exclusive 
right  of  '^  making,  using,  exercising,  and  vending  "  the  patented 
invention  in  England.  What  the  defendants  do  hits  every  word 
except  the  first.  The  invention  is  used  and  exercised  in  England. 
The  use  of  a  capsule  begins  as  soon  as  it  is  put  on  a  bottle  with 
liquid  in  it,  and  there  is  a  continuous  user  until  it  is  taken  off,  for 
the  capsule  during  the  whole  time  is  doing  its  duty  of  preserving 
the  liquor,  by  keeping  the  bottle  air-tight.  If  I  keep  a  bottle  of 
lavender  water  on  the  cliimney-piece,  surely  the  stopper  must  be 
considered  to  be  continuously  in  use,  though  it  may  not  be  touched 
for  days  together.  Caldwell  v.  Vanvlissengen  governs  the  case, 
for  if  there  be  user,  it  matters  not  what  kind  of  user  there  is. 
There  is  also  a  vending  here,  for  it  is  shown  that  the  agents  in 
England  obtain  orders,  and  it  makes  no  difference  that  they  are 
foreign  orders. 

*  Mr.  Wickensj  in  teply. — The  argument  on  the  other  *  85 
side  as  to  vending  would  go  to  show,  that  if  a  Belgian  man- 
ufacturer sold  to  an  Austrian  customer  through  an  English  agent 
there  would  be  an  infringement,  though  the  goods  never  came 
near  England.  As  to  the  user,  the  beer  is  transshipped  here,  not 
landed ;  and  if  the  argument  of  the  plaintiff  is  sound,  we  shall 
come  to  this,  that  if  a  ship  with  these  bottles  on  board  put  into 
an  English  port  by  stress  of  weather,  there  would  be  an  infringe- 
ment. 

The  Lord  Justice  Knight  Bruce.  —  It  seems  to  me  that  we 
cannot  in  the  face  of  the  facts  that  are  before  us  do  otherwise  than 
assume  the  validity  of  these  letters-patent.  I  am  not  prepared  to 
say  that  if  these  capsules  were  merely  ornamental,  as  has  been 

(a)  9  Hare,  416. 
VOL.  in.  6  [  65  ] 
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suggested,  that  would  of  necessity  invalidate  the  letters-patent ; 
but  I  am  of  opinion  that  upon  the  materials  before  us  we  must, 
for  the  present  purpose,  take  it  for  granted  that  whether  thej  are 
ornamental  or  not,  they  are  useful.  Considering  what  has  taken 
place  before,  the  only  question,  as  it  seems  to  me,  material  for  us 

* 

at  present  to  decide  is,  whether  there  has  been  user  or  use  of  the 
invention  within  England,  seeing  that  the  protection  of  .the  letters- 
patent  does  not  extend  to  Scotland.  It  appears  to  me  that  the 
capsules  made  according  to  this  invention  do,  though  they  come 
from  Scotland,  rest  for  some  time  within  England,  and  that  such 
benefit  as  is  derived  from  the  invention  is  enjoyed  by  the  owner  of 
the  liquid  contained  in  the  bottles  in  this  country  during  the  time 
that  they  are  here,  although  they  are  on  their  way  to  foreign  parts, 
and  although  the  enjoyment  is  not  had  in  such  a  manner  as  to 
give  immediate  and  practical  benefit  from  the  invention  in  this 

country.  It  appears  to  me  that  there  is  a  benefit  derived  in 
*  86    this  country  from  *  the  invention.     I  confess  I  do  not  come 

to  that  conclusion  very  willingly.  I  have  wavered  during 
the  progress  of  the  argument,  and,  but  for  recent  legislation  (I 
allude  to  Sir  H.  Caibns's  Act,  21  &  22  Vict.  c.  27,  and  Mr.  Rolfs 
Act,  26  &  26  Vict.  c.  42),  I  should  have  thought  that  the  better 
course  would  have  been  to  refrain  from  granting  an  injunction  at 
this  stage,  and  to  leave  the  matter  to  be  decided  in  an  action.  At 
least  one  of  the  Acts  of  Parliament  to  which  I  have  just  referred 
seems  to  me  to  interfere  with  the  propriety  of  such  a  course  ;  and 
notwithstanding  an  inclination  or  almost  inclination  that  I  have  to 
discharge  this  injunction,  I  cannot  see  my  way  with  propriety  to  do 
it.  But  I  think  that  there  should  be  an  undertaking  on  the  part 
of  the  plaintiff  to  abide  by  any  order  respecting  damages  that  may 
be  made,  in  case  the  Court  shall  at  the  hearing  discharge  or  vary 
this  order,  or  alter  or  dissolve  the  injunction,  and  I  think  there 
should  be  an  undertaking  to  use  due  diligence  in  conducting  the 
cause  to  a  hearing. 

The  Lord  Justice  Turner.  —  My  opinion  is  the  same.  I  give 
no  opinion  upon  the  question  of  vending,  as  I  think  that  the  case 
may  be  disposed  of  upon  the  question  of  user.  That  question 
must,  as  I  think,  depend  upon  the  purposes  for  which  the  patented 
article  is  used.  The  patented  article  here  in  question  is  undoubt- 
edly used  for  the  purpose  of  keeping  the  liquid  contained  in  the 
[66] 


BETT8  V.  NEILSON.  *  86 

bottles  from  damage  or  deterioration.  Then  what  are  the  facts  of 
the  case  ?  That  liquid  comes  into  this  country  in  bottles  having 
upon  them  the  patented  article,  or  an  article  operating  in  precisely 
the  same  way,  and  so  closely  resembling  the  patented  article,  that 
the  use  of  it  in  England  would  be  an  infringement  of  the  patent. 
I  cannot  say  that  the  retaining  upon  the  bottles  when  they 
are  in  this  country  the  *  article  so  applied  to  them  abroad  *  87 
does  not  constitute  a  use  of  the  article  in  England.  The 
case  of  Caldwell  v.  Vanvlissengen  may  be  in  some  respects  distin- 
guishable from  the  present,  but  I  think  that  it  disposes  of  the 
present  question.  I  give  no  weight  whatever  to  the  opinion  which 
I  formed  in  that  case ;  but  I  have  a  distinct  recollection  of  that 
case  having  been  brought  on  appeal  before  Lord  Tburo  and 
decided  by  him.  It  was,  I  believe,  a  perfectly  new  case,  one  of 
very  considerable  difficulty,  and  one  in  which  I  should  have  had 
very  little  confidence  in  my  own  opinion.  Now  the  distinction 
attempted  to  be  drawn  between  that  case  and  the  present  is  this, 
that  in  that  case  there  was  an  active  use  of  the  patented  article, 
and  here  it  is  said,  and  I  have  no  doubt  truly  said,  that  the  use  of 
the  patented  article  is  passive  and  not  active.  But  it  does  not 
appear  to  me  that  the  question  whether  the  user  is  active  or  pas- 
sive can  have  any  bearing  on  the  question  whether  the  patented 
article  is  used  or  not.  On  these  grounds,  therefore,  I  think  that 
this  injunction  was  properly  granted,  and  must  be  maintained.  I 
quite  agree  with  my  learned  brother  that  there  should  be  an  under- 
taking to  be  answerable  in  damages,  and  an  undertaking  to  speed 
the  cause. 
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*  88  *  RUMMENS  v.  ROBINS. 

1865.    July  10, 11.    Before  the  Lords  Justices. 

The  defendants,  by  letter,  offered  to  sell  a  piece  or  land  to  the  plaintiff  at  a 
certain  price.  The  letter  concluded,  **  There  will  be  the  usual  clauses  in  a 
contract  and  some  limitations  as  to  the  length  of  the  title  to  be  shown,  and 
other  minor  details."  Held,  that  this  offer,  with  the  acceptance  of  it  in  writ- 
ing, did  not  constitute  a  contract  which  the  Court  coukl  enforce,  owing  to 
the  uncertainty  as  to  the  clauses  to  be  inserted,  and  as  to  the  length  of  title 
to  be  shown. ^ 

This  was  an  appeal  by  the  defendants  from  an  order  of  Vice- 
Cliancellor  Stuart  overruling  their  demurrer  to  a  purchaser's  bill 
for  specific  performance.  The  short  substance  of  the  statements 
of  tlie  bill  was  as  follows :  — 

The  plaintiff  in  1864  employed  Mr.  Marsh,  an  estate  agent,  to 
negotiate  for  the  purchase  of  a  piece  of  land  at  Hammersmith,  of 
which  the  defendants  were  the  owners.  After  stating  some  previ- 
ous negotiations,  the  bill  proceeded  as  follows :  — 

"  10.  On  the  28th  of  June,  1864,  an  interview  took  place  be- 
tween the  said  Davies  (a  clerk  of  Mr.  Marsh),  acting  as  plaintiff's 
agent,  and  one  of  the  defendants  on  tlie  subject  of  the  pending 
negotiation,  and  a  verbal  contract  was  entered  into  for  the  pur- 
chase by  the  plaintiff  from  the  defendants  of  the  said  piece  of  laud 
upon  the  terms  in  the  next  stated  letter  set  forth,  and  it  was  then 
mutually  agreed  that  such  letter  should  be  written  by  Messrs. 
Warry,  Robins,  &  Burges,  on  behalf  of  the  vendors,  the  defend- 
ants, for  the  express  purpose  of  reducing  into  writing  the  terms 
verbally  agreed  on  at  such  interview." 

"  11.  In  accordance  with  such  verbal  agreement  the  following 
letter  was  accordingly  written  :  — 

'  See  Potts  v.  Whitehead,  6  0.  £.  Green  (N.  J.),  55 ;  Chinnock  v.  Marchioness 
of  Ely,  6  N.  R.  1,  reversing  V.  C.  Wood,  2  H.  &  M.  220;  1  Sugden  V.  &  P. 
(8th  Am.  ed.)  132  and  note  (d).  133;  1  Dart  V.  &  P.  (4th  Eng.  ed.)  211. 
That  this  defence  may  be  raised  by  demurrer,  see  Wood  r.  Midgley,  5  De  6., 
M.  &  G.  40,  and  note  (2). 
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• 

"  70,  Lincoln's  Inn  Fields,  London,  W.  C, 

"  29tli  June,  1864. 

"Dear  Sir,  —  Hammersmith  Land,  —  In  reference  to  our  last 
interview  with  Mr.  Davies,  we  now  write  to  say  that  we  shall 
be  ready  to  enter  into  a  contract  to  sell  the  *  piece  of  land  *  89 
containing  ahout  2a.  Ir.  6p.,  on  the  following  terms :  price 
2600/.,  1000/.  to  be  paid  on  29th  September  next,  and  the  balance 
to  remain  charged  on  the  land  for  three  years  at  5/.  per  cent.  The 
Tendors  will  convey  all  such  rights  to  the  ditch  on  the  south  side 
as  they  possess,  and  it  is  believed  their  title  to  it  is  good.  The 
vendors  will  require  to  be  satisfied  that  the  land  is  not  depreciated 
during  the  three  years  the  money  remains,  and  the  buildings  to  be 
erected  on  it  must  not  tend  to  lessen  the  value  of  the  opposite 
property  belonging  to  the  vendors.  The  purchaser  will  have  to 
bear  a  share  of  making  up  the  road  a  sewer  to  tlie  Dartmouth 
Road ;  and  we  believe  the  owner  of  the  cottages  in  the  rear  is 
ready  to  enter  into  an  arrangement  to  permit  access  to  the  south 
side  of  the  piece  of  land,  by  means  of  the  road  in  front  of  his 
cottages. 

"  There  will  be  the  usual  clauses  in  a  contract,  and  some  limita- 
tions as  to  the  length  of  title  to  be  shown,  and  other  minor  details. 
Shall  we  send  you  draft  contract  ? 

"  Yours  truly, 

"  Wabby,  Robins,  &  Bubges. 
«  H.  E.  Marsh,  Esq." 

"  12.  The  said  last-mentioned  letter  containing  the  terms  which 
had  been  previously  agreed  on  as  aforesaid,  the  said  Mr.  Marsh, 
through  his  clerk,  the  said  Mr.  Davies,  requested,  on  behalf  of  the 
plaintiff,  that  the  di-aft  contract  should  be  forwarded,  as  appears  by 
the  following  letter :  — 

"  Charlotte  Row,  Mansion  House, 

"June  30th,  1864. 

"  Dear  Sirs,  —  Have  the  goodness  to  send  me  contract 

^  for  the  land  in  the  Dartmouth  Road ;  the  name  you  can  for    *  90 

the  present  leave  in  blank. 

"  Yours  truly, 

*'  H.  E.  Mabsh, 

"  per  F.  Davies. 
"  Messrs.  Warry,  Robins,  &  Burges." 
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The  draft  contract  was  accordingly  sent  on  the  16th  of  July  to 
Mr.  Marsh. 

The  bill  set  forth  this  drafl  contract  at  length,  but  it  is  unneces- 
sary to  state  it  in  detail.  It  contained  various  stipulations  of  a 
very  special  nature,  some  of  which  related  to  matters  not  specifi- 
cally referred  to  in  the  letter  of  the  29th  of  June.  It  was  imme- 
diately forwarded  to  the  plaintiflF's  solicitor. 

"  16.  In  consequence  of  the  long  vacation  intervening,  and  the 
absence  of  the  plaintiff  and  his  solicitor  from  town,  some  uninten- 
tional delay  arose  in  the  final  settlement  of  the  said  contract,  and 
in  the  mean  while,  on  the  21st  of  September,  1864,  before  the  plain- 
tiff or  his  solicitor  had  returned  to  town,  the  said  Marsh  received 
from  the  defendants'  solicitors  the  following  letter :  — 

"  Dear  Sir,  —  Hammersmith  Land,  —  We  wrote  to  you  hereon 
on  the  16th  July  last,  since  which  we  have  heard  nothing  on  the 
subject.  We  presume  you  consider  the  matter  as  at  an  end,  but  to 
prevent  mistakes,  we  write  to  say  that  we  shall  treat  it  as  entirely 
off.     Please  return  our  papers. 

"  Yours  truly, 

"  Warby,  Robins,  &  Surges." 

The  plaintiff  insisted  on  having  the  sale  completed,  and 
*  91  offered  to  return  the  draft  contract  approved  if  the  *  defend- 
ants would  agree  to  complete  on  that  footing ;  but  the  defend- 
ants adhering  to  their  determination,  the  present  bill  was  filed, 
praying  that  the  defendants  might  be  decreed  specifically  to  per- 
form the  contract  for  the  sale  of  the  land  upon  the  terms  contained 
in  the  letter  of  the  29th  of  June,  1864,.  and  to  pay  the  costs  of  the 
suit.  The  defendants  demurred,  and  the  demurrer  having  been 
overruled  by  Vice-Chancellor  Stuart,  they  appealed  from  his  deci- 
sion. 

Mr.  Southgate  and  Mr.  Bush^  for  the  appellants.  —  There  never 
was  any  agreement  at  all  in  this  case ;  nothing  but  negotiation. 
JSuddlestone  v.  Briscoe,  (a)  Skelton  v.  Cole,  (6)  Ridgway  v.  TFAar- 
ton,  (c)    There  was  only  a  proposal  to  enter  into  an  agreement. 

(a)  11  Yes.  5SS,  591.      *         (c)  6  H.  L.  Cas.  23S,  268,  268,  288,  304. 
(6)  1  De  6.  &  J.  587,  595. 
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Ohinnock  v.  Marchioness  of  Ely.  (a)  Supposing  that  the  offer  in 
the  letter  of  the  29th  of  June  had  been  accepted,  there  would  have 
been  no  contract  certain  enough  to  be  enforced,  since  various  essen- 
tial terms  were  left  to  be  settled  by  future  arrangement.  Honey- 
man  V.  Marryaty  (6)  Wood  v.  Midgley.  (c)  But  there  was,  in  fact, 
no  acceptance  of  it  till  the  26th  of  September,  and  before  that  time 
it  had  been  withdrawn,  as  the  vendor  was  at  liberty  to  do  at  any 
time  before  acceptance.    Hyde  v.  Wrenx:h.  (d) 

[Thomas  v.  Blackman  (jr)  was  also  referred  to.] 

Mr.  Bacon^  Mr.  Greene^  and  Mr.  W.  W.  Mackeson,  for  the  bill.  — 
The  letter  of  the  29th  of  June  is  a  "  note  or  memorandum  " 
*  of  the  verbal  contract  made  on  the  preceding  day,  and  being  *  92 
signed  by  the  vendors'  agent,  takes  the  case  out  of  the  Statute 
of  Frauds.  Warner  v.  Willington.  (^)  The  terms  of  that  letter 
are  sufficiently  certain.  The  Court  can  decide  what  are  "  usual 
clauses,"  and  what  length  of  title  ought  to  be  required,  the  parties 
having  agreed  to  class  that  among  minor  details,  as  in  Morgan  v. 
Holford.  (K)  That  the  preparation  of  a  more  formal  contract  was 
intended  does  not  prevent  the  informal  one  from  being  a  valid  con- 
tract. Fowle  V.  Freeman^  (i)  Saunderson  v.  Jackson.  (Ar)  That  the 
vendors'  own  name  does  not  appear  is  immaterial.  Morris  v. 
Wilson.  (0 

Mr.  Southgatey  in  reply.  —  The  Court  cannot  decide  what  are  the 
usual  clauses  in  a  contract  for  the  sale  of  land,  for  they  are  quite 
uncertain.  Neither  can  the  Court  fix  a  limitation  on  the  title  to 
be  shown.  The  Court  requires  a  sixty  years'  title ;  but  that  we 
did  not  mean  to  give,  and  there  is  nothing  to  define  what  title  we 
ought  to  give. 

The  Lord  Justice  Knight  Bruce.  —  This  is  an  appeal  by  the 
defendants  from  an  order  made  by  one  of  the  learned  Vice-Chan- 
cellors  overruling  a  demurrer  to  the  whole  of  the  plaintiff's  bill. 


(a)  13  W.  R.  697,  L.  C. 

ig)  3  Drew.  623. 

(6)  21  Bear.  14. 

(h)  1  Sm.  &  Giff.  101. 

(c)  6  De  G..  M.  &  G.  41. 

(0   9Ve8.  351. 

Id)  3  Beav.  334. 

(it)  2  Bob.  &  P.  238. 

(<)   1  Coll.  301. 

(0   6  Jur.  N.  S.  168,  V.-C.  W. 
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The  defendants  are  here  contending  that  the  demurrer  ought  to 

have  been  allowed.     The  prayer  of  the  bill  is  merely  this :  "  That 

the  defendants  may  be  decreed  specifically  to  perform  the  contract 

for  sale  of  the  said  land  upon  the  terms  contained  in  the  let- 

♦  93   ter  of  the  29th  June,  *1864,  the  plaintiff  being  ready  and 

willing,  and  hereby  offering  specifically  to  perform  the  con- 
tract on  his  part  as  this  Honourable  Court  shall  direct.  That  the 
defendants  may  pay  the  costs  of  this  suit.  That  the  plaintiff  may 
have  such  further  or  other  relief  as  the  nature  of  the  case  may  re- 
quire." In  effect,  therefore,  the  prayer  of  the  bill  is  merely  for  the 
specific  performance  of  a  contract  alleged  to  be  contained  in  a  let- 
ter of  the  27th  June,  1864,  set  forth  in  the  bill,  the  plaintiff  offering 
to  perform  it  on  his  part. 

The  bill  alleges  as  follows  (and  of  course  it  must  be  taken  for 
granted  that  the  allegation  is  true)  in  paragraph  10 :  [His  Lord- 
ship l^ad  the  10th  paragraph,  and  the  introduction  of  the  11th.] 

This  is  very  distinct  in  point  of  statement,  and  reduces  the  con- 
tract sought  to  be  performed  to  the  terms  of  the  letter  immediately 
after  set  forth  in  tlie  bill.  It  is  set  forth  in  these  terms :  [His 
Lordship  read  the  first  paragraph  of  the  letter  as  given  above.] 
Up  to  this  part  of  the  letter,  I  am  not  quite  sure  that  the  contents 
of  the  document  afford  any  conclusive  and  complete  objection  to 
specific  performance.  I  assume  that  they  do  not,  without  giving 
any  opinion  on  the  question.  But  the  letter  goes  on  thus :  "  There 
will  be  the  usual  clauses  in  a  contract,  and  some  limitations  as  to 
the  length  of  title  to  be  shown,  and  other  minor  details.  Shall 
we  send  vou  draft  contract  ?  " 

Now,  without  laying  any  stress  on  any  foregoing  parts  of  the 

letter,  there  is  enough  in  this  last  clause,  as  it  seems  to  me,  to 

make  specific  performance  impossible.     "  A  contract "  I  think  may 

fairly  be  intended-  to  mean  a  contract  for  the  sale  of  land ;  but 

what  are  the  usual  clauses  in  a  contract  for  the  sale  of  land  ? 

*  94 ,  They  differ  *  almost  incessantly ;  they  differ  according  to  the 

state  of  the  title,  the  conveniences,  the  fancies,  and  the 
wishes  of  mankind,  and  the  particular  situation,  convenience  and 
inconvenience  belonging  to  the  estate.  Then  the  letter  states  that 
there  will  be  "  some  limitations  as  to  the  length  of  title  to  be 
shown."  What  limitations?  Stipulations  as  to  titles  differ  as 
much  according  to  circumstances  as  the  other  stipulations  in  con- 
tracts for  sale.  Sometimes  a  title  is  stipulated  to  be  shown  for 
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only  ten  years,  sometimes  for  twenty  years,  sometimes  for  thirty 
years.  I  pass  over  the  words  "other  mmor  details"  without 
laying  any  stress  on  them,  since  either  of  tlie  other  terms  to 
which  I  have  adverted  is,  in  my  judgment,  sufficient  to  show 
that  there  was  not  a  contract  capable  of  being  specifically  per- 
formed. 

Now  the  prayer  of  the  bill  is  confined  to  this  letter,  the  terms 
of  which,  as  I  have  said,  appear  to  me  to  be  such  that  specific 
performance  cannot  be  enforced.  But  there  are  other  statements 
in  the  bill  which  it  is  fair  to  the  plaintiflf  to  regard,  and  it  is  pos- 
sible that  those  subsequent  statements  may  set  up  his  case.  But 
thus  much  appears  to  me  to  be  plain,  that  down  to  the  statement 
of  the  signature  of  Warry,  Robins,  &  Burges  to  the  letter  of  the 
29th  of  June,  there  is  no  performable  contract  at  all,  and  if  there 
is  it  must  arise  from  sometliing  subsequent.  We  must,  I  repeat, 
look  upon  the  vendors  as  thus  far  not  bound  by  any  thing  in  the 
bill.  The  12th  paragraph  states:  [His  Lordship  read  the  para- 
graph.] That  letter  is  dated,  sis  I  have  said,  the  30th  June,  1864, 
and  the  draft  contract  which  was  to  be  prepared  in  consequence  by 
the  vendors'  solicitors  is  transmitted  afterwards  on  the  16th  July, 
1864,  —  a  very  special  contract  containing  various  pai'ticular 
terms,  which  obviously  required,  before  binding  the  purchaser, 
accession  on  his  part.  [His  Lordship  here  read  several 
clauses  in  *the  contract,  observing  upon  one  of  them,  *95 
which  provided  for  the  purchaser's  paying  a  share  of  making 
a  sewer  from  the  point  marked  to  the  pomt  marked  on 
the  plan,  that  it  was  probably  rendered  so  uncertain  by  the  blanks 
that  no  consent  could  remedy  the  defect.] 

Now,  as  I  have  said,  it  is  not  clear  that  any  accession  could 
convert  this  document  into  a  binding  agreement  independently  of 
any  possible  difficulty  as  to  the  Statute  of  Frauds,  which  for  the 
present  purpose  I  disregard.  But  it  was  requisite,  as  I  have 
already  said,  and  as  is  obvious,  that  the  plaintiff's  accession  to 
these  terms,  so  far  as  they  could  be  acceded  to,  should  be  obtained, 
and  until  that  accession  should  be  obtained  this  contract  was  a 
mere  proposal,  —  a  mere  proposal  of  terms  by  a  person  not  then 
bonnd.  That  contract  was  transmitted,  as  I  have  said,  on  the 
16th  July. 

The  16th  paragraph  of  the  bill  then  states :  [His  Lordship  read 
that  paragraph.] 
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Now,  without  intimating  any  opinion  whether  this  was  harsh 
and  sudden,  or  not  harsh,  not  sudden,  not  unreasonable,  it  was 
what  the  writers  of  the  letter  had  a  right  to  do,  for  they  were  not 
bound  until  their  proposal  was  capable  of  being  validly  accepted, 
and  had  been  accepted,  and  two  months  had  passed  without  the 
plaintiff's  intimating  any  acceptance.  Messrs.  Warry,  Robins,  & 
Burges  then,  on  behalf  of  the  vendors,  were  acting  in  the  clear 
exercise  of  their  right,  at  that  distance  of  time,  in  withdrawing 
tlie  proposal,  and  in  refusing  to  have  any  thing  more  to  do  with  it. 
It  was  then  in  vain  for  the  plaintiff  to  carry  on  a  correspondence 
in  the  latter  part  of  September  and  in  December,  acceding  to 

the    proposed  contract  which  .had  been  left  two  months 
*  96    *  without  being  acceded  to,  even  gn  the  assumption  that  the 

proposed  contract  contained  terms  which,  if   acceded  to, 
could  have  been  enforced. 

There  has  not,  therefore,  in  my  judgment,  been  any  contract 
between  these  parties ;  and  differing  most  respectfully  from  the 
learned  Judge  who  has  decided  otherwise,  I  think  that  the  demur- 
rer should  stand  allowed  with  the  costs  before  the  Vice-Chancellor, 
but  I  think  not  any  costs  here. 

The  Lord  Justice  Turner.  —  My  learned  brother  has  gone  so 
fully  through  this  case  that  it  would  be  a  waste  of  time  for  me  to 
make  any  observations  upon  it.  I  will  only  say,  therefore,  that  I 
entirely  concur  in  all  the  observations  which  he  has  made,  and  am 
of  opinion  that  this  demurrer  ought  to  have  been  allowed. 

Leave  to  amend  the  bill  was  refused. 


*97  ♦HAMP  V.  ROBINSON. 

1S65.    July  15.    Before  the  Lords  Justices. 

Real  estates  were  devised  to  A.  for  life,  remainder  to  his  sons  in  tail,  remainder 
to  B.  for  life ;  and  powers  were  given  to  the  tenants  for  life  of  jointaring  and 
charging  portions  for  younger  children,  and  of  limiting  terms  to  secure  them. 
The  will  also  enabled  H.,  who  was  the  trustee  and  one  of  the  executors,  to 
enter  the  estates  during  minorities  and  accumulate  the  rents,  which  were  to 

[74] 


HAMP  V.  ROBINSON.  *  97 

be  applied  in  the  purchase  of  lands  to  be  settled  to  the  same  uses.  The 
personal  estate  was  given  to  A.  absolutely.  During  A.'s  minority,  H.  entered 
and  accumulated  the  rents.  A.  on  his  marriage  limited  terms  to  trustees  to 
secure  a  jointure  and  portions  and  settled  the  residuary  personalty  and  died, 
leaving  a  son.  B.  disputed  the  son^s  legitimacy  and  took  possession.  A.^s 
wife  and  infant  child  filed  a  bill  against  B.,  H.,  and  the  trustees  of  the  terms, 
alleging  that  the  trustees  of  the  terms  refused  to  bring  ejectment  without  the 
direction  of  the  Court,  and  praying  for  an  account  of  the  testator^s  personal 
estate,  and  to  have  it  secured  on  the  trusts  of  the  settlement ;  for  an  account 
of  the  rents  received  by  H.  during  the  minority  of  A. ;  for  an  account  of  rents 
received  by  the  defendants  respectively  since  A.'s  death ;  for  a  receiver  and 
for  an  injunction  to  restrain  B.  from  receiving  the  rents,  and  for  further 
relief.  B.  demurred  for  want  of  equity,  multifariousness,  and  want  of  parties, 
and  the  demurrer  was  allowed  by  the  M.  R.  on  the  first  two  grounds. 

Held,  on  appeal,  that  as  the  bill  distinctly  showed  that  there  were  outstanding 
terms  which  B.  might  set  up  if  the  infant  plaintiff  brought  ejectment,  and 
there  was  a  prayer  for  general  relief,  the  demurrer  for  want  of  equity  could 
not  be  sustained,  though  the  bill  contained  no  allegations  that  B.  intended  to 
set  up  the  terms,  and  no  prayer  that  he  might  be  restrained  from  so  doing. 

ffdd,  also,  that  the  rents  accumulated  during  the  minority  of  A.  furnished  a 
sufiicient  equity  to  support  the  bill,  although  they  had  been  paid  into  Court 
in  another  suit,  no  decree  having  been  made  in  that  suit. 

ffdd^  also,  that  the  bill  was  not  multifarious,  for  that  there  was  an  entire  case 
against  H.  in  respect  of  the  accumulated  rents,  the  personal  estate,  and  his 
duty  to  enter  and  accumulate  rents  during  the  minority  of  the  infant  plaintiff, 
if  the  legitimate  son  of  A.,  and  that  B.  could  not  complain  of  the  bill  as 
multifarious,  because  he  was  only  interested  in  the  last  question.^ 

EM,  that  the  demurrer  was  good  for  want  of  parties,  for  that  the  other  executor 
was  a  necessary  party  to  the  account  of  the  personal  estate,  and  B.,  though 
not  interested  in  the  personal  estate,  had  a  right  to  require  the  suit  to  be 
properly  constituted.'  Whether  an  injunction  and  receiver  might  not  never- 
theless be  granted,  qucere. 

This  was  an  appeal  by  the  plaintiffs  from  an  order  of  the  Master 

of  the  Rolls  allowing  a  demurrer. 

The  statements  of  the  bill  were  to  the  following  effect :  — 
Francis  Hamp  died  in  1849  leaving  a  will  and  codicils,  by 

which  he  devised  his  residuary  real  estate  to  the  use  *of  John    *  98 

Hampden  Hamp,  his  natural  son,  in  the  will  called  J.  H. 

Hamp  Robinson,  for  life,  with  remainder  to  trustees  during  his  life, 

'  Way  r.  Bragaw,  1  C.  E.  Green  (N.  J.),  213,  216;  Randolph  c.  Daly, 
1  C.  E.  Green  (N.  J.),  313 ;  Chase  r.  Searles,  45  N.  H.  511,  519  et  seq, ;  Richards 
V.  Fierce,  52  Maine,  560 ;  Bugbee  o.  Sargent,  23  Maine,  269 ;  Walsham  v.  Stain- 
ton,  1  De  G.,  J.  &  S.  678;  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  337,  338,  and 
note  (1). 

'  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  252,  253. 
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in  trust  to  preserve  contingent  remainders,  with  remainder  to  the 
use  of  the  sons  of  J.  Hampden  Hamp  successively  in  tail  male, 
with  remainder  to  the  use  of  the  defendant  W.  H.  Hamp  Robinson 
for  his  life,  with  remainder  to  trustees  to  preserve,  with  remainder 
to  the  song  of  W.  H.  Hamp  Robinson  successively  in  tail  male, 
with  remainder  to  the  testator's  own  right  heirs.  The  testator 
empowered  the  defendant  John  Hamp  and  T.  Pratt  or  other  his 
trustees  or  trustee  during  the  minority  of  the  tenant  for  life  in 
possession,  or  during  so  much  of  the  minority  of  any  of  the  issue 
entitled  in  possession  of  either  of  the  tenants  for  life  as  should 
arise  within  twenty-one  years  from  the  testator's  decease,  to  enter 
into  receipt  of  the  rents,  and,  after  allowing  maintenance,  to  accu- 
mulate the  residue  and  apply  the  accumulated  fund  in  paying  off 
incumbrances  and  in  the  purchase  of  estates  to  be  settled  to  the 
like  uses.  He  also  empowered  the  tenants  for  life  to  grant  joint- 
ures to  their  widows  and  limit  terms  for  securing  them,  and  to 
charge  portions  for  younger  children.  He  bequeathed  his  personal 
estate  to  his  trustees,  the  defendant  John  Hamp  and  Thomas  Pratt, 
upon  trust  to  pay  debts,  legacies,  and  annuities,  and  subject  thereto 
for  J.  Hampden  Hamp  absolutely,  if  he  attained  twenty-one.  He 
appointed  the  defendant  John  Hamp,  F.  Hamp,  F.  H.  Adams,  and 
Charles  Probert,  the  executors  of  his  will. 

John  Hamp  and  Charles  Probert  proved  the  will.  F.  Hamp  and 
F.  H.  Adams  renounced  probate.  Thomas  Pratt  disclaimed.  The 
executors  received  personal  estate  more  than  sufficient  for  payment 
of  funeral  and  testamentary  expenses,  debts,  legacies,  and  annu- 
ities. 
*  99  *  John  Hampden  Hamp  attained  twenty-one  in  November, 
1849.  John  Hamp,  in  the  mean  time,  received  the  rents ;  and 
after  allowing  maintenance  invested  the  surplus  in  the  purchase  of 
876Z.  bank  annuities. 

By  a  settlement  dated  the  31st  of  May,  1852,  J.  Hampden 
Hamp,  in  contemplation  of  his  marriage  with  the  plaintiff  Frances 
Hamp,  appointed  to  her  after  his  death  a  jointure  rent-charge  of 
300Z.  a  year,  and  limited  a  term  of  600  years  to  the  defendants 
Turner  and  Bosley  for  securing  it.  He  also  charged  the  estates 
with  5000Z.  for  the  portions  of  younger  children,  and  limited  a 
term  of  1000  years  to  the  defendants  Palmer  and  Merrick  for  rais- 
ing that  sum.  He  also  assigned  the  testator's  residuary  personal 
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estate  and  other  moneys  to  Turner  and  Bosley,  upon  trusts  for 
himself  and  his  intended  wife  and  children  of  the  marriage. 

Notice  of  this  settlement  was  given  to  the  defendant  John  Hamp 
and  Probert  in  June,  1862. 

There  were  two  children  of  the  marriage,  Francis,  born  in  1857, 
who  died  in  the  same  year ;  and  the  plaintiff  Horatio  Hamp,  who 
was  born  in  January,  1862.  John  Hampden  Hamp  died  in  March, 
1864. 

In  April,  1864,  the  defendant  John  Hamp  filed  his  bill  against 
Horatio  Hamp  and  W.  H.  Hamp  Robinson,  stating  that  Frances 
Hamp  had  called  upon  him  to  act  in  the  trusts  of  the  will  on 
behalf  of  Horatio  Hamp ;  while,  on  the  other  hand,  W.  H.  Hamp 
Robinson  alleged  that  Horatio  Hamp  was  illegitimate  or  suppositi- 
tious, and  praying  for  a  declaration  of  tlie  right  to  the  estate,  and 
for  a  receiver. 

On  the  1st  of  August,  1864,  an  order  was  made  in  *ffamp  *100 
V.  Hamp,  that  the  876Z.  bank  annuities  should  be  transferred 
to  the  credit  of  the  cause  and  the  dividends  accumulated,  which 
was  accordingly  done.  Shortly  afterwards,  John  Hamp  amended 
his  bill,  praying  for  a  declaration  of  the  rights  of  the  parties  in 
that  fund. 

On  the  20th  of  March.  1865,  the  cause  of  Hamp  v.  Hamp  came 
on  to  be  heard  before  the  Master  of  the  Rolls,  who  made  an  order 
tliat  the  question  whether  Horatio  Hamp  was  the  legitimate  child 
of  J-  Hampden  Hamp  should  be  tried  by  a  special  jury  before  him- 
self. The  Lords  Justices,  on  the  10th  of  May,  discharged  this 
order  without  prejudice  to  any  question,  and  directed  a  bill  to  be 
filed  on  behalf  of  the  infant. 

After  the  hearing  of  the  appeal,  it  was  ascertained  that  John 
Hamp  had  in  his  hands  considerable  sums  forming  part  of  the 
residuary  personal  estate  of  the  testator. 

W.  H.Hampden  Robinson  had,  ever  since  the  death  of  J.  Hamp- 
den Hamp,  occupied  part  of  the  devised  estates  without  paying 
rent.  In  June,  1864,  he  gave  notice  to  the  tenants  of  the  other 
parts  to  pay  their  rents  to  him.  He  accordingly  obtained  payment 
from  some  of  the  tenants,  but  others  refused  to  pay  rent  at  all  till 
it  was  ascertained  who  was  entitled  to  it. 

The  plaintiffs  charged  that  John  Hamp,  Turner,  Bosley,  Palmer, 
and  Merrick  had,  since  the  death  of  J.  Hampden  Hamp,  received 
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rents  of  the  devised  estates,  and  that  they  ought  to  account  for 
them  on  the  footing  of  being  bailiiFs  of  the  infant  plaintiff. 

*  101        The  plaintiffs  alleged  that  the  same  five  defendants  *  re- 

fused, without  the  direction  and  indemnity  of  the  Court,  to 
allow  their  names  to  be  used  in  any  actions  of  ejectment,  or  in  any 
manner  to  execute  the  trusts  and  powers  vested  and  reposed  in 
them,  having,  as  they  alleged,  no  funds  in  hand  applicable  to  pay- 
ment of  costs. 

On  the  6th  of  May,  1865,  W.  H.  Hamp  Robinson  agreed  with 
a  timber  valuer  to  fell  some  five  or  six  hundred  oak  trees  on  one 
of  the  devised  estates,  and  proceeded  to  cut  down  several  hun- 
dreds. 

The  plaintiff  Frances  Hamp  was  the  sole  executrix  and  univer- 
sal legatee  named  in  the  will  of  John  Hampden  Hamp,  but  had 
not  yet  proved  the  will. 

The  plaintiffs  charged  that  John  Hamp  principally  acted  as 
executor  of  Francis  Hamp's  will,  and  had  never  yet  accounted  for 
his  receipts  and  payments  as  such  executor ;  but  that  Probert,  in 
the  year  1850,  as  he  alleged,  accounted  with  John  Hamp  for  all 
the  personal  estate  of  the  testator  received  by  Probert,  and  that 
he  paid  to  Hamp,  as  trustee,  the  amount  of  all  money  received  by 
Probert  as  executor  or  otherwise  on  account  of  the  testator's 
estate. 

The  present  bill  was  filed  by  Frances  Hamp  and  Horatio  Hamp 
against  W.  H.  Hamp  Robinson,  John  Hamp,  and  Turner,  Bosley, 
Palmer,  and  Merrick,  stating  to  the  above  effect,  and  praying  to 
the  following  effect :  — 

For  the  usual  account  of  the  testator's  personal  estate  received 

by  John  Hamp,  and  to  have  the  clear  residue  ascertained  and 

secured  upon  the  trusts  of  the  settlement  of  31st  May,  1852. 

*  102       For  an  account  of  what  was  due  to  the  plaintiff  *  Frances 

Hamp  in  respect  of  her  life-interest  under  *the  settlement, 
and,  if  necessary  and  proper,  in  respect  of  her  rent-charge,  and 
that  what  should  be  found  due  might  be  paid  by  the  defendants, 
or  some  of  them,  or  in  such  other  manner  as  might  be  just. 

For  an  account  of  the  rents  and  profits  received  by  John  Hamp 
during  the  minority  of  John  Hampden  Hamp,  and  to  have  the 
clear  residue  secured  for  the  benefit  of  the  infant  plaintiff  as  ten- 
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ant  in  tail  male  in  possession,  with  remainders  over,  as  mentioned 
in  the  will,  and  for  an  account  of  the  income  of  the  securities  on 
which  such  rents  had  from  time  to  time  been  invested. 

For  an  account  of  rents  received  since  the  death  of  J.  Hampden 
Hamp  by  the  defendants  respectively. 

That  out  of  the  rents  accrued  due  since  the  death  of  J.  H. 
Hamp  and  to  accrue  due,  the  jointure  of  Frances  Hamp  might  be 
paid,  and  an  allowance  made  for  the  maintenance  of  Horatio 
Hamp,  and  the  residue  secured  upon  the  trusts  of  the  will. 

That  a  receiver  might  be  appointed  during  the  minority  of  the 
infant  plaintiff,  and  that  W.  H.  Hamp  Robinson  might  be  ordered 
to  give  up  possession  of  such  parts  of  the  property  as  were  in  his 
occup'ation,  and  be  charged  with  an  occupation  rent. 

For  an  injunction  to  restrain  W.  H.  Hamp  Robinson  from  re- 
ceiving rents,  felling  timber,  and  committing  waste. 

That  the  trusts  of  the  will  and  settlement  might  be  carried  into 
effect  under  the  direction  of  the  Court,  and  for  further  relief. 

The  defendant  W.  H.  Hamp  Robinson  demurred  for  want  of 
equity,  multifariousness,  and  want  of  parties. 

The  Master  of  the  Rolls  held,  that  as  the  estate  of  the 
*  infant  was  legal,  his  remedy  was  by  ejectment ;  and  that  *  103 
his  only  right  to  relief  in  equity  was  to  have  outstanding 
terms  put  out  of  the  way,  for  which  purpose  the  bill  was  not 
framed.  As  regarded  the  widow,  his  Honor  considered  that  she 
had  no  right  to  come  into  equity  to  recover  her  jointure,  but  must 
proceed  through  her  trustees.  His  Honor  also  considered  the  bill 
to  be  multifarious.  His  Honor,  therefore,  allowed  the  demurrer, 
refusing  leave  to  amend.    The  plaintiffs  appealed. 

Mr.  JSobhotLse  and  Mr.  Busk,  for  the  plaintiff  in  support  of  the 
appeal.  —  There  are  terms  of  years  outstanding  in  trustees,  so  we 
cannot  bring  ejectment.  The  trustees,  who  have  a  legal  right  to 
enter,  will  not  act,  and  we  cannot  compel  them  to  do  so,  because 
there  is  nothing  out  of  which  they  can  be  indemnified.  This 
gives  an  equity  sufficient  to  support  the  bill.  Then,  again,  the 
plaintiff's  infancy  gives  him  a  right  to  treat  the  person  in  posses- 
sion as  his  bailiff:  Sicks  v.  Sallitt;  (a)  Lord  Newburgh  v.  Bicker^ 

(a)  8  Do  G.,  M.  &  G.  782. 
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staff ;  (a)  Blomfield  v.  Eyre ;  (6)  and  the  Court  always  shows 
indulgence  to  an  infant's  suit.  Stapilton  v.  Stapilton^  (c)  Walker 
V.  Taylor,  (d)  The  necessity  for  a  receiver,  and  an  injunction 
against  waste,  also  furnish  an  equity.  Haigh  v.  Jaggar.  (g)  Then 
there  is  a  trust  fund  which  the  Court  has  to  administer,  and  relief 
is  prayed  as  to  it.  On  all  these  grounds  the  demurrer,  so  far  as  it 
is  founded  on  alleged  want  of  equity,  must  be  overruled. 

As  regards  multifariousness,  there  is  one  entire  case 
*  104  *  against  John  Hamp,  who  would  have  a  right  to  complain 
if  we  split  it  up  into  two  bills.  That  being  so,  another 
party  cannot  object  to  the  bill  as  multifarious,  though  he  is  only  con- 
cerned with  part  of  the  case.  Attorney- General  v.  The  Corporation 
of  Poole^  (^)  Campbell  v.  Mackay,  (A)  As  to  want  of  parties,  J.  H. 
Hamp's  representative  is  not  a  necessary  party,  for  J.  H.  Hamp 
by  deed  assigned  all  his  interest  to  persons  who  are  before  the 
Court,  and  if  a  representative  is  wanted,  the  Court  can  appoint 
some  one  to  represent  him.  It  being  alleged  that  Probert  ac- 
counted with  his  co-executor,  and  that  nothing  is  due  from  him, 
Probert  is  not  a  necessary  party.     Cowslad  v.  Cely.  (t) 

Mr.  Selwyn  and  Mr.  Bevir,  for  the  respondents.  —  The  question 
in  dispute  simply  is,  whether  the  demurring  defendant  is  tenant 
for  life  in  possession,  or  the  plaintiff  tenant  in  tail  in  possession, 
the  estates  being  legal.  This  is  a  purely  legal  case,  and  tliere  is 
no  title  to  relief  in  equity.  Jones  v,  Jones,  (i)  The  fact  of  the 
plaintiff's  being  an  infant  does  not  create  an  equity.  The  bill  is 
not  framed  as  a  bill  to  restrain  the  setting  up  outstanding  terms, 
and  cannot  be  supported  on  that  ground,  for  there  is  no  allegation 
of  any  intention  to  set  them  up.  The  multifariousness  is  plain. 
The  demurring  defendant  has  nothing  to  do  with  Hie  personal 
estate,  nor  with  the  trusts  of  the  marriage  settlement ;  it  is  a 
mere  accident  that  the  will  forms  a  step  in  the  title  ;  but  the  real 
question  now  in  dispute,  whether  Horatio  Hamp  is  legitimate,  is 
wholly  unconnected  with  the  will.  The  876/.  is  in  Court  in  an- 
other suit  duly  constituted,  and  the  bill  does  not  allege  that  it 

(a)  1  Vera.  295.  (g)  4  M.  &  C.  17. 

(6)  8  Beav.  260.  (A)  1  M.  &  C.  603. 

(c)  1  Aik.  2.  (0   Prec.  Cbanc.  83. 

(d)  8  Jur.  N.  S.  681,  D.  P.  [k)  8  Mer.  161. 

(e)  2  Coll.  281. 
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oaght  to  be  transferred  into  this  suit,  so  no  equity  can  possi- 
bly be  founded  *  on  that  sum.  Probert  evidently  must  be  a  *  105 
party  to  the  administration  of  the  personal  estate ;  his  hav- 
ing accounted  with  his  co-executor  does  not  discharge  him.  The 
prayer  for  an  injunction  will  not  sustain  the  bill :  Davenport  v. 
Davenport ;  (a)  unless  a  case  of  wilful  and  malicious  waste  is 
made.     Talbot  v.  Hope  Scott.  (6) 

Mr.  Hobhouse^  in  reply.  —  The  allegation  is,  that  Probert  as 
executor  handed  over  to  Hamp  as  trustee  all  the  moneys  he  re- 
ceived, and  Probert  himself  is  not  a  trustee.  He  cannot  then  be 
wanted  here.  In  Ea9t  India  Company  v.  CoUbj  (cf)  it  appears 
that  there  may  be  a  demurrer  to  part  of  a  bill  for  want  of  parties. 
A  demurrer  by  this  defendant  for  want  of  parties  to  so  much  of  the 
bill  as  relates  to  the  personal  estate,  while  at  the  same  time  he 
demurs  because  he  has  no  interest  in  the  personal  estate,  would 
have  a  singular  effect.  He  has  not  any  interest  in  the  personal 
estate,  and  an  objection,  that  all  parties  necessary  to  an  account  of 
it  are  not  here,  does  not  lie  in  his  mouth. 

The  Lord  Justice  Knight  Bruce.  —  This  is  a  suit  for  carrying 
into  effect  the  trusts  declared  by  the  will  of  Francis  Hamp  of  his 
real  and  personal  estate,  and  it  appears  to  me  to  be  in  its  nature 
not  multifarious,  to  be  in  its  object  single,  and  not  to  have  any 
party  not  rendered  necessary  by  the  rules  of  the  Court  and  by  the 
circumstances.  It  appears  to  me,  therefore,  there  being  a  term 
created  by  the  will,  and  trusts  created  by  the  will  of  the 
personal  estate,  that  the  bill  is  sustainable  *  in  equity,  and  *  106 
not  demurrable  for  want  of  equity. 

The  object  seems  to  me  to  be  also  single  in  respect  of  the  union 
of  the  real  and  personal  estate  under  the  will  of  Francis  Hamp. 
Although  the  interests  in  them  have  diverged  and  are  now  vested 
in  different  persons,  still  those  persons  form  one  person  or  one 
body  of  persons  in  effect  for  the  present  purpose. 

It  seems  to  me,  therefore,  that  the  only  ground  on  which  the 
demurrer  can  be  sustained  is  on  the  ground  of  want  of  parties. 
It  is  insisted  that  Mr.  Probert  is  a  necessary  party,  and  that  a  per- 
sonal representative  of  the  father  of  the  infant  plaintiff  ought  to  be 

« 

(a)  7  Hare,  217.  (&)  4  K.  &  J.  96.  (c)  8  Sw.  142. 
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before  the  Conrt.  Those  are  the  only  two  points  upon  which  the 
bill  seems  to  me  defective,  if  it  is  in  effect  defective  in  both  of  them. 
With  regard  to  Mr.  Probert,  I  think  it  is  defective.  It  seems  to  me, 
therefore,  that  the  best  course  will  be,  to  allow  the  demurrer  with- 
out prejudice  to  any  question,  with  liberty  to  amend,  and  with  a 
reservation  of  all  the  costs  both  at  the  Rolls  and  here. 

The  Lord  Justice  Turner.  —  With  all  deference  to  the  Master 
of  the  Rolls,  I  am  of  opinion  that  this  bill  is  not  demurrable  for 
want  of  equity.  It  clearly  shows  that  there  are  outstanding  terms, 
and  it  prays  for  general  relief.  It  does  not  indeed  allege  that 
the  defendant  Robinson  intends  to  set  up  those  outstanding  terms ; 
but  undoubtedly,  as  I  conceive,  it  is  in  his  power  to  set  them  up, 
whether  he  does  or  does  not  allege  an  intention  to  do  so;  and 
that  the  trial  in  an  action  of  ejectment  of  the  real  question  between 
these  parties,  the  legitimacy  of  the  plaintiff,  should  be  pro- 
♦  107  ceeded  in,  subject  to  the  danger  of  the  *  defendant  setting 
up  the  outstanding  terms,  is  not,  in  my  opinion,  what  this 
Court  will  allow.  I  think,  therefore,  that  on  the  ground  of  the 
outstanding  terms,  the  existence  of  which  appears  on  the  bill,  there 
is  sufficient  equity  to  maintain  the  suit. 

I  think,  also,  that  there  is  an  equity  to  maintain  the  bill  upon 
the  ground  of  the  accumulated  rents  and  profits,  for  although  it 
appears  that  the  funds  have  been  transferred  into  Court  in  the  suit 
of  Ramp  V.  Hamp^  it  does  not  appear  that  there  has  been  any 
decree  made  in  that  cause,  and  the  mere  fact  that  a  trustee  has 
filed  a  bill  for  the  administration  of  the  trusts  of  a>  particular  fund, 
does  not  preclude  the  ee%tui  que  trust  from  filing  another  ))ill  to 
call  upon  the  trustee  to  account  in  respect  of  the  same  fund.  I 
think,  therefore,  on  this  also,  with  all  possible  respect  to  the  Mas- 
ter of  the  Rolls,  that  the  demurrer  for  want  of  equity  cannot  be 
maintained. 

I  tliink  this  case  is  wholly  distinguishable  from  the  case  oi  Jones 
v.  Jones,  (a)  That  was  not  a  case  where  the  existence  of  outstand- 
ing terms  was  shown  ;  the  question  simply  was,  whether  estates 
were  well  devised  by  a  will,  and  the  Court  held  it  had  no  jurisdic- 
tion to  interfere.  I  should  be  very  sorry  to  say  one  word  tending 
to  throw  doubt  on  the  correctness  of  that  decision,  which  I  believe 

(a)  8  Mer.  161. 
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has  been  uniformly  followed,  but  I  think  that  it  in  no  way  governs 
the  present  case. 

I  also  think  that  the  demurrer  cannot  be  allowed  on  the  ground 
of  multifariousness.    John  Hamp,  one  of  the  defendants  to  this  bill, 
was  the  executor  of  Francis  Hamp,  and  in  that  character  had  the 
whole  right  to  the  personal  estate  of  Francis  Hamp,  and  was 
liable  to  *  account  for  it  in  equity.    He  was  also  a  trustee  of  *  108 
the  will,  having  power  to  enter  upon  the  estates  during  the 
minority  of  any  party  entitled  in  possession  under  the  will,  who 
might  be  an  infant,  and  to  accumulate  the  rents  and  profits.     He 
entered  and  received  the  rents  and  profits  of  the  estates  during  the 
minority  of  John  Hampden  Hamp  and  accumulated  them,  and  they 
formed  the  fund  which  has  been  paid  into  Court  in  the  cause  of 
Hamp  v.  Hamp.    That  power  authorizes  him  to  enter  and  accumu- 
late the  rents  during  the  minority  of  the  infant  plaintiff,  if  the 
infant  plaintiff  is  entitled  to  the  real  estate.    There  are  three  duties 
therefore  vested  in  John  Hamp  under  the  will.    Now,  as  against 
him  it  is  I  conceive  clear  that  he  could  not  say  that  the  bill  was 
multifarious  on  the  ground  of  its  embracing  these  three  duties,  the 
duty  to  account  for  the  personal  estate,  the  duty  to  account  for  the 
rents  and  profits  which  he  has  received,  and  the  duty  to  execute 
the  trust,  if  trust  it  be,  to  enter  on  the  real  estate  for  the  benefit  of 
the  infant.    What  then  is  the  position  of  the  case  as  to  the  demur- 
ring defendant  ?    In  one  portion  of  the  property,  which  is  to  be 
accounted  for  by  John  Hamp,  the  demurring  defendant  claims  an 
interest.     He  says,  I  am  entitled  to  the  rents  and  profits  of  the 
estates  which  have  accrued  since  the  death  of  the  father  of  this  in- 
fant.    Now  I  think  that  the  cases,  especially  Campbell  v.  Mackay^ 
go  to  this  extent,  that  if  a  plaintiff  has  against  one  party  a  com- 
mon case,  in  respect  of  several  matters,  such  that  as  against  that 
party  tliose  matters  might  properly  be  all  joined  in  one  bill,  he  is 
not  to  be  compelled  to  file  more  than  one  bill  in  respect  of  them, 
because  some  third  person  who  has  such  an  interest  in  respect  of 
one  of  those  matters  as  to  make  him  a  necessary  party  to  any  pro- 
ceeding in  respect  of  it  has  no  interest  in  any  of  the  other  matters, 
but  the  plaintiff  may  combine  all  the  matters  in  one  suit, 
making  that  third  person  a  party,  *  and  that  party  cannot    *  109 
object  on  the  ground  of  his  want  of  interest  in  some  of  the 
matters.    I  think,  therefore^  that  the  demurrer  for  multifariousness 
cannot  be  sustained. 
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Then  comes  the  question  as  to  want  of  parties.  I  felt  during 
the  argument  some  little  doubt  on  that  point,  but  in  the  result  I 
have  come  to  the  conclusion  that  Mr.  Probert  at  least  is  a  neces- 
sary party  to  this  bill.  The  mere  fact  of  one  executor  having  paid 
over  the  personal  estate  to  the  other  is  no  discharge  of  the  exec- 
utor who  has  paid  the  money.  He  remains  liable  to  account. 
In  reply  to  this  it  is  urged  that  the  demurring  defendant  has  no 
interest  on  that  account,  and  that  the  objection,  therefore,  does  not 
lie  with  him  ;  but  if  there  be  any  party  who  can  take  that  objection, 
the  consequence  may  be  that  the  bill  at  Uie  hearing  will  be  ordered 
to  stand  over  for  want  of  parties,  and  the  rights  and  remedies  of 
the  demurring  defendant  will  thus  be  delayed  in  consequence  of 
the  imperfection  of  the  record.  I  think,  therefore,  that  he  has  a 
right  to  say  that  the  record  should  be  properly  constituted,  and 
that  all  the  parties  who  may  possibly  be  affected  by  the  suit  should 
be  made  parties  to  the  suit.  The  demurrer  for  want  of  parties, 
therefore,  in  my  opinion  is  good. 

I  give  no  opinion  on  the  question  of  whether  the  representative 
of  John  Hamp  should  be  made  a  party  to  the  suit.  It  will  be  for 
the  plaintiff  to  consider  that.  It  is  sufficient  for  us  to  say  the 
demurrer  must  be  allowed  for  want  of  parties.  I  desire  at  the 
same  time  to  say,  that  according  to  my  present  impression, 
the  allowance  of  the  demurrer  for  want  of  parties  will  not  neces- 
sarily, I  do  not  say  that  it  may  not,  but  that  it  will  not  necessarily, 
prevent  the  plaintiff  from  applying  to  the  Court  for  an 
♦  110  injunction  or  for  a  receiver.  In  Canst  v.  *  Harris,  (a)  Lord 
Eldon,  although  he  was  of  opinion  that  the  suit  was  defective 
for  want  of  parties,  proceeded  to  hear  an  application  for  an  injunction 
and  receiver,  notwithstanding  the  pendency  of  a  demurrer  for  want 
of  parties ;  and  he  held,  upon  the  merits  of  the  case,  that  there  was 
a  right  to  the  injunction  and  receiver,  and  granted  the  injunction 
and  receiver  notwithstanding  the  absence  of  the  parties,  it  being 
for  the  benefit  of  the  absent  parties  that  tlie  injunction  and  receiver 
should  be  granted.  It  cannot,  indeed,  be  said  that  it  is  for  the 
benefit  of  the  absent  parties  in  this  case,  that  the  injunction  and 
receiver  should  be  granted,  since  they  have  no  interest  in  the  real 
estate ;  but  it  will  remain  to  be  considered  whether  the  same  prin- 
ciple which  applied  in  that  case  may  not  equally  apply  in  a  case 

(a)  1  Turner  &  R.  514. 
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where  the  absent  parties  will  not  be  affected  by  the  application 
made  to  the  Court.  I  merely  throw  this  out  without  giving  any 
opinion  upon  it,  in  order  that  the  parties  may  consider  wliat  they 
will  do. 


•In  the  Matter  of  Tlie  ESTATE  OP  WILLIAM  CLARK,    ♦111 

deceased,  and 

In  the  Matter  of  The  COVENT  GARDEN  APPROACH,  AND 
SOUTHWARK  AND  WESTMINSTER  COMMUNICATION 
ACT,  1857. 

1864.    July  29.    Before  the  Lords  Justices. 

Gift  hj  will  to  M.  C.  for  life,  and  after  her  death  to  "  all  and  every  the  children 
of  the  said  M.  C.  who  shall  survive  me :  ^'*  ffdd,  to  include  children  of  M. 
C.  bom  after  the  death  of  the  testator. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Kinders- 
LET,  on  the  construction  of  the  will  of  William  Clark,  dated  the 
27th  of  January,  1820. 

This  will  was  an  elaborate  and  rather  lengthily  drawn  instrument, 
evidently  prepared  by  a  professional  man,  and  it  was  observed  by 
the  Vice-Chancellor  that  it  was  carefully  framed,  and  that  all  the 
words  used  (unless  the  passage  upon  which  the  present  question 
turned  were  an  exception)  were  quite  appropriate,  and  in  the  style 
of  language  used  by  conveyancers.  The  testator  gave  freehold 
and  leasehold  estates  to  trustees  upon  trust  to  permit  his  brother 
Thomas  Clark  to  receive  the  rents  during  his  life,  and  after  his 
death  (or  in  his  lifetime  with  his  consent)  to  sell  the  property. 
He  gave  his  residuary  personal  estate  to  the  same  trustees  upon 
the  usual  trusts  for  conversion.  He  directed  the  trustees  to  invest 
as  therein  mentioned  tlie  moneys  arising  from  the  sale  and  getting 
in  of  his  real  and  personal  estates.  He  directed  his  trustees  to 
stand  possessed  of  the  trust  moneys,  and  the  stocks,  &c.,  on  which 
they  might  be  invested,  upon  trust  to  pay  the  income  to  Thomas 
Clark,  or  his  assigns,  during  his  life,  and  after  his  death  to  pay, 
assign,  or  transfer  one  moiety  of  the  trust  fund  to  Thomas  Clark 
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the  younger,  the  reputed  son  of    the  testator's  brother 

*  112    Thomas  Clark ;  but  in  case  Thomas  Clark  the  ♦  younger 

should  die  before  attaining  twenty-one,  without  leaving 
lawful  issue  him  surviving  who  should  live  to  attain  that  age, 
tlien  the  testator  directed  that  his  interest  should  be  divested,  and 
that  the  trustees  should  stand  possessed  of  the  same  moiety  upon 
trust  to  pay  the  income  to  Maria  Clark,  the  reputed  daughter  of 
the  testator's  brother  Thomas  Clark,  for  her  life,  for  her  sole  use, 
and  as  an  inalienable  provision  for  her  in  the  same  manner  as  was 
thereafter  declared  concerning  the  income  of  the  other  moiety, "  and 
from  and  after  her  decease  to  pay,  transfer,  and  assign  the  same 
moiety,  half  part  or  share  of  and  in  the  said  trust  moneys,  stocks, 
funds,  and  securities,  and  the  produce  thereof,  unto  and  between 
and  among  all  and  every  the  child  and  children  of  the  said 
Maria  Clark,  in  tlie  same  manner,  and  not  absolutely,  at  the  like 
ages  as  hereinafter  mentioned  with  respect  to  tlie  other  moiety, 
and  not  before,  and  subject  thereto,  upon  trust "  to  assign  the 
moiety  to  Thomas  Clark,  the  brother,  his  executors,  administrators, 
and  assigns.  The  testator  then,  as  to  the  other  moiety,  directed 
the  trustees  to  pay  the  income  to  Maria  Clark  for  her  separate  use 
during  her  life,  with  a  restraint  on  anticipation,  and  after  her 
decease,  "  then  upon  trust  to  pay,  assign,  or  transfer  the  said  last- 
mentioned  moiety,  half  part  or  share  of  and  in  the  said  trust 
moneys,  stocks,  funds,  and  securities  unto  the  child,  if  but  one,  or 
if  more  than  one,  unto  and  between  and  among  all  and  every  the 
children,  of  the  said  Mftria  Clark,  who  shall  survive  me,  equally  to 
be  divided  between  them,  if  more  than  one,  share  and  share  alike 
as  tenants  in  common ;  such  child  or  children  to  be  absolutely 
vested  [sic]  at  their  respective  age  or  ages  of  twenty-one  years, 
with  benefit  of  survivorship  or  accruer,  as  to  the  original  and 
accruing  shares  of  such  as  shall  die  under  that  age,  in  favour  of 

the  other  child  or  children,  the  accruing  shares  to  vest  at  the 

♦  113    same  age.     And  in  case  there  shall  be  no  child  *  of  the  said 

Maria  Clark,  who  shall  survive  me,  and  live  to  attain  the 
age  of  twenty-one  years,  then  upon  trust "  to  assign  this  moiety  to 
Thomas  Clark  the  younger  absolutely,  with  a  gift  over,  in  the  event 
of  his  dying  under  twenty -one  without  leaving  lawful  issue  him 
surviving  who  should  attain  that  age,  to  Thomas  Clark,  the  testa- 
tor's brother,  his  executors,  administrators,  and  assigns. 
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The  testator  died  shortly  after  the  date  of  his  will,  which  was 
proved  in  June,  1820. 

Thomas  Clark  the  younger  attained  twenty-one  in  the  year  1827, 
and  died  intestate  and  without  issue  on  the  31st  of  January,  1831. 
Being  illegitimate,  he  left  no  next  of  kin,  and  letters  of  adminis- 
tration to  his  estate  were  taken  out  on  behalf  of  the  Grown. 

Maria  Clark  was  about  twelve  years  old  at  the  death  of  the  testa- 
tor. She  married  in  July,  1829,  and  there  were  seven  children  of 
the  marriage,  four  of  whom  attained  the  age  of  twenty-one  years. 
She  died  in  1864,  leaving  these  four  children  surviving  her.  Thomas 
Clark  the  elder,  the  tenant  for  life,  had  died  in  1833. 

In  1862,  the  Metropolitan  Board  of  Works  took  under  their  stat- 
utory powers  part  of  the  testator's  real  estate  which  had  not  been 
sold,  and  the  purchase-money,  1850Z.,  was  paid  into  Court.  The 
four  children  of  Maria  Clark  now  petitioned  that  one  moiety  of  this 
sum  might  be  divided  among  them,  and  the  other  moiety  paid  to 
the  solicitor  of  the  treasury,  as  administrator  of  Thomas  Clark  the 
younger. 

Upon  the  petition  coming  on  to  be  heard,  the  Crown  claimed  the 
whole  fund,  on  the  ground,  that  as  Maria  Clark  had  no  child 
living  at  the  death  of  the  testator,  ♦  the  gift  over  of  her   *  114 
share  to  Thomas  Clark  the 'younger  had  taken  effect. 

Vice-Chancellor  Kindebslet,  before  whom  the  petition  was  heard, 
said,  that  the  expression  '^  who  shall  survive  me  "  must,  according 
to  the  proper  use  of  the  words,  apply  only  to  children  born  in  the 
lifetime  of  the  testator  who  should  outlive  him,  and  that  to  construe 
it  as  meaning  '^  such  children  as  shall  be  alive  after  my  death  "  was 
to  attribute  to  the  word  "  surviving  "  a  strange  and  inappropriate 
sense,  which  could  not  be  done,  unless  there  was  something  in  the 
context  necessarily  leading  to  the  inference  that  the  testator  did  use 
it  in  that  sense.  His  Honor  thought  that  the  difference  of  word- 
ing in  the  dispositions  of  the  two  moieties  in  favour  of  Maria  Clark's 
children  was  against  the  case  of  the  petitioners,  and  that  there 
was  no  context  to  alter  the  meaning  of  the  words.  It  did  not 
appear  that  the  testator  was  expecting  speedy  death  when  he  made 
his  will ;  he  might  therefore  think  it  probable  that'  Maria  Clark 
would  have  children  in  his  lifetime.  The  disposition  was  capri- 
cious, but  his  Honor  could  not  see  any  ground  upon  which  the 
Court  could  proceed  to  construe  it  as  contended  by  the  petitioners. 
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His  Honor  accordingly  decided  in  favour  of  the  title  of  the  Crown 
to  the  whole  fund. 

The  petitioners  appealed. 

Mr.  Baily  and  Mr.  Hallett^  for  the  petitioners,  in  support  of  the 
appeal.  — The  Vice-Chancellor's  construction  gives  a  most  unnat- 
ural effect  to  the  will,  and  ought  not  to  be  adopted  without  neces- 
sity. It  is  most  unlikely  that  in  making  a  disposition  in  favour  of 
the  children  of  a  girl  twelve  years  old,  he  should  intend 
*  115  none  to  take,  except  those  *  who  were  born  in  his  own  life- 
time. The  word  "  survive "  strictly  means  to  live  after. 
Johns.  Diet.  "  Survive." 

Mr.  Wickens^  for  the  Crown.  —  The  common  meaning  of  the  word 
"  survive  "  is  confined  to  persons  living  at  the  period  to  whicli  sur- 
vivorship is  referred,  and  no  instance  can  be  produced  in  which  the 
word  is  used  in  any  other  sense.  The  argument  founded  on  Maria 
Clark's  age  is  sufficiently  answered  by  the  Vice-Chancellor.  It  is 
true  that  the  disposition  is  peculiar,  but  the  words  are  clear  in  them- 
selves, and  there  is  no  context  showing  that  the  testator  used  them 
in  any  other  than  their  proper  sense. 


The  Lord  Justice  Knight  Bruce.  —  I  am  of  opinion  that  we 
may  without  impropriety  hold  the  words  "  who  shall  survive  me  " 
to  mean  '^  who  shall  be  living  after  me ; "  and  I  am  not  sure  that 
this  is  not  their  strictly  correct  meaning.  In  my  judgment,  there- 
fore, the  appellants  are  entitled  to  a  moiety  of  the  fund. 

The  Lord  Justice  Turner  concurred. 
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1865.    Jone  90.    July  1,  15.    Before  the  Lords  Justices. 

The  plaintiff  having  agreed  with  E.  to  advance  him  money  on  mortgage,  the 
plaintiff^s  solicitor  sent  the  mortgage-deed  to  W.,  the  solicitor  of  E.,  to 
obtain  ifs  execution.  W.,  who  was  also  the  solicitor  of  K.,  sent  by  his  clerk 
the  plaintiff^s  mortgage-deed,  and  also  a  mortgage  of  the  same  property  from 
£.  to  K.,  for  execution  by  E.  E.  signed  the  plaintiff^s  deed  before  K.^s,  and 
gave  both  at  once  to  the  clerk,  saying,  ••  That  is  my  delivery.'*  The  title- 
deeds  were  handed  to  the  plaintiff,  when  he  advanced  his  money,  he  having 
no  notice  of  the  transaction  with  K. :  Held,  by  the  V.  C.  Wood,  that  the 
delivery  of  the  two  mortgage-deeds  was  cotemporaneous ;  that  they  took 
effect  at  the  same  instant ;  that  the  plaintiff  and  E.  were  tenants  in  common 
or  joint  tenants  of  the  legal  estate,  and  that  their  mortgages  were  payable 
pari  passu?' 

Hdd,  on  appeal,  that  assuming  this  decision  to  be  correct  as  to  the  legal  estate, 
still  E.  must  be  postponed  to  the  plaintiff,  because  the  title-deeds  had  been 
delivered  to  the  plaintiff  without  any  notice  of  E.'s  title,  and  without  E.'s 
asking  afler  the  deeds  or  making  any  claim  to  them,  and  that  assuming  her, 
by  reason  of  W.'s  committing  a  fraud,  not  to  be  affected  with  notice  of  the 
plaintiff's  title  through  W.'s  knowledge  of  it,  she  still  must  be  affected  by  his 
negligence  in  not  asking  for  the  deeds.* 

This  was  a  motion  by  way  of  appeal  from  a  decision  of  Vice- 
Chancellor  Wood,  who  had  refused  a  motion  to  vary  the  chief 
clerk's  certificate,  finding  that  a  mortgage  belonging  to  the  plain- 
tiff and  his  co-trustee,  and  a  mortgage  belonging  to  the  defendant 
Frances  Kemp,  ranked  pari  passu. 

In  October,  1855,  the  defendant  Ernest  mortgaged  an  estate  to 
Robert  Govett  and  others  in  fee  for  12,000/.,  C.  A.  Govett  acting 
as  solicitor  for  the  mortgagees.  In  1857,  Ernest  gave  notice  to  the 
mortgagees,  through  Williams  his  solicitor,  of  his  intention  to  pay 
off  the  mortgage.  Not  being  able  to  procure  the  money  in  time, 
Ernest  applied  to  the  Law  and  Equity  Insurance  Company,  wlio 
advanced  him  13,000?.    The  estate  was  thereupon  reconveyed  to 

*  See  2  Sugden  Y.  &  P.  (Sth  Am.  ed.)  727  in  note  (c  0  ;  Hatch  v,  Raskins, 
17  Maine,  891 ;  Jones  v.  Phelps,  2  Barb.  Ch.  440;  where  two  mortgages  were 
recorded  at  the  same  time. 

*  See  2  Dart  V.  A  P.  (4th  Eng.  ed.)  794;  Kerr  F.  &  M.  (1st  Am.  ed.)  140, 
141,  250,  251 ;  2  Sugden  Y.  &  P.  (Sth  Am.  ed.)  767  d  seq, ;  Atterbmy  o. 
Wallis,  8  De  G.,  M.  &  G.  454. 
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Ernest,  and  the  deeds  were  deposited  with  the  insurance  company 
by  way  of  equitable  mortgage  to  secure  the  13,000?.,  and  remained 
with  them  till  the  3d  of  August,  1857. 

In  1857,  arrangements  were  made  by  Ernest  for  borrow- 
*  117    ing  *  13,000?.  from  the  trustees  of  Mr.  and  Mrs.  Hopgood's 

settlement.  On  the  3d  of  August,  1857,  a  mortgage  to  them 
in  fee  was  executed,  bearing  that  date  ;  they  paid  off  the  insurance 
company,  and  the  deeds  were  handed  over  to  them,  but  not  the 
memorandum  of  deposit.  The  plaintiff  was  one  of  the  present 
trustees  of  the  Hopgood  settlement,  to  whom  this  mortgage  had 
been  transferred. 

The  mortgage  to  Frances  Kemp  was  a  mortgage  of  part  of  the 
same  property  for  3500Z.  It  was  dated  the  1st  of  July,  1857,  but 
was  actually  executed  on  the  3d  of  August,  1857,  on  the  same  day 
as  the  plaintiff's  mortgage. 

C.  A.  Govett  acted  as  the  solicitor  to  the  Hopgood  trustees  in 
the  matter  of  the  mortgage,  and  when  the  deed  had  been  engrossed, 
he  sent  it  to  Williams,  as  Ernest's  solicitor,  to  get  it  executed. 
Williams  also  acted  as  solicitor  to  Miss  Kemp  as  well  as  Ernest  in 
the  matter  of  the  mortgage  to  her,  and  the  money  was  advanced 
out  of  moneys  she  had  left  in  his  hands  for  investment.  It  ap- 
peared from  the  evidence  that  the  two  mortgage-deeds  along  with 
several  other  deeds  were  brought  to  Ernest  by  Williams's  clerk  in 
one  parcel  for  execution ;  that  Ernest,  relpng  upon  Williams,  took 
them  out  of  the  parcel  and  signed  them  in  the  order  in  which  they 
came  to  hand,  signing  the  plaintiff's  deed  before  Miss  Kemp's, 
without  having  any  purpose  in  signing  one  before  the  other,  and 
when  he  had  signed  all,  handed  them  back  to  the  clerk  together, 
saying,  "  That  is  my  delivery." 
Vice-Chancellor  Wood  held  that  the  delivery  of  the  deeds  was 

simultaneous,  and  that,  as  a  deed  takes  effect  from  its  deliv- 
*118    ery,  the  two  mortgage-deeds  took  effect  *at  once.      His 

Honor  thought  that  the  case  was  very  analogous  to  that  of 
a  devise  to  A.,  and  then  a  devise  of  the  same  estate  to  B.  in  a  sub- 
sequent part  of  the  will,  which  was  settled  to  give  the  estate  to  A. 
and  B.  either  jointly  or  as  tenants  in  common,  and  that  the  effect 
of  two  cotemporaneous  conveyances  (as  to  which  point,  however, 
his  Honor  could  find  no  direct  authority)  must  be  similar.  His 
Honor  accordingly  decided  that  the  two  mortgages  were  payable 
pari  passu.  The  plaintiff  appealed . 
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Mr.  Giffard  and  Mr.  Fischer y  for  the  appellant.  —  We  say  that 
we  are  entitled  to  stand  in  the  place  of  the  insurance  company, 
for  our  money  paid  off  their  charge.  But,  supposing  the  transac- 
tion a  new  mortgage  transaction,  we  say,  first,  that  Miss  Kemp  was 
bound  by  the  knowledge  of  Williams.  Broiherton  v.  Hatt.  (a) 
She  cannot  adopt  his  acts  without  being  bound  by  his  fraud. 
Huguenin  v.  Baseley.  (ft)  But  if,  by  reason  of  his  having  com- 
mitted a  fraud,  she  is  not  affected  by  notice  of  all  that  he  knew : 
Kennedy  v.  Green ;  (c)  at  all  events  he  was  her  agent,  and  she 
must  be  bound  by  his  negligence,  and  be  in  the  position  of  a  person 
who  made  no  inquiry  after  the  deeds,  a  negligence  which  is  of  itself 
sufficient  to  postpone  her.  Setvitt  v.  Loosemore,  (d)  We  submit 
that  on  these  grounds  the  decision  must  be  in  our  favour,  even  if 
the  Vice  Chancellor  be  right  as  to  the  effect  of  the  deeds  at  law. 
But  we  contend  that  our  deed  has  priority  at  law,  it  not  being 
necessary  that  there  should  be  formal  words  of  delivery. 
Co.  Litt.,  (e)  *  Sheppard's  Touchst.,  (gf)  Doe  v.  Knight,  (A)  *119 
Bowker  v.  Burdikin,  (t)  Nash  v.  Flyn,  (i) 

Mr.  O.  Simpson  and  Mr.  Cotton^  for  Miss  Kemp.  —  As  to  the 
claim  to  stand  in  the  position  of  the  Law  and  Equity  Insurance 
Company,  there  is  no  ground  for  it;  the  transaction  of  August, 
1857,  was  a  new  transaction,  the  insurance  company  was  paid  off*, 
but  there  was  no  transfer  of  their  mortgage,  nor  any  attempt  to 
keep  it  alive.  The  debts  were  different  in  amount,  and  the  mem- 
orandum of  deposit  was  not  handed  over,  which  is  decisive  against 
a  transfer.  The  mere  handing  over  of  the  deeds  was  no  transfer, 
being  merely  in  pursuance  of  the  legal  mortgage.  Ex  parte 
Hooper.  (T)  Notice,  therefore,  is  out  of  the  case :  there  was  no 
prior  equity  of  which  to  have  notice.  Though  Williams  was  Miss 
Kemp's  agent,  there  was  such  negligence  on  the  part  of  the  soli- 
citor of  the  trustees,  that  his  clients  cannot  assert  any  equity 
founded  on  the  fraud  of  Williams.  The  solicitor  of  the  trustees 
ought  to  have  witnessed  Ernest's  execution  of  their  mortgage-deed : 
Viney  v.  Chaplin  ;(jn)  and  if  he  had  done  so  all  this  state  of 

(a)  2  Vera.  673.  (A)  6  B.  &  .C.  671. 

(6)  14  Ves.  278.  (i)    11  M.  &  W.  147. 

(c)  3  My.  &  K.  699.  (A:)  1  Jo.  &  Lat.  162,  176. 

(d)  9  Hare,  449,  468.  (0    19  Ves.  477. 

(e)  Page  36  a.  (m)  2  De  G.  &  J.  468. 
(g)  Pages  67,  68. 
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confusion  would  have  been  avoided.  But  in  fact  the  fraud  of 
Williams  was  rather  a  fraud  on  Miss  Kemp  than  on  any  one  else. 
There  was  no  fraud  on  Ernest ;  he  had  the  money  and  intended  to 
give  security  for  it ;  there  was  therefore  no  fraud  in  obtaining  the 
deeds  from  him,  which  distinguishes  the  case  from  Huguenin  v. 
Baseley,  It  was  the  duty  of  Williams  to  obtain  a  first  mortgage 
for  Miss  Kemp ;  he  committed  a  fraud  on  both  parties,  and  unless 
the  plaintiffs  can  make  out  a  prior  legal  title  they  cannot 

*  120    establish  priority.      But  they  *  cannot  make  out  a  prior 

legal  title.  The  deeds  were  incomplete  until  delivery,  and 
the  delivery  was  cotemporaneous.  This  creates  tenancy  in  com- 
mon. Burton's  Real  Property,  (a)  Simonds^s  Cosbj  (6)  Jenk.,  (<?) 
Coward  v.  Marshally  (d)  Sherratt  v.  Bentley.  (e) 

Mr,  Fucker^  in  reply. 

Judgment  reserved. 

July  16. 

The  Lord  Justice  Turner.  —  This  is  a  very  singular  case,  and 
involves  a  variety  of  points,  but  on  many  of  these  points  it  is  not 
in  my  judgment  necessary  for  us  to  give,  and  I  do  not  intend  to 
give,  any  opinion.  The  Vice-Chancellor  has  decided  this  case  upon 
the  ground  that  the  plaintiff  and  his  co-trustee,  and  the  defendant 
Frances  Kemp,  between  whom  the  question  in  this  case  lies,  are 
joint  tenants  or  tenants  in  common  at  law,  and  as  this  view  of  the 
case  is  most  favourable  to  the  defendant  F.  Kemp,  the  respondent 
upon  this  appeal,  I  assume,  without  meaning  to  decide,  that  his 
Honor's  opinion  upon  this  point  is  correct ; 'but  with  all  deference 
to  his  Honor,  it  does  not  seem  to  me  that  this  case  is  exhausted  by 
the  decision  upon  this  point.  It  seems  to  me  that  the  real  ques- 
tion between  these  parties  lies  behind  this  point;  that  it  is  in 
truth  this,  whether,  assuming  the  joint  tenancy  or  tenancy  in 
common  at  law,  there  is  not  an  equity  which  entitles  the 

*  121    *  plaintiff  and  his  co-trustee  to  priority  over  the  defendant 

Frances  Kemp,  and  I  am  of  opinion  that  there  is  such  an 

(a)  Sect.  598. 

(6)  8  Leon.  11;  3  Bulstr.  105;  Yelv.  210;  Lane,  118;  Cro.  Jac.  49. 
(c)  Page  256,  cent.  6,  case  50.  (e)   2  My.  &  K.  149,  161. 

Id)  Cro.  Eliz.  721. 
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equity.  The  deeds  belonging  to  the  estate  of  which  the  plaintiff 
and  his  co-trustee  claim  to  be  prior  mortgagees  came  to  the  hands 
of  the  plaintiff  and  his  co-trustee.  Whether  they  are  entitled,  by 
virtue  of  the  deeds  having  come  to  their  hands,  to  stand  in  the 
place  of  the  law  and  equity  oflSce,  from  whom  they  received  the 
deeds,  I  give  no  opinion ;  but  of  this  I  entertain  no  doubt,  that 
they  received  these  deeds,  not  as  joint  tenants  or  tenants  in  com- 
mon with  the  defendant  F.  Kemp  of  the  estate  comprised  in  the 
deeds,  but  as  sole  mortgagees  of  the  estate  and  without  notice  of 
any  right  or  title  on  the  part  of  the  defendant  F.  Kemp  to  any 
interest  in  the  estate ;  and  I  think  that  the  defendant  F.  Kemp's 
having  taken  such  interest  as  she  got  in  the  estate  without  having 
set  up  any  claim  to  the  deeds,  and  without  having  made  any  inquiry 
respecting  them,  amounted  to  such  gross  negligence  on  her  part 
as  to  entitle  the  plaintiff  and  his  co-trustee  to  priority  over  her, 
even  although  she  may  have  obtained  a  legal  interest  in  the  estate. 
That  there  was  fraud  upon  her  on  the  part  of  Williams  may,  for 
the  purpose  of  the  argument,  be  admitted  ;  that  by  reason  of  that 
fraud  she  ought  not  to  be  affected  with  notice  of  the  claim  of  the 
plaintiff  and  his  co-trustee  may,  for  the  purposes  of  the  argument, 
be  admitted  also;  but  Williams  was  her  agent, and  whether  affected 
by  bis  fraud  or  not,  she  must  be  affected  by  his  negligence.  Upon 
these  grounds,  I  respectfully  differ  from  the  opinion  of  the  Vice- 
chancellor,  and  am  of  opinion  that  this  certificate  must  be  altered 
by  giving  priority  to  the  plaintiff  and  his  co-trustee  over  the  defend- 
ant F.  Kemp. 

The  Lord  Justice  Knight  Bruce  concurred. 
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*  122   *  KISCH  V.  THE  CENTRAL  RAILWAY  COMPANY  OP 

VENEZUELA  (LIMITED).i 

1865.    May  30,  31.    June  1,  3,  5,  6.    July  21.    Before  the  Lords  Justices. 

The  plaintiff  took  shares  in  a  company  formed  for  making  a  railway  in  Vene- 
zuela. He  took  them  on  the  faith  of  a  prospectus  which  referred  to  a  con- 
cessioD  for  making  the  railway  as  having  been  made  by  the  Venezuelan 
government  to  the  company,  and  stated  that  the  contractor  had  guaranteed  a 
dividend  of  2<|/.  per  cent  on  the  paid-up  capital  during  the  construction  of  the 
works,  and  that  the  Venezuelan  government  had  guaranteed  a  dividend  of 
9/.  per  cent  on  the  paid-up  capital  for  twenty  years.  The  concession  had,  in 
fact,  been  made  to  another  company,  and  bought  by  this  company  at  a  price 
equal  to  one-tenth  of  its  whole  capitaL  The  articles  of  association  showed 
that  the  concession  was  purchased  from  another  company,  and  referred  to 
the  agreement  for  purchase ;  and  the  memorandum  of  association  stated  one 
of  the  objects  of  tlie  company  to  be,  acquiring,  by  purchase  or  otherwise, 
concessions  from  the  Venezuelan  government.  The  guarantee  of  the  con- 
tractor for  interest  during  the  construction  was,  in  fact,  limited  to  20,000/. 
in  all  (the  whole  capital  being  600,000/.).  The  guarantee  of  the  Venezuelan 
government  was  for  a  dividend  of  9/.  per  cent  while  the  line,  without  any 
default  on  the  part  of  the  company,  failed  to  produce  it.  The  documents 
giving  the  above  guarantees  were  referred  to  in  the  articles  without  stating 
their  contents. 

Edd,  that  the  plaintiff  having,  when  he  applied  for  the  shares,  agreed  to  be 
bound  by  the  memorandum  and  articles  of  association,  could  not  allege  igno- 
rance of  their  contents,  and,  therefore,  although  the  prospectus  ought  to  have 
stated  the  fact  of  the  concession  having  been  acquired  by  purchase  at  a  heavy 
price,  semble^  the  plaintiff  could  not  have  established  any  title  to  relief  on 
this  ground.* 

But  Jield,  that  although  the  plaintiff  must  be  treated  as  having  notice  of  the  con- 
tents of  the  memorandum  and  articles,  he  was  not  thereby  affected  by  such 
knowledge  of  the  contents  of  all  the  documents  referred  to  but  not  set  forth 
in  them,  as  to  be  debarred  from  complaining  of  any  deceptive  statement 
made  to  him  respecting  them ; '  that  he  was  entitled  to  rely  on  the  representa- 
tions in  the  prospectus  as  to  the  guarantees  by  the  contractor  aud  by  Vene- 
zuelan government,  and  that  these  representations  were  so  far  from  being 


>  S.  C.  affirmed,  L.  R.  2  H.  L.  99. 

•  See  Lawrence's  Case,  L.  R.  2  Ch.  Ap.  412,  418,  per  Cairns,  L.  J. 

'  See  Rawlins  v,  Wickham,  3  De  6.  &  J.  304,  and  cases  in  note  (1)  ;  Cen- 
tral Railway  Co.  of  Venezuela  r.  Kisch,  L.  R.  2  H.  L.  99 ;  Kerr  F.  &  M. 
(Iflt  Am.  ed.)  79,  80,  256,  266 ;  Reese  River  Mining  Co.  ».  Smith,  L.  R.  4 
H.  L.  64. 
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fair,  honest,  and  band  fidt  statements,  that  he  was  entitled  to  be  relieved 
from  bis  shares.^ 
Though  the  representations  in  the  prospectus  of  a  company  ought  not  (owing  to 
the  well-known  prevalence  of  exaggeration  in  such  documents)  to  be  tried 
by  as  strict  a  test  as  is  applied  in  other  cases,  they  are  required  to  be  fair, 
honest,  and  bond  fide. 

This  was  an  appeal  by  the  plaintiff  from  a  decree  of  Yice-Chan- 
cellor  Stuart  dismissing  his  bill. 

The  defendant  company  was  incorporated  as  a  company  with 
limited  liability  in  the  year  1864,  the  memorandum  and  articles  of 
association  being  registered  on  the  5th  of  July  in  that  year. 
The  objects,  as  defined  by  *  the  memorandimi  of  association,    *  128 
were :  The  constructing,  making,  maintaining,  managing,  and 
working  certain  specified  railways  in  the  Republic  of  Venezuela, 
providing  machinery,  stock,  plant,  &c.,  for  the  purposes  thereof, 
and  the  conveying  passengers,  animals,  and  goods  on  such  rail- 
ways,  and  the  carrying  on  of  every  kind  of  business  in  any  way 
connected  with  or  incidental  to  the  business  of  a  railway  company ; 
the  acquiring  by  purchase  or  otherwise  of  concessions  from  the 
Venezuelan  government  for  railways  and  other  undertakings,  and 
of  any  lands,  privileges,  and  rights,  and  the  maintaining,  manag- 
ing, working,  letting,  mortgaging,  exchanging,  selling,  or  other- 
wise dealing  with  the  same  or  any  part  thereof ;   and,  in  brief,  the 
doing  of  all  matters  and  things  which  might  appear  to  the  com- 
pany to  be  incidental  or  conducive  to  the  attainment  of  all  or  any 
of  the   above  objects.    The  capital   of  the  company  was  to  be 
500,000/.  divided  into  10,000  shares  of  50/.  each,  and  was  to  be 
increased  from  time  to  time  to  such  an  amount,  and  in  such  num- 
ber of  shares  as  might  from  time  to  time  be  deemed  expedient. 

By  the  articles  of  association  it  was  amongst  other  things  pro- 
vided as  follows :  — 

"  The  capital  of  the  company  shall  consist  of  500,000/.  sterling, 
divided  into  10,000  shares  of  50/.  each,  to  be  paid  at  the  time  and 
in  the  manner  hereinafter  provided,  and  to  be  allotted  by  the  board 
as  they  think  fit.    The  board  may,  at  any  time  after  the  expiration 

«  See  Eerr  F.  &  M.  (1st  Am.  ed.)  82-87,  110,  111 ;  Jenninga  r.  Broughton, 
5  De  G.,  M.  &  6.  126  and  notes;  1  Dart  V.  &  P.  (4th  Eng.  ed.)  96;  Smith's 
Case,  L.  R.  2  Ch.  Ap.  604;  Ross  v.  Estates  Investment  Co.,  L.  R.  3  Ch.  Ap. 
682. 
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of  three  months  from  the  incorporation  of  the  company,  in- 
crease the  capital  by  the  creation  of  new  shares,  upon  such  terms, 
and  either  with  or  without  preference  or  priority  as  regards  divi- 
dends or  otherwise,  as  the  directors  deem  expedient.  Every  such 
increase  of  capital  shall  nevertheless  be  subject  to  confirmation  by 
the  company  in  general  meeting." 

*  124        *  "  The  directors  shall  adopt  and  carry  into  eflFect  the 

contract  or  agreement  bearing  even  date  herewith,  already 
entered  into  on  behalf  of  the  company  by  the  subscribers,  for 
acquiring  the  transfer  of  the  agreement  for  the  purchase  of  the 
concession  for  the  construction  of  the  said  railway  mentioned  in 
the  said  memorandum  of  association,  and  the  contracts  and  agree- 
ments with  a  contractor  for  constructing  the  line  and  otherwise, 
and  any  other  contract,  <&c.,  already  entered  into  in  relation  to 
establishing  the  company,  or  raising  or  obtaining  subscriptions  for 
the  capital  thereof,  and  may  acquire  any  land,  houses,  or  buildings 
intended  for  the  use  of  the  company,  whether  situated  within  the 
United  Kingdom  or  elsewhere,  and  may  enter  into  and  carry  into 
effect  any  contract,  agreement,  or  arrangement  which  they  deem 
expedient  for  those  purposes,  or  otherwise  in  relation  to  any  matter 
connected  with  the  business  of  the  company,  upon  such  terms  as 
they  may  from  time  to  time  deem  advisable.  They  may  pay  for  the 
acquisition,  removal,  erection,  or  building  of  any  property  by  these 
articles  authorized  to  be  acquired  for  the  company,  either  in  cash, 
or  in  shares  wholly  or  in  part  paid  up,  or  in  such  other  manner  as 
they  deem  expedient." 

The  agreement  for  acquiring  the  benefit  of  the  concession  was 
an  agreement  by  which  the  promoters  had  agreed  to  purchase  the 
concession  from  the  National  Financial  Company  for  50,000/. 

On  the  day  on  which  the  company  was  formed,  the  5th  of  July, 

1864,  an  agreement  was  entered  into  between  the  subscribers  to 

the  memorandum  of  association  and  J.  R.  Croskey,  by  which 

Groskey  agreed  to  construct  the  railway  from  Puerto  Cabello  to 

San  Felipe,  and  it  was  thereby,  among  other  things,  agreed  : 

*  125   "That  the  works  shall  be  commenced  by  the  said  *  contrac- 

tor within  four  months  from  the  date  of  the  first  allotment 

of  shares.    The  whole  of  the  said  line  of  railway  and  works  shall 

be  delivered  up  to  the  said  company,  completed  and  fit  for  traffic, 

on  or  before  the  8d  of  October,  1868.    The  price  of  construction 
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of  the  whole  of  the  said  railway  and  works,  and  for  providing  the 
fixed  plant,  rolling  stock,  and  other  matters  and  things  in  accord- 
ance with  the  said  specification,  and  the  said  plan  and  section  as 
hereinbefore  is  mentioned,  shall  be  the  sum  of  420,0002.,  payable 
at  the  times  and  in  manner  hereinafter  mentioned.  The  said  con- 
tractor shall  pay  to  the  said  company  interest  at  the  rate  of  2Z.  lO^. 
per  cent  per  annum  oa  all  capital  which  shall  from  time  to  time 
be  paid  up  in  the  said  company  during  the  time  of  the  construction 
of  the  said  railway  and  works,  and  until  such  railway  and  works 
are  delivered  up  to  the  said  company  entirely  completed  and  fit 
for  traffic.  Provided  always,  that  the  liability  of  the  said  contrac- 
tor to  pay  such  interest  as  aforesaid  shall  cease  when  and  so  soon 
as  he  shall  have  paid  the  said  company  for  such  interest  sums  of 
money  amounting  in  the  aggregate  to  20,000." 

Upon  the  formation  of  the  company  a  prospectus  was  issued  by 
them  which  commenced  as  follows :  '^  The  National  Financial 
Company  (Limited)  invite  subscriptions  for  shares  in  the  Central 
Bail  way  Company  of  Venezuela  (Limited),  incorporated  under  the 
Companies  Act,  1862,  for  the  construction  and  working  of  a  cen- 
tral railway  in  the  Republic  of  Venezuela,  under  a  concession  and 
importa.nt  guarantees  from  the  government.  First  section, — 
From  Puerto  Cabello  to  San  Felipe,  a  distance  of  about  fifty-four 
miles.  Capital,  500,000Z.  in  10,000  shares  of  50/.  each.  Payment 
on  application,  1/.  per  share  ;  21.  on  allotment,  and  2Z.  one  month 
after  allotment.  No  call  to  exceed  5/.  per  share,  or  to  be 
made  at  *  intervals  of  less  than  three  months.  A  govern-  *  126 
ment  guarantee  to  the  shareholders  of  9  per  cent  per  annum 
for  twenty  years  on  the  capital  employed,  amply  secured  by  a 
mortgi^  of  10  per  cent  on  the  import  duties  of  La  Guayra  and 
Puerto  Cabello,  together  with  2i  per  cent  guaranteed  by  the 
contractor  during  the  construction  of  the  line ;  other  privileges 
have  also  been  granted.  Interest  dates  from  the  commencement 
of  the  works."  There  followed  a  list  of  the  directors,  and  the 
National  Financial  Company  (Limited)  were  mentioned  as  being 
tlie  agents.  The  prospectus  then  proceeded :  '^  The  object  of  this 
company  is  to  construct  and  work  a  central  railway  in  the  Repub- 
lic of  Venezuela,  under  a  concession  from  that  government,  the 
first  section  of  which  will  be  from  Puerto  Cabello  to  the  important 
town  of  San  Felipe,  a  distance  of  about  fifty-four  miles,  the  plans 
and  surveys  of  which  are  completed,  and  tlie  works  already  partly 
vol..  m.  7  [  9*^  ] 
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executed.  Venezuela  possesses,*  perhaps,  the  most  prolific  soil  in 
the  world ;  and  there  are  tens  of  thousands  of  acres  of  land 
awaiting  occupation,  and  situated  in  a  climate  suited  to  European 
constitutions.  The  country  through  which  the  railway  will  pass  ia 
a  most  productire  one  for  coffee,  cocoa,  cotton,  hides,  indigo,  &c., 
besides  being  a  rich  agricultural  district ;  therefore,  a  large  and 
permanent  traffic  will  be  at  once  secured  to  the  company.  The 
gOTernmcnt  of  Venezuela  have  by  a  decree  and  concession  granted 
the  right  of  making  a  central  railway  from  Puerto  Cabello  west- 
ward to  San  Felipe  and  southward  to  Valencia,  together  with 
power  of  extension  from  the  latter  place  to  Caraccas,  the  capital  oi 
.  the  country,  and  have  bound  themselves  for  a  period  of  twenty-fi.ve 
years  not  to  grant  any  other  concession  for  the  construction  of  a 
railway  in  the  direction  of  the  central  railway.     By  the  decree 

and  concession,  the  following  amongst  other  privileges  are 
*  127    secured  to  the  company  :  *  First,  a  guarantee  of  9  per  cent 

interest  on  all  calls  paid  on  account  of  the  subscribed  capital 
for  a  period  of  twenty  years,  amply  secured  by  a  cession  of  the 
import  duties  of  La  Guayra  and  Puerto  Cabello.  Secondly, 
exemption  of  the  capital  of  the  company  for  forty  years  from  all 
national,  provincial,  or  municipal  taxes.  Thirdly,  the  right  to 
import  all  materials  for  the  construction  and  use  of  the  railway 
free  of  duty  for  twenty-five  years.  Fourthly,  a  free  grant  of  all 
lands  required  for  the  construction  of  the  railway,  and  for  the 
stations  and  other  buildings  required  to  be  erected.  Fifthly,  a 
free  grant  of  30,000  acres  of  land  in  addition  to  the  above  in  the 
provinces  through  which  the  railway  will  pass,  and  for  which  laud 
warrants  will  be  issued  to  the  company  on  the  completion  of  the 
line.  The  land  through  which  the  line  passes  is  peculiarly  free 
from  engineering  difficulties,  and  the  works  are  capable  of  being 
constructed  on  most  favourable  conditions."  The  prospectus  then 
described  what  tunnels  and  bridges  there  would  be,  and  proceeded : 
"  A  contract  has  been  entered  into  by  the  company  with  a  respon- 
sible contractor,  based  upon  surveys,  plans,  and  sections  approved 
by  the  government,  for  the  completion  of  the  line  from  Puerto 
Cabello  to  San  Felipe,  including  stations  and  rolling  stock  at  a 
price  considerably  within  the  available  capital,  and  the  works  will 
be  commenced  forthwith.  Security  has  been  taken  for  a  due  ful- 
filment of  the  contract.  The  contractor  also,  in  consideration  of 
receiving  a  large  quantity  of  timber  along  the  line  for  his  use, 
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guarantees  2^  per  cent  on  the  pliid-up  capital  during  the  construc- 
tion of  the  works."  The  prospectus  then,  after  stating  the  par- 
ticulars of  the  traffic  which  was  expected,  proceeded  to  state,  that 
^^  The  engineer's  report,  together  with  maps,  plans,  and  surveys  of 
the  line,  may  be  inspected  and  any  further  information 
*  obtained  on  application  at  the  temporary  offices  of  the  *  128 
company." 

At  the  foot  of  this  prospectus  there  was  a  form  of  application  for 
sliares,  which  was  in  these  terms :  — 

^^  Gentlemen,  —  Having  paid  to  your  bankers  the  sum  of  £ 
being  a  deposit  of  1/.  per  share  on  shares  in  the  above 

company,  I  hereby  request  that  you  will  allot  me  that  number,  and 
I  agree  to  accept  the  same  or  any  less  number  you  may  allot  me, 
and  to  become  a  member  of  the  company  ;  and  I  authorize  you  to 
place  my  name  on  the  register  of  members  for  the  shares  so  allotted ; 
and  I  agree  to  be  bound  by  all  the  conditions  and  regulations 
contained  in  the  memorandum  and  articles  of  association  of  the 
company." 

This  prospectus  was  left  at  the  house  of  the  plaintiff,  and  upon 
the  faith  of  the  statements  contained  in  it,  the  plaintiff,  on  the  13th 
of  July,  1864,  paid  1002.  to  the  company's  bankers,  and  applied  for 
100  shares  in  the  company.  The  100  shares  for  whicli  the  plaintifi 
thus  applied  were  allotted  to  him  on  the  14th  of  July,  1864  ;  and 
on  the  25th  of  July,  1864,  he  paid  to  the  bankers  of  the  company 
the  2002.  which  was  payable  on  the  allotment  of  the  shares.  Be- 
fore tliis  time,  however,  he  had  applied  to  the  company  to  reduce 
the  number  of  shares  held  by  him  from  100  to  10,  on  the  ground 
that  he  had  not  expected  that  so  large  an  allotment  would  be  made 
to  him,  and  that  he  had  not  the  means  of  meeting  it.  The  com- 
pany, however,  had  declined  to  reduce  the  allotment ;  the  secretary, 
as  it  appeared,  telling  the  plaintiff  that  he  might  sell  the  shares  in 
the  market,  and  (as  the  plaintiff  stated  in  his  evidence)  saying  that 
he  would  have  no  difficulty  in  doing  so.  The  plaintiff,  it  ap- 
peared, had  also  before  this  time  heard  *  some  rumours  *  129 
affecting  the  credit  of  the  company,  but  they  did  not  relate 
to  any  of  the  points  of  which  the  plaintiff  complained  by  his  bill ; 
and  he  deposed  that  he  paid  the  200Z.  in  the  full  reliance  on  the 
statement  that  he  could  sell  his  shares,  but  afterwards  found  that 
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there  was  no  market  for  them.  It  further  appeared,  from  the  evi- 
dence of  the  secretary  and  the  cross-examination  of  the  plaintiff, 
that  the  plaintiff  stated  to  the  secretary  on  one  occasion,  that  he 
had  not  expected  so  large  an  allotment,  and  that  if  fewer  shares 
had  been  allotted  to  him  he  should  not  have  objected  to  keeping 
them. 

Nothing  further  appeared  to  have  been  done  by  either  party 
until  the  month  of  September,  1864,  when  the  company  applied  to 
the  plaintiff  for  payment  of  200Z.,  being  a  further  sum  of  2/.  per 
share,  which  became  payable  one  month  after  allotment.  The  plain- 
tiff then  began  to  make  inquiries  into  the  truth  of  the  statements 
contained  in  the  prospectus,  and  finding  himself  unable  to  conduct 
the  necessary  inquiries,  he,  in  the  month  of  November,  1864,  on  re- 
ceiving a  peremptory  letter  from  the  company  demanding  payment 
of  what  was  due  in  respect  of  his  shares,  consulted  his  solicitor  on 
the  subject.  An  investigation  then  took  place  into  the  documents 
in  the  hands  of  the  company  relating  to  its  affairs,  and  pending 
this  investigation  the  company  brought  an  action  against  the  plain- 
tiff for  what  was  due  from  him  in  respect  of  his  shares. 

In  this  state  of  circumstances,  and  on  the  28th  of  January,  1865, 
the  bill  in  this  cause  was  filed,  alleging,  that  from  the  documents 
which  had  been  produced  by  the  company  the  plaintiff  had  ascer- 
tained that  the  statements  contained  in  the  prospectus  were  false 
in  many  respects,  and  that  the  plaintiff  had  been  induced  to 
*  130  take  his  shares  and  pay  the  calls  by  such  false  *  representa- 
tions. Various  points  were  alleged  against  the  prospectus, 
some  of  which  were  pronounced  by  the  Court  to  be  undeserving  of 
notice,  and  others,  though  causing  suspicion,  insufficient  to  ground 
any  title  to  relief.  None  of  these  points  appear  capable  of  being 
usefully  reported.  The  points  which  the  Court  considered  to  be 
of  importance  were  as  follows :  (1.)  That  the  prospectus  treated 
the  concession  of  the  Venezuelan  government  as  made  to  the  com- 
pany, suppressing  all  notice  of  the  fact  that  the  company  were  the 
purchasers  of  it  for  the  large  sum  of  50,000/.,  being  one-tenth  oi 
the  whole  capital  of  the  company.  (2.)  The  prospectus  stated, 
that  the  contractor  guaranteed  2/.  lO^.  per  cent  interest  on  the 
capital  during  the  construction  of  the  line,  omitting  all  notice  of 
the  fact  that  the  contractor's  liability  for  interest  was  limited  to 
20,000?.  in  the  whole.  (3.)  The  prospectus  stated  that  the  Vene- 
zuelan government  had  guaranteed  for  a  period  of  twenty  years  9/. 
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per  cent  interest  on  all  calls  paid  on  account  of  the  capital,  sup- 
pressing the  fact  that  this  9/.  per  cent  was  guaranteed  only  while  . 
the  line,  without  any  default  on  the  part  of  the  company,  failed  to 
produce  so  much.  The  bill  prayed  that  it  might  be  declared  that 
the  plaintiff  was  induced  to  purchase  his  shares  and  to  pay  the  calls 
thereon  by  the  aforesaid  fraudulent  misrepresentations,  that  the 
purchase  might  be  declared  void,  and  that  the  defendants  might  be 
ordered  to  repay  to  the  plaintiff  the  purchase-money  and  calls  paid 
by  him,  together  with  interest  at  such  rate  as  tlie  Court  should 
think  fit,  and  all  expenses  to  which  he  might  have  been  put  in  re- 
spect of  the  shares,  the  plaintiff  offering  to  return  the  shares.  The 
bill  also  prayed  for  an  injunction  to  restrain  the  company  from 
proceeding  in  the  action  which  had  been  brought  by  them  against 
the  plaintiff.  Vice-Chancellor  Stuart,  upon  the  hearing  of 
the  cause,  dismissed  the  bill  with  *  costs,  and  the  plaintiff  ♦  131 
now  appealed  from  this  order  of  dismissal. 

3/r.  Malins  and  Mr,  SwanstQUy  for  the  plaintiff,  in  support  of  the 
appeal.  —  The  prospectus  contains  misrepresentations  of  a  material 
chai-acter,  and  the  plaintiff  when  he  took  his  shares  knew  nothing 
but  what  the  prospectus  told  him.  Even  if  the  person  making  the 
statements  does  not  actually  know  them  to  be  untrue,  yet,  if  they 
are  so  to  a  material  extent,  the  contract  is  avoided.  Rawlins  v. 
Wickham.  (a)  Here,  however,  are  material  suppressions  of  facts 
which  were  known  to  the  persons  issuing  the  prospectus.  There  is 
no  excuse  for  not  divulging  the  conditions  as  to  the  guarantee  by 
the  Venezuelan  government,  or  the  limitation  of  the  contractor's 
guarantee.  The  prospectus  holds  forth  an  absolute  guarantee  of 
11/.  10«.  per  cent.  New  Brunsmck  and  Canada  Railway  and  Land 
Company  v.  Muggeridge.  (6)  The  case  of  The  New  Brunswick  and 
Canada  Railway  and  Land  Company  v.  Conybeare  (c)  is  distin- 
guishable ;  for  there  Conybeare  had  means  of  knowledge,  which 
the  plaintiff  here  had  not,  and  so  was  not  misled. 

The  Attorney' General  (Sir  R.  Palmer),  Mr.  Greene^  and  Mr.  W. 
Morris,  for  the  company.  —  This  case  is  governed  by  the  principles 
laid  down  in  Jennings  v.  Broughton  (d)  and  The  New  Brunswick 

(a)  3  De  G.  &  J.  304.  (c)  9  H.  L.  Cas.  711,  735. 

(6)  1  Drew.  &  Sm.  363. 

\d)  6  De  G.,  M.  &  G.  126,  180.  136.  136,  139. 
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and  Canada  Railway  and  Land  Company,  (a)  The  plain- 
,  *  132  tiff  *  is  bound  by  the  memorandum  and  articles  of  associa- 
tion, and  they  show  the  purchase  of  the  concession,  so  no 
complaint  can  be  made  because  it  was  not  expressly  mentioned  in 
the  prospectus.  As  regards  the  limit  of  the  contractor's  liability 
for  interest,  there  is  no  probability  of  the  sum  payable  ever  ap- 
proaching 20,000/.,  so  the  limit  is  practically  no  limit  at  all.  The 
qualification  of  the  government  guarantee  does  not  cause  any  prac- 
tical risk.  The  appellant  is  merely  trying  to  get  rid  of  his  shares, 
because  he  has  got  too  many  and  cannot  afford  to  pay  the  calls. 
He  admits  he  should  not  have  complained  if  fewer  had  been  allotted 
to  him. 

Mr,  Matins,  in  reply.  — The  defendants  cannot  rely  on  the  mem- 
orandum and  articles,  which  the  plaintiff  had  never  seen,  as  cor- 
recting and  supplying  misrepresentations  and  suppressions  in  their 
prospectus.  Jennings  v.  Braughton  does  not  apply,  for  Jennings 
did  not  rely  on  the  representations,  but  made  inquiries,  and  went 
by  the  result  of  them.  Here  the  plaintiff  had  seen  nothing  but 
the  prospectus,  and  bought  entirely  on  the  faith  of  it.  Dyer  v. 
Hargreave.  (i)  He  was  entitled  to  assume  the  memorandum  and 
articles  to  be  conformable  to  the  prospectus. 

Judgment  reserved. 

July  21. 

The  Lord  Justice  Tuhner,  after  stating  the  facts  of  the  case,  pro- 
ceeded as  follows :  — 

*  133  Upon  the  argument  of  this  appeal  before  us,  the  case  *  ot 
the  plaintiff,  the  appellant,  was  rested  wholly  on  the  charac- 
ter of  the  statements  contained  in  the  prospectus.  The  respond- 
ent's case,  on  the  other  hand,  was  rested  on  two  grounds.  First, 
that  even  assuming  the  prospectus  to  be  open  to  the  imputations 
alleged  against  it,  the  appellant  nevertheless  was  not  entitled  to 
any  relief  in  equity ;  and  secondly,  that  the  statements  in  the 
prospectus  impeached  by  the  bill  were  not  in  fact  open  to  the 
imputations  alleged  against  them.     Upon  the  first  point  the  re- 

(a)  9  H.  L.  Cm.  728,  724,  742.  (6)  10  Ve«.  606. 

[102] 


KISCH  V.  CENTRAL  BAILWAT   COMPANY  OP  VENEZUELA.    *  133 

spondents  relied  on  the  cases  of  Jennings  v.  Broughton  and  The  New 
Brunswick  Railway  Company  v.  Conybeare  ;  but  in  neither  of  those 
cases  was  it  said  that  where  persons  are  induced  to  become  holders 
of  shares  in  a  company  by  untrue  or  deceptive  statements  contained 
in  the  company's  prospectus,  there  is  no  equity  to  undo  the  contract 
founded  on  those  statements.  On  the  contrary,  in  both  those  cases 
the  existence  of  such  an  equity  was  assumed,  but  there  were  special 
circumstances  in  each  of  them  which  were  considered  to  preclude 
the  Court  from  giving  effect  to  the  equity,  and  the  circumstances 
which  led  to  the  determination  in  those  cases  are  widely  different 
from  the  circumstances  which  exist  in  the  present  case.  I  can  see 
nothing  in  this  case  which  can  debar  the  appellant  from  asserting 
the  equity  on  which  he  relies,  beyond  the  delay  in  asserting  it,  and 
I  think  the  circumstances  of  the  case  sufficiently  account  for  the 
delay.  The  respondents  in  this  part  of  their  argument  insisted 
strongly  that  the  appellant  was  bound  by  the  memorandum  and 
articles  of  association,  and  I  quite  agree  that  the  appellant,  having 
when  he  applied  for  the  shares  agreed  to  be  bound  by  the  conditions 
and  regulations  contained  in  those  instruments,  must  be  held  to  be 
bound  by  those  conditions  and  regulations.  Having  entered  into 
this  agreement  with  his  eyes  open,  and  without  having  been 
induced  to  do  so  by  any  fraud  or  contrivance  *  on  the  part  of  *  134 
the  respondents,  he  cannot  be  permitted  to  set  u])  against 
them  any  assumed  or  actual  ignorance  on  his  part  of  the  contents 
of  those  instruments ;  but  this,  as  it  seems  to  me,  falls  far  short  of 
what  is  necessary  to  support  the  respondent's  case.  It  does  not 
follow  that  because  the  appellant  is  bound  by  the  contents  of  these 
instruments,  he  is  therefore  to  be  held  affected  with  such  knowledge 
of  the  documents  referred  to  in  them  as  to  be  debarred  from  com- 
plaining of  any  false  or  deceptive  statement  which  may  have  been 
made  as  to  the  contents  of  those  documents.  The  doctrine  of 
notice  cannot,  I  think,  be  carried  to  that  extent:  When  persons 
undertake  to  make  statements  as  to  the  contents  of  documents, 
they  cannot  in  my  opinion  be  heard  to  say  that  the  statements 
which  they  have  made  were  known  to  be  untrue,  unless  indeed 
they  can  show  by  incontestable  evidence  that  this  was  the  case,  and 
that  the  business  in  hand  proceeded  on  that  footing.  It  is  not  in 
my  opinion  competent  to  them  to  say  to  the  persons  to  whom  the 
statements  have  been  made,  "  You  had  notice  of  the  documents, 
and  might  have  seen  them,  and  ascertained  whether  the  statements 
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were  true  or  not."  The  respondents  in  their  argument  on  this  part 
of  the  case  also  relied  much  on  what  appears  in  the  secretary's 
affidavit,  and  in  the  appellant's  cross-examination,  to  which  1  have 
already  referred ;  but  it  is,  I  think,  a  sufficient  answer  to  the  argu- 
ment on  these  points,  that  the  appellant's  cross-examination  shows 
what  were  the  rumoui*s  which  had  reached  him  in  the  first  instance, 
and  that  they  had  no  reference  whatever  to  the  matters  complained 
of  by  this  bill,  and  that  what  the  appellant  might  have  been  dis- 
posed to  do,  if  the  number  of  his  shares  had  been  reduced,  cannot 
justly  be  urged  against  him  when  the  respondents  are  insisting  that 

he  is  bound  to  take  the  full  number  of  his  shares. 
*  135        *  Tlie  question  therefore  in  this  case  must  depend,  in  my 

view  of  it,  upon  the  character  of  the  representations  con- 
tained in  the  prospectus  of  this  company,  there  being  in  my 
opinion  no  doubt  whatever  that  the  contract  in  this  case  was  based 
upon  the  prospectus.  I  shall  presently  proceed,  therefore,  to 
examine  the  statements  contained  in  this  prospectus  with  refer- 
ence to  what  appears  upon  the  documents  which  the  company  had 
in  their  possession  when  the  prospectus  was  issued.  Before  doing 
so,  however,  it  may  be  well  to  observe,  that  in  considering  such  a 
document  as  the  prospectus  of  a  company  allowance  must  be  made 
for  some  latitude  of  statement.  It  is  unfortunately  so  universally 
known  and  understood  that  tlie  prospectus  of  a  company  never  in 
fact  contains  a  strictly  accurate  account  of  its  prospects  and 
advantages,  that  tlie  validity  of  bargains  founded  upon  such 
instruments  cannot,  I  think,  properly  be  tried  by  as  strict  a  test 
as  may  be  applied  in  other  cases.  It  is  not  because  a  prospectus 
contains  exaggerated  views  of  the  advantages  of  the  company  to 
which  it  relates,  or  contains  some  casual  or  trifling  errors  or 
inaccuracies,  that  this  Court  would  in  my  opinion  be  justified  in 
setting  aside  a  bargain  founded  upon  it ;  but,  on  the  other  hand, 
this  Court  expects  and  requires  that  where  a  contract  is  founded 
upon  statements  made  by  one  of  the  parties  to  it,  those  statements 
should  be  fair,  honest,  and  bond  fide  statements. 

Such  being  the  principles  by  which  this  case  must  be  determined, 
I  proceed  to  examine  the  statements  contained  in  this  prospectus 
which  are  impeached  by  the  bill,  for  as  to  any  of  the  statements  in 
the  prospectus  which  are  not  impeached  by  the  bill,  we  cannot  in 
my  opinion  pay  any  attention  to  them.  Where  fraud  is  charged, 
it  must  be  distinctly  alleged,  and  there  is  not  in  this  bill 
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even  a  general  charge  of  fraud.  As  to  the  *  statements  *  136 
in  the  prospectus  which  are  in  terms  impeached  by  this  bill, 
the  allegations  of  the  bill  vary  very  much  in  my  judgment  in  the 
degree  of  importance  which  ought  to  be  attached  to  them.  Some 
of  them,  I  thmk,  may  be  wholly  disregarded.  Others  of  them 
seem  to  me  to  have  only  a  remote  and  indirect  bearing  upon  the 
question  before  us,  and  can,  I  think,  at  the  most  be  regarded  only 
as  casting  a  suspicion  upon  the  bona  fides  of  the  document. 
Others  again  require  to  be  very  carefully  considered. 

[His  Lordship  here  referred  to  several  allegations  which  he  con- 
sidered might  be  wholly  disregarded,  and  to  several  others  which 
he  considered  as  not  entitling  the  plaintiff  to  relief.] 

Tlie  statements  in  the  prospectus  on  which  in  my  opinion  the 
decision  of  this  case  must  depend  are  those  which  have  reference 
to  the  purchase  of  tlie  concession  for  50,000L,  and  to  the  guaran- 
tees of  2^  per  cent  by  the  contractor,  and  9  per  cent  by  the 
Venezuelan  government.  Looking  to  the  very  large  amount  of 
the  purchase-money  to  be  paid  for  the  concession,  I  cannot  but 
think  that  in  common  honesty  some  mention  of  that  amount  ought 
to  have  been  made  in  the  prospectus ;  but  still,  having  regard  to 
the  knowledge  conveyed  to  the  plaintiff  by  the  articles  of  associa* 
tion,  I  am  not  prepared  to  say  that  we  could  on  this  ground  alone 
have  properly  held  that  there  was  a  want  of  bona  fides  in  the  pro- 
spectus. I  am  not  disposed  to  go  further  on  this  part  of  the  case 
than  to  say  that  tlie  silence  of  the  prospectus  upon  this  subject 
casts  some  reflection  upon  it,  and  renders  it  incumbent  on  the 
Court  to  examine  more  strictly  the  other  parts  of  the  document. 

Now,  another  ground  on  which  the  prospectus  is  impeached 
*  is  this,  that  the  prospectus  sets  forth  that  the  contractor  *  137 
agrees  to  pay  2^  per  cent  interest  on  the  paid-up  capital 
during  the  construction  of  the  works  of  the  railway,  but  that  by 
the  agreement  of  the  5th  of  July,  1864,  between  the  contractor 
and  the  subscribers  of  the  memorandum  of  association,  the  lia- 
bility of  the  contractor  was  agreed  to  be  confined  to  20,000/.  for 
interest,  and  that  that  was  the  whole  sum  for  which  he  was  to  be 
answerable.  I  cannot  but  think  that  in  common  honesty  this 
limitation  of  the  contractor's  liability  ought  to  have  been  set  forth 
in  the  prospectus.  It  was  said  for  the  respondents  that  this  sum 
of  20,0002.  would  cover  all  the  interest,  but  there  is  no  evidence 
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of  this,  nor,  according  to  the  best  calculation  which  1  have  been 
able  to  make,  would  it  be  so  if  the  calls  were  made  at  regular 
intervals  of  three  months  and  were  duly  paid  up ;  and  certainly  it 
was  for  the  appellant  to  judge  whether  he  would  run  the  risk  of 
the  20,0002.  being  sufficient  for  this  purpose;  and  I  do  not  see 
how  the  respondents  could  be  justified  in  depriving  him  of  the 
means  of  forming  a  judgment  on  this  point  by  keeping  back  the 
limitation  of  the  contractor's  liability. 

Again,  the  prospectus  states  that  by  the  concession  a  guarantee 
of  9  per  cent  interest  on  all  calls  paid  on  account  of  the  subscribed 
capital  for  a  period  of  twenty  years  (I  pass  by  what  is  said  as  to 
the  security  for  this  payment,  not  being  satisfied  that  the  security 
is  insufficient)  is  secured  to  the  company ;  but  upon  examining  the 
documents,  it  appears  that  this  9  per  cent  is  guaranteed  only  whilst 
the  line  does  not  produce  it  from  no  default  on  the  part  of  the 
company,  and  the  prospectus  is  silent  as  to  this  qualification  of 
the  guarantee.  In  my  opinion,  this  statement  as  to  the  guarantee 
of  9  per  cent  cannot  be  regarded  as  a  fair,  honest,  and  bond  fide 

statement.  The  company  must  have  known  that  the  guar- 
*  138    antee  *  of  9  per  cent  was  subject  to  this  quaUfication ;  and 

in  my  opinion  they  could  not  be  justified  in  suppressing  that 
knowledge.  The  appellant,  it  is  true,  becoming  a  member  of  the 
company,  would  be  bound  by  the  consequence  of  their  defaults ; 
but  this  does  not  seem  to  me  at  all  to  affect  the  question  we  have 
to  determine,  which  is,  whether  the  appellant,  had  he  been  made 
aware  of  this  qualification  of  the  guarantee,  woidd  have  agreed  to 
become  a  member  of  the  company. 

Looking  to  the  statements  to  which  I  have  last  referred,  I  can- 
not agree  in  the  conclusion  at  which  the  Yice-Gliancellor  appears 
to  have  arrived,  that  there  was  no  misrepresentation  or  deception 
in  this  prospectus.  On  the  contrary,  for  the  reasons  which  I  have 
stated,  I  am  of  opinion  that  statements  contained  in  this  prospectus 
were  unfair  and  dishonest ;  and  I  am  of  opinion,  therefore,  that 
this  decree  ought  to  be  reversed,  and  that  there  should  be  a  decree 
for  repayment  to  the  plaintiff  of  the  moneys  paid  by  him  with 
interest  at  4  per  cent ;.  but  as  the  appellant  has  brought  forward 
many  charges  of  fraud  which  he  has  failed  to  prove,  I  think  there 
should  be  no  costs  of  the  suit. 

The  Lord  Justice  Knight  Bruce  concurred. 
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I860.     May.    June  9.    Before  the  Lord  Chancellor  Lord  Campbell  and  the 

Lords  Justices. 

Determination  of  an  agreement  of  the  nature  of  a  partnership  at  will  held  to 
result  from  the  cmimus  of  the  parties  towards  each  other  without  any  formal 
notice.^ 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Wood 
pronounced  on  a  summons  adjourned  from  Chambers. 

The  plaintiffs,  who  carried  on  business  under  the  firm  of  S. 
and  W.  Pearce  &  Co.,  were  ship-brokers  at  Liverpool.  The  de- 
fendants, who  carried  on  business  under  the  firm  W.  S.  Lindsay 
&  Co.,  were  ship-brokers  in  London. 

In  the  year  1848,  the  plaintiffs'  firm  entered  into  an  agreement 
with  the  defendants'  firm  for  exclusive  correspondence  ;  the  effect 
of  which  was  that,  as  regarded  freights  for  ships  and  ships  requir- 
ing freights,  each  firm  was  bound  to  give  an  opportunity  of  char- 
tering vessels  to  the  other  firm  in  priority  to  any  other  ship-broker. 
Up  to  the  month  of  January,  1852,  and  after  that  time,  the  firms 
of  the  plaintiffs  and  defendants  did  a  considerable  amount  of  busi- 
ness together,  resulting  from  this  agreement  for  exclusive  corre- 
spondence. Li  the  month  of  January,  1852,  the  plaintiffs'  firm 
entered  into  a  written  agreement  with  the  defendants'  firm.  The 
bill  was  filed  on  the  21st  of  July,  1856,  to  enforce  accounts  against 
the  defendants'  firm.  Some  of  those  accounts  could  only  be  re- 
quired on  the  principle  of  the  agreement  being  an  agreement  bind- 
ing on  the  defendants'  firm.  The  defendants,  by  their 
answer,  filed  *in  December,  1856,  alleged  that  they  had  *140 
never  entered  into  the  written  agreement.  The  cause  was 
heard  in  July,  1858,  and  the  Vice-Chancellor  Wood,  in  a  judg- 
ment pronounced  on  the  2d  of  August,  1858,  held  that  the  written 
agreement  bound  the  defendants'  firm.  In  January  1860,  that 
decision  was  afiirmed  with  costs  by  the  full  Court  of  appeal. 

The  agreement  of  January,  1852,  was  as  follows :  — 

(a)  Ex  relatione  Mr.  E.  R.  Turner. 

*  See  Parsons  Fartn.  385  and  note  (p). 
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,"  Liverpool,  15th  January,  1852. 
"  Memorandum  of  an  agreement  entered  into  between  Messrs. 
W.  S.  Lindsay  &  Co.  of  London,  and  Samuel  and  William 
Pearce,  Liverpool. 
"  That  this  agreement  is  entered  into  in  the  same  spirit  of 
mutual  confidence  which  has  existed  in  our  former  arrangement 
of  exclusive  correspondence  on  American  business  with  respect  to 
contracting  for  shipment  of  iron  and  chartering  ships  at  this  port, 
except  such  as  are  consigned  to  Lamport  and  Holt.  That  said 
former  arrangement  still  remains  in  full  force,  and,  further,  that 
in  respect  to  general  American  business  (for  the  furtherance  of 
which  William  Pearce's  visit  to  the  States  was  designed),  in  con- 
sideration of  S.  &  W.  P.'s  connection  amongst  the  Americans, 
and  of  their  devoting  their  attention  and  best  exertions  to  influ- 
encing the  business  of  American  shipping  to  Messrs.  W.  S.  L.  & 
Co.  (to  which  they  hereby  engage  themselves  in  full  purpose, 
being  willing  to  visit  America  or  any  English  outports  when  such 
may  be  deemed  advisable,  and  by  every  possible  means  inducing 
the  business  of  American  vessels  to  Messrs.  W.  S.  L.  &  Co.)?  that 
they  receive  an  equal  division  of  comnaission  on  vessels  at  out- 
ports, or  London,  chartered  by  Messrs.  W.  S.  L.  &  Co.,  saving  in 

cases  where  the  vessels  in  London  are  placed  in  their  care 
*  141    by  merchants  resident  there  or  by  others  over  *  which  it 

clearly  appeared  S.  &  W.  P.  had  no  direct  or  indirect  in- 
fluence. That  the  same  arrangement  extends  to  business,  through 
agents,  in  the  U.  S.  A.  That  the  expense  of  circulars  and  their 
issue  in  the  States  be  borne  by  S.  &  W.  P.  and  W.  S.  L.  &  Co. 
in  equal  division.  The  object  of  this  arrangement  being  mainly 
to  define  the  respective  positions  of  the  undersigned,  it  is  under- 
stood that  Messrs.  W.  S.  Lindsay  &  Co.  represent  freighters,  and 
S.  &  W.  Pearce  represent  American  shipping,  jind  are  recognized 
as  introducing  this  business ;  and  as  by  this  agreement  the  remu- 
neration to  them  is  liberal,  they  feel  bound  by  all  practical  means 
to  further  the  objects  proposed." 

By  the  decree  pronounced  by  Vice-Chancellor  Wood,  and  dated 
the  21st  of  December,  1858,  an  inquiry  was  directed,  whether  the 
arrangement  of  the  15th  day  of  January,  1852,  and  the  arrange- 
ment for  exclusive  correspondence,  or  either  of  the  said  arrange- 
ments, were  or  was  at  any  and  what  time  determined  by  the 
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defendants'  firm  or  the  plaintiffs'  firm,  or  whether  the  same 
respectively  or  either  of  them  were  or  was  at  any  and  what  time 
abandoned  by  the  plaintiffs'  firm  with  the  knowledge  and  acquies- 
cence of  the  defendants'  firm,  or  by  the  defendants'  firm  with  the 
knowledge  and  acquiescence  of  the  plaintiffs'  firm  ;  and  accounts 
were  directed  to  ascertain  the  sums  which  had  accrued  during  the 
continuance  of  the  agreement.  The  inquiry  as  to  the  continuance 
of  the  agreement  was  entered  upon  at  Chambers  and  adjounied 
into  Court ;  and  after  argument  by  counsel  the  Vice-Chancellor, 
on  the  6th  of  March,  1860,  held  that  neither  of  the  arrangements 
was  determined  or  abandoned  until  the  2d  of  August,  1858,  and  a 
declaration  to  that  effect  was  made. 

*  The  defendants  appealed  from  the  order  of  the  5th  of  *  142 
March,  1860,  containing  that  declaration. 

Sir  Hugh  Cairns^  Mr,  Giffardj  and  Mr.  Homersham  Cox  ap- 
peared for  the  appellants.  The  nature  of  their  arguments  will 
sufficiently  appear  from  the  judgment. 

Mr.  Holt,  Mr.  W.  M.  James,  and  Mr.  E.  R.  Tamer,  for  the 
plaintiffs,  supported  the  decree.  They  contended  that  the  case  of 
Pecu^ck  V.  Peacock  (a)  showed  that  a  bill  filed  by  one  partner 
against  another,  and  an  answer  denying  the  existence  of  any  part- 
nership, did  not  determine  a  partnership  at  will,  and  that  the  part- 
nership in  that  case  was  treated  as  subsisting  after  the  verdict  and 
until  an  actual  notice  had  been  given,  and  that  in  the  cases  of 
Wrexham  v.  Muddleston  (6)  and  Besch  v.  Frolich  (c)  partnerships 
were  not  treated  as  dissolved  before  decree,  notwithstanding  the 
person  filing  the  bill  might  before  the  decree  have  determined  the 
partnership  by  a  notice,  and  had  actually  filed  a  bill  praying  a 
dissolution  on  the  ground  of  the  lunacy  of  his  partner  before  the 
time  at  which  he  might  have  given  a  notice  to  dissolve  the  part- 
nership. 

Mr.  Qiffard,  in  reply. 

Judgment  reserved. 

» 

(a)  16  Ves.  49 ;  2  Campb.  45.  (c)  1  Phill.  172. 

(6)  1  Swan.  514  n. 
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June  9. 

The  Lord  Chancellor.  —  At  the  close  of  the  hearing  of  this 

case  I  had  a  strong  opinion  that  this  order  could  not  be  supported. 

Since  the  hearing  I  have  had  an  opportunity  of  reading  the 

*  143    *  papers,  and  my  former  opinion  has  been  confirmed.     I 

have  also  had  an  opportunity  of  reading  the  judgment  pre- 
pared by  the  Lord  Justice  Turner,  and  I  concur  in  it.  I  will  only 
add  that,  having  very  good  reason  to  remember  the  case  of  Peor 
cock  V.  Peacock^  both  in  this  Court  and  at  law,  I  am  able  to  state 
that  nothing  occurred  in  that  case  which  at  all  justified  the  propo- 
sition attempted  to  be  deduced  from  it  by  the  plaintiffs'  counsel  in 
this  case. 

The  Lord  Justice  Knight  Bruce.  —  I  entertain  some  doubt 
whether  the  agreements  in  this  case  ought  not  to  be  treated  as 
binding  upon  the  plaintiffs  and  defendants  for  some  period  ending 
later  than  the  end  of  the  year  1855,  but  as  the  Lord  Justice  agrees 
with  the  Lord  Chancellor,  that  disposes  of  the  case. 

The  Lord  Justice  Turner,  after  stating  the  previous  proceedings 
in  the  suit,  proceeded  as  follows :  — 

The  appeal  of  which  we  have  now  to  dispose  is  brought  by  Uie 
defendants'  firm  from  the  Order  of  the  5th  March,  1860.  Upon 
looking  into  the  evidence  on  which  this  order  was  founded,  it 
appears  that,  from  the  commencement  of  the  arrangements  between 
these  firms  referred  to  by  the  decree,  down  to  the  autumn  of  the 
year  1855,  a  very  extensive  business  was  actively  carried  on  be- 
tween these  firms,  upon  the  footing  of  those  arrangements,  involv- 
ing a  continuous  and  almost  daily  correspondence  on  the  one  side 
—  that  of  the  plaintiffs  —  as  to  ships  open  for  freights,  and  on  the 
other — that  of  the  defendants— as  to  freights  available  for  ships — 
that  during  this  period  no  accounts  were  settled  between  the  firms; 
but  that  in  the  autumn  of  the  year  1855  the  accounts  between  the 
firms  were  entered  upon  and  attempted  to  be  settled  —  that 

*  144    disputes  then  arose  between  *  the  parties,  the  plaintiffs'  firm 

on  the  one  side  claiming  benefits  under  the  arrangement  of 

the  15th  January,  1852,  and  the  defendant^  firm  on  tlie  other  side 

denying  that  tliey  had  ever  entered  into  any  such  arrangement. 

This  appears  to  have  been  the  state  of  matters  between  the  parties 
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at  the  end  of  the  year  1855.    After  that  time  no  correspondence 
passes  between  the  parties  either  as  to  freights  for  ships  or  ships 
for  freights.    There  was  a  cessation  of  correspondence  between  the 
parties  upon  the  subject  of  any  new  business.     There  was  indeed 
a  correspondence  going  on  between  the  parties  until  shortly  before 
the  time  when  the  bill  in  this  cause  was  filed,  but  the  correspond- 
ence is  silent  as  to  any  continuing  connection.     It  relates,  as  I 
read  it,  to  the  credits  to  which  the  plaintiffs  claim  to  be  entitled  in 
tlie  account  on  which  the  disputes  had  arisen.     In  several  of  the 
letters  in  the  course  of  this  correspondence  that  account  is  referred 
to  as  the  final  account.    From  the  nature  of  the  business  of  these 
firms,  each  of  them  must  have  been,  and  each  of  them  must  have 
known  the  other  to  have  been,  in  communication  with  other  firms. 
Each  must  have  been  daily  acting  in  defiance  of  the  agreement 
between  them,  but  yet  we  find  no  protest  either  on  the  one  side  or 
the  other.     It  was  said  for  the  plaintiffs  that  they  were  driven  to 
adopt  the  course  which  they  pursued  in  contravention  of  the  agree- 
ment by  the  defendants  not  having  furnished  them  with  freights  ; 
but  if  the  plaintiffs  intended  to  treat  the  agreement  as  continuing, 
they  might,  and  I  think  they  ought  to,  have  given  notice  to  the 
defendants  that  they  so  considered  it.    If  such  a  notice  had  been 
given,  and  the  defendants  had  not  then,  as  they  might  have  done, 
given  notice  to  determine  the  agreement,  the  case  would  have  been 
widely  different,  but,  under  the  circumstances  as  they  stand,  I 
think  the  right  conclusion  is  that  the  plaintiffs  treated  the 
defendants'  denial  of  the  agreement  *  as  a  determination  of   *  145 
it,  and  must  be  considered  to  have  waived  any  irregularity, 
if  irregularity  there  was,  in  its  being  thus  determined  ;  in  short, 
that  at  the  end  of  the  year  1855  the  agreement,  so  far  as  it  had 
existence,  and  the  exclusive  correspondence  as  connected  with  it, 
was  considered  and  treated  by  both  parties  as  at  an  end.     It  was 
urged  on  the  plaintiffs'  behalf,  that  the  consideration  for  the  agree- 
ment on  their  part  was  a  past  consideration,  and  that  it  was  a 
great  hardship  on  them  that  the  defendants  should  be  allowed  to 
determine  tlie  agreement  as  soon  as  they  had  secured  to  themselves 
the  benefits  resulting  from  it ;  but  this  argument,  however  just  it 
may  be  in  a  moral  point  of  view,  can,  I  think,  go  no  further,  for 
what  is  complained  of  is  no  more  than  the  necessary  result  of  a 
fixed  term  not  having  been  provided  for  the  duration  of  the  agree- 
ment.   The  Vice-Chancellor  seems  to  have  Considered  that  there 
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was  no  determination  of  the  exclusiye  correspondence,  and  that 
that  correspondence  having  continued,  the  agreement  of  January, 
1852,  as  connected  with  it,  must  have  continued  also,  and  he 
appears  to  have  relied  very  much  upon  the  expression  contained 
in  Mr.  Lindsay's  letter  of  the  22d  April,  1856 :  "  Do  not  suppose 
that  we  have  any  desire  to  disturb  our  friendly  relations."  But  I 
think  too  much  weight  has  been  given  to  this  expression  in  con- 
struing it  to  refer  to  business  relations,  which,  certainly,  were  not 
at  that  time  by  any  means  friendly ;  and  with  reference  to  the 
continuance  of  the  exclusive  correspondence,  it  is  to  be  observed 
that  the  continuance  of  it  was  one  of  the  terms  of  the  agreement 
of  January,  1852,  and  that  if  that  agreement  fell  the  exclusive 
correspondence  would  fall  with  it.  I  may  add,  that  I  see  no  evi- 
dence of  the  exclusive  correspondence,  any  more  than  of  the  agree- 
ment of  January,  1852,  having  been  acted  upon  after  the  end  of 

the  year  1855.     The  Vice-Chancellor  seems,  too,  to  have 
*  146    relied  upon  the  case  *  of  Peacock  v.  Peacock^  but  that  case 

does  not  seem  to  me  ,at  all  to  govern  the  present.  There 
was  not  in  that  case,  as  there  is  in  this,  any  conduct  on  the  part 
of  the  plaintiff  showing  that  the  partnership  was  on  his  part  con- 
sidered to  have  been  at  an  end.  The  case  was  much  pressed  upon 
us  at  the  bar,  as  importing  that  even  the  exclusion  of  a  partner 
would  not  operate  the  dissolution  of  a  partnership  determinable  at 
will ;  but,  upon  looking  into  that  case,  I  much  doubt  whether  Lord 
Eldon  meant  to  decide  that  point.  He  relied,  indeed,  upon  the 
notice  as  operating  a  dissolution,  as  he  well  might  do,  for  the  notice 
assumed  the  existence  of  the  partnership  up  to  the  time  when  it 
was  given ;  but  I  do  not  find  that  he  anywhere  says  what,  in  his 
opinion,  would  have  been  the  effect  of  the  exclusion  if  there  had 
been  no  notice.  The  point,  indeed,  does  not  seem  to  have  been 
before  him,  for  the  time  of  dissolution  could  be  material  only  with 
reference  to  the  period  up  to  which  the  account  should  go,  and  this 
question  could  not  arise  until  the  issue  was  tried,  and  did  not  arise 
afterwards  in  consequence  of  the  notice.  It  is  not,  however, 
necessary  for  us  to  say  what,  in  all  cases,  will  be  sufficient  to.  dis- 
solve a  partnership  determinable  at  will.  It  is  sufficient  to  say, 
that  in  this  case,  the  arrangement  of  January,  1852,  and  the  exclu- 
sive correspondence  must  be  taken  to  have  been  determined  at  the 
end  of  the  year  1855,  and  the  order  must  be  accordingly. 
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•In  the  Matter  of  The  STRAND  MUSIC  HALL  COM-  •147 

PANY  (LIMITED),  and 

In  the  Matter  of  The  COMPANIES  ACT,  1862 ; 

Ex  parte  The  EUROPEAN  AND  AMERICAN  FINANCE  COR- 
PORATION (LIMITED). 

« 

1865.    July  21,  22.    Aagust  8.    Before  the  Lords  Justices. 

One  clause  in  the  articles  of  association  of  a  company  provided  that  the  company, 
in  extraordinary  special  general  meeting,  might  authorize  the  borrowing  of 
snch  sum  or  sums  of  money,  and  on  such  terms  and  conditions  as  they  might 
think  fit. '  Another  clause  provided  that  the  directors  might  borrow  such 
sums  as  they  thought  fit,  but  not  above  10,000^,  unless  borrowing  a  larger 
amount  should  have  been  previously  authorized  by  a  general  meeting :  Hdd, 
that  the  former  clause  did  not  restrict  the  latter,  and  that  a  borrowing  to  the 
estent  of  30,0001.,  authorized  by  an  ordinary  general  meeting,  was  valid. 

The  directors  of  a  company  borrowed  5000Z.  from  A.  B.  under  a  written  agree- 
ment, one  of  the  terms  of  which  was,  that  2000  mortgage  bonds  of  502.  each, 
**  forming  part  of  25,0002.  of  mortgage  bonds  constituting  a  first  charge  on 
the  property  of  the  company,"  should  be  deposited  with  A.  B.  as  collateral 
security  for  the  sum,  which  was  secured  by  two  promissory  notes  of  25002. 
each :  Hdd,  that  as  the  directors  had  power  to  charge  the  property  of  the 
company,  and  the  intention  to  create  the  charge  appeared  from  this  agree- 
ment, a  valid  charge  was  created,  though  the  mortgage  bonds  were  invalid 
through  incompleteness. 

The  directors  aAerwards  borrowed  a  further  sura  of  27002.  from  A.  B.,  and 
deposited  with  him  other  incomplete  mortgage  bonds,  with  a  letter  stating 
that  they  were  deposited  '*  as  collateral  security  for  our  promissory  note  for 
2700/.,  the  securities  to  be  held  on  same  terms  and  conditions  as  those  under 
agreement  with  reference  to  the  two  previous  notes  of  25002.  each : "  HeJdt 
that  there  was  a  valid  charge  for  this  sum  also. 

This  case  came  before  the  Court  upon  two  appeals  from  an  order 
of  the  Master  of  the  Bolls  declaring  the  European  and  American 
Financial  Corporation  (Limited)  entitled  to  a  charge  on  the  prop- 
erty of  the  Strand  Music  Hall  Company  (Limited)  for  the  sum  of 
5000/.  and  interest  at  10  per  cent  per  annum.  One  of  the  appeals 
was  brought  by  the  official  liquidator  of  the  Strand  Music  Hall  Com- 
pany, and  asked  that  the  order  might  be  wholly  discharged.  The 
other  appeal  was  brought  by  the  European  and  American  Financial 
VOL.  m.  8  [  113  ] 


•  147  .  CASES  IN  CHANCEBT. 

Corporation,  and  asked  that  the  order  might  be  extended 

*  148  "  by  *  declaring  that  company  entitled  to  a  charge  for  2700/. 

and  interest  at  10  per  cent  per  annum,  in  addition  to  the 
charge  of  5000/.  and  interest. 

The  Strand  Music  Hall  Company  was  incorporated  on  the  4th 
July,  1862,  under  a  memorandum  and  articles  of  association. 

The  third  of  the  articles  of  association  thus  defined  the  meaning 
of  ^^  general  meeting,"  and  ^^  special  meeting,"  when  used  in  the 
articles :  — 

^^  ^  General  meeting '  means  an  ordinary  general  meeting  of  the 
company  duly  called  and  constituted,  and  any  adjourned  holding 
thereof." 

^'  ^  Special  meeting '  means  an  extraordinary  special  general 
meeting  duly  called  and  constituted,  and  any  adjournment  thereof." 

Article  35,  which  was  found  under  the  head  of  ^^  Increase  and 
decrease  in  capital,"  ran  thus  :  — 

^'  The  company  in  special  meeting  may  authorize  the  borrowing 
of  such  sum  or  sums  of  money,  and  on  such  terms  and  conditions 
as  they  may  think  fit,  and  may  also  by  the  resolution  of  a  special 
meeting  to  be  convened  by  not  less  than  fourteen  days'  notice,  to  be 
sent  by  the  general  post  to  every  shareholder,  stating  the  object  for 
which  such  meeting  is  to  be  held,  increase  the  capital  of  the  com- 
pany by  the  issue  of  new  shares,  which  shares  shall  be  of  such 
nominal  value  and  subject  to  such  conditions  as  to  the  payment  of 
calls  or  proportion  of  profits  as  may  be  determined  on  by  the  reso- 
lution creating  the  same." 

Article  43,  under  the  head  ^^  General  meetings,"  was  as  follows : — 

^'  Ten  days^  and  not  more  than  thirty  days'  notice  shall  be  given 

of  every  general  meeting,  specifying  the  place,  time,  and  hour  of 

meeting,  and  if  it  be  an  extraordinary  meeting,  the  purposes 

•  149   for  which  it  is  to  be  *  held  shall  be  given  by  notice,  and  by 

post,  to  the  registered  address  of  every  shareholder  whose 

registered  address  is  in  the  United  Kingdom,  or  in  such  other 

manner,  if  any,  as  may  be  prescribed  by  the  company.    Every  such 

notice  shall  be  signed  by  such  officer  as  the  directors  appoint  for 
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that  purpose,  except  in  the  case  of  a  meeting  convened  by  share- 
holders in  accordance  with  these  articles,  in  which  case  the  notice 
may  be  signed  by  the  shareholders  convening  the  same." 

Under  the  head  of  "  Powers  of  directore  "  was  a  body  of  clauses, 
68  to  83,  with  the  following  introduction :  *'  In  their  management 
of  the  business  of  the  company,  the  directors,  without  any  fui*ther 
power  or  authority  from  the  shareholders,  may  do  the  following 
things,"  viz. :  — 

*^71.  Subject  to  the  regulations  herein  contained,  and  to  the 
provisions  of  the  Joint-stock  Companies  Act,  1856,  and  to  such 
regulations  as  may  be  prescribed  by  the  company  in  general  meet- 
ing, the  directors  may  exercise  all  such  powers  of  the  company  as 
are  not  by  the  said  Act  or  by  these  articles  declared  to  be  exercisi- 
ble  by  the  company  in  general  meeting ;  but  no  regulation  made  by 
the  company  in  general  meeting  shall  invalidate  any  prior  act  of 
the  directors  which  would  have  been  valid  if  such  regulation  had 
not  been  made." 

"  76.  They  may  let,  mortgage,  sell,  exchange,  or  otherwise  dis- 
pose of,  either  absolutely  or  conditionally,  and  in  such  manner  and 
upon  such  terms  and  conditions  in  all  respects  as  they  think  fit,  any 

« 

of  the  property  of  the  company,  and  may  accept  payment  or  satis- 
faction for  any  property  so  disposed  of  in  fully  paid-up  or  partly 
paid-up  shares,  or  partly  in  shares  and  partly  in  cash,  or  in  such 
other  manner  as  the  directors  deem  expedient." 

"  78.  They  may  borrow  in  the  name  or  otherwise  on  behalf  of 
the  company  such  sums  of  money  as  they  may  from  time  to 
time  think  expedient,  either  by  way  *  of  mortgage  of  the  *  150 
whole  or  any  part  of  the  property  of  the  company,  or  by 
bonds  or  debenture  notes,  or  in  such  other  manner  as  they  may 
deem  best ;  provided,  nevertheless,  that  the  aggregate  of  principal 
money  to  be  so  borrowed  shall  not  at  any  one  time  exceed  10,000^, 
unless  the  borrowing  of  a  larger  amount  shall  have  been  previously 
aathorized  by  a  general  meeting,  in  which  case  the  directors  may 
borrow  to  such  extent  as  is  so  authorized." 

On  the  21st  of  January,  1864,  notice  was  given  that  a  general 
meeting  of  the  shareholders  would  be  held  on  the  1st  of  February 
following.     This  meeting,  which  was  the  second  annual  general 
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meeting  of  the  company,  was  held  on  the  Ist  of  Febraarj  accord- 
ingly, and  at  this  meeting  the  following  resolution  was  proposed : 
'^  Resolved,  that  this  company  be  and  is  hereby  authorized  to  in- 
crease its  borrowing  powers  to  30,000Z.  pursuant  to  and  in  accord- 
ance with  the  powers  and  directions  contained  in  clause  78  of  the 
articles  of  association  of  the  company."  Upon  a  poll  being  taken 
on  the  8th  February,  1864,  this  resolution  was  carried. 

Before  the  month  of  April,  1864, 184  bonds  for  50Z.  each,  under 
the  seal  of  the  company,  had  been  issued  to  various  persons  for 
securing  moneys  due  to  them  from  the  company.  In  the  month 
of  April,  1864,  the  company  by  its  directors  borrowed  the  sum  of 
5000/.  from  a  company  called  the  Credit  Mobilier  Company.  As  a 
security  for  this  loan,  200  bonds  for  501.  each,  under  the  seal  of  the 
company,  were  deposited  with  the  Credit  Mobilier  Company,  and 
an  agreement  dated  the  7th  April,  1864,  was  entered  into  between 
the  Strand  Music  Hall  Company  of  the  first  part,  all  the  directors 
of  that  company,  as  individuals,  of  the  second  part,  and  the 
*  151  Credit  Mobilier  Company  of  the  third  part.  This  *  agree- 
ment, so  far  as  it  need  be  stated,  was  as  follows :  — 

^^  It  is  hereby  agreed  and  declared  as  follows  as  the  terms  of  a 
loan  of  5000/.  to  be  made  to  the  Strand  Music  Hall  Company 
(Limited)  by  the  Credit  Mobilier  Company  of  London  (Lim- 
ited) :  — 

"  1.  The  loan  to  be  for  six  months  from  the  day  of  the  date 
Hereof,  with  interest  thereon  at  10  per  cent  per  annum,  and  2/.  10s. 
per  cent  commission  for  the  half-year. 

"  2.  Security.  Ist,  the  deposit  by  the  Strand  Music  Hall  Com- 
pany (Limited)  of  200  mortgage  bonds  of  50/.  each,  representing 
10,000/.,  and  forming  part  of  25,000/.  of  mortgage  bonds,  consti- 
tuting a  first  charge  on  all  the  property  of  the  Strand  Music  Hall 
Company  (Limited),  with  the  Credit  Mobilier  Company  of  London 
(Limited),  as  and  by  way  of  collateral  security.  (2.)  The  two 
joint  and  several  promissory  notes  of  2500/.  each,  making  together 
the  sum  of  5000/.,  bearing  even  date  herewith  and  payable  six 
months  after  date,  of  all  the  parties  hereto  of  the  second  part. 
And  in  the  event  of  the  Strand  Music  Hall  Company  (Limited), 
or  the  said  parties  hereto  of  the  second  part,  or  either  of  tliem, 
failing  to  provide  for  the  said  two  promissory  notes  at  maturity,  it 
shall  be  lawful  for  the  Credit  Mobilier  Company  of  London  (Lim- 
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ited)  forthwith  to  make  sale  and  dispose  of  the  said  mortgage 
bonds  in  such  manner  and  at  such  prices  or  price  as  they  may 
think  fit,  and  out  of  the  proceeds  to  arise  tlierefrom  to  pay  them- 
selves the  said  principal  sum  of  5000Z.,  together  witii  interest 
thereon  at  the  rate  aforesaid  from  the  10th  day  of  October  next 
until  such  sale,  and  all  costs,  charges,  and  expenses  attending  the 
same  ;  and  if  a  larger  sum  shall  be  realized  by  such  sale  than  the 
said  principal  money,  interest,  and  costs  as  aforesaid,  then  the  bal- 
ance thereof  up  to  the  par  value  of  the  said  mortgage  bonds, 

*  if  the  same  shall  be  realized,  shall  be  immediately  paid  to  *  152 
the  Strand  Music  Hall  Company  (Limited).     And  if  the 

said  two  promissory  notes  shall  be  paid  at  maturity  as  aforesaid, 
they,  the  Credit  Mobilier  Company  of  London,  shall  and  will  imme- 
diately deliver  up  to  the  Strand  Music  Hall  Company  (Limited) 
the  said  200  mortgage  bonds,  and  every  clause  and  thing  herein 
contained  shall  be  void  and  of  none  effect,  except  nevertheless  as 
to  the  disposal  of  or  placing  in  the  mean  time  of  the  said  mort- 
gage bondb,  or  otherwise  in  pursuance  of  the  other  clauses  thereof, 
and  except  Nos.  6,  7,  and  8. 

^'  3.  The  Strand  Music  Hall  Company  (Limited)  did,  at  a 
board  meeting  held  on  the  6th  day  of  April  inst.,  pass  a  reso* 
lution  authorizing  the  said  loan." 

^^5.  The  stipulations  of  the  agreement  entered  into  by  the 
Strand  Music  Hall  Company  (Limited)  with  the  Most  Honourable 
the  Marquis  of  Exeter,  bearing  date  the  5th  November,  1862,  have 
been  and  will  be  performed,  and  no  more  mortgage  bonds  than 
those  representing  25,000/.,  including  the  said  200  bonds  and 
those  already  issued,  shall  be  issued  without  the  consent  of  the 
Credit  Mobilier  Company  of  London  (Limited),  or  at  all,  until  the 
said  sum  of  5000/.  has  been  spent  on  the  buildings  now  in  course 
of  erection  by  the  Strand  Music  Hall  Company  (Limited),  or 
applied  in  payment  of  any  sums  or  sum  of  money  due  to  the  con- 
tractors for  the  said  buildings. 

"  6.  Tlie  Credit  Mobilier  Company  of  London  (Limited)  are  to 
have  the  option  of  placing  or  taking  at  par  the  said  200  mortgage 
bonds,  and  also  all  the  other  unissued  bonds  of  the  said  Strand 
Music  Hall  Company  (Limited),  at  a  commission  of  8/.  10«.  per 
cent  on  all  bonds  taken  or  placed  by  them. 

"7.  That  if  200  bonds  representing  10,000/.   are   so 

*  taken  or  placed  as    aforesaid,  the  board  of  the  Credit    *lo3 
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Mobilier  Company  of  London  (Limited)  shall  be  at  liberty  to  act 
as  auditors  of  the  Strand  Music  Hall  Company  (Limited),  on  terms 
to  be  agreed  on. 

"  8.  The  Credit  Mobilier  Company  of  London  (Limited)  shall 
have  the  option  of  raising  the  money  required  by  the  Strand 
Music  Hall  Company  (Limited)  for  purchasing  the  freehold  of  the 
property  held  by  them  on  terms  as  to  commission  to  be  agreed 
on." 

The  promissory  notes  mentioned  in  this  agreement  were  signed 
by  all  the  directors  of  the  Music  Hall  Company,  and  delivered  to 
the  Credit  Mobilier  Company.  The  bonds  deposited  as  above 
mentioned  with  the  Credit  Mobilier  Company  were  in  blank  as 
to  the  names  of  the  obligees. 

Before  the  month  of  October,  1864,  all  the  interest  of  the  Credit 
Mobilier  Company  under  this  agreement  had  been  transferred  to 
the  European  and  American  Finance  Corporation  (Limited) ;  and 
on  the  10th  of  October,  1864,  on  the  occasion  of  the  renewal  of 
the  promissory  notes  for  6000/.,  189  out  of  the  200  bonds  deposited 
with  the  Credit  Mobilier  Company  (the  other  eleven  having  been 
sold)  were  handed  over  to  the  European  and  American  Finance 
Coi*poration,  and  a  further  agreement  was  entered  into  with  them. 

This  agreement,  dated  the  10th  of  October,  1864,  was  made 
between  the  Strand  Music  Hall  Company  of  the  first  part,  all  its 
directors  of  the  second  part,  and  the  European  and  American 
Finance  Corporation  of  the  third  part.  It  was  thereby  agreed  that 
the  agreement  of  the  7th  of  April,  1864,  should  be  confirmed  and 
renewed  between  the  parties  to  the  present  agreement. 
•  154  *  Then  followed  a  series  of  numbered  clauses,  which,  with 
some  immaterial  variations,  were  a  verbatim  copy  of  the 
clauses  of  the  agreement  of  the  7th  of  April,  substituting  the 
name  of  the  Finance  Corporation  for  that  of  the  Credit  Mobilier 
Company,  except  that  the  number  of  bonds  mentioned  was  189 
instead  of  200,  and  the  promissory  notes  of  the  directors  for 
2500/.  each  were  made  payable  at  three  months  instead  of  six 
months  after  date,  although  the  first  clause  provided  for  a  loan  for 
six  m6nths. 

On  the  same  day  the  directors  gave  the  Finance  Corporation 
two  promissory  notes  for  2500/.  each,  payable  three  months  after 
date,  in  renewal  of  the  former  promissory  notes.     The  proceeds  of 
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the  eleven  bonds  which  had  been  sold  were  on  the  following  day 
handed  over  to  the  Strand  Music  Hall  Company. 

In  December,  1864,  the  Strand  Music  Hall  Company  applied  to 
the  European  and  American  Finance  Corporation  for  a  renewal  of 
the  6000/.  loan,  and  for  a  further  advance  of  2700/.  The  follow- 
ing entry,  dated  the  15th  December,  1864,  neither  signed  by  the 
chairman  nor  by  any  director,  was  found  in  the  minute-book  of  the 
company :  — 

"  Tlie  chairman  reported  that  he  had  negotiated  a  further  loan 
of  2700/.  with  the  European  and  American  Finance  Corporation 
(Limited),  for  three  months,  on  the  following  terms :  The  Euro- 
pean and  American  Finance  Corporation  to  renew  the  5000/.  loan 
due  on  the  18th  proximo  from  this  date  for  three  months. 
Ordered,  that  the  same  be  agreed  to,  and  that  the  common  seal 
of  the  company  be  and  hereby  is  affixed  to  the  three  bills,  and 
that  108  10/.  per  cent  bonds  be  also  got  ready  for  securing  the 
same." 

*  On  the  same  15th  of  December,  two  letters,  signed  by    ♦  155 
all  the  directors  of   the  Strand  Music  Hall  Company,  were 
written  and  sent  to  the  manager  of  the  Finance  Corporation,  one 
of  which  was  as  follows  :  — 

"  Referring  to  the  conversation  of  our  Mr.  Maguus  with  you,  we 
beg  to  request  that  your  company  will  accept  a  renewal  of  our  two 
promissory  notes  which  fall  due  on  tlie  13th  of  January  next,  each 
for  2500/.  We  propose  to  date  the  renewals  13th  inst.  for  three 
months,  and  the  collateral  securities  and  agreement  dated  10th 
October,  1864,  under  the  existing  notes,  to  be  held  and  continue 
in  force  imtil  such  times  as  the  renewals  are  paid." 

» 

The  other  letter  was  as  follows :  — 

"  We  beg  to  hand  you  fifty-four  bonds  numbered  from  154  to 
178,  390  to  423,  dated  11th  November,  1864,  as  collateral  security 
for  our  promissory  note  at  three  months  for  2700/.,  dated  14th 
instant.  The  securities  to  be  held  on  same  terms  and  conditions 
as  those  under  agreement  dated  10th  October,  1864,  with  reference 
to  the  two  previous  notes  of  2500/.  each." 
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The  bonds  thas  deposited  had  blanks  for  the  names  of  the 
obligees.  The  27002.  was  advanced  and  the  promissory  note 
given. 

The  Strand  Music  Hall  Company  being  now  in  course  of  wind- 
ing up,  the  Finance  Corporation  claimed  to  rank  as  secured 
creditors  by  virtue  of  the  agreements.  The  official  liquidator 
insisted  that  both  the  bonds  and  agreements  were  invalid,  and  that 
tlie  corporation  could  only  rank  as  a  simple  contract  creditor. 

The  Master  of  the  Rolls  decided  that  the  agreement 

♦  156    *  gave   the  Finance   Corporation  a  charge  upon  all  the 

property  of  the  company  for  5000Z.,  but  held  that  no  con- 
tract for  a  mortgage  was  made  out  as  regarded  the  2700/.,  and 
accordingly  an  order  was  made  declaring :  —  *'  That  tlie  European 
and  American  Finance  Corporation  (Limited)  have  a  valid  charge 
under  the  agreement  dated  the  7th  day  of  April,  1864,  upon  all 
the  property  of  the  Strand  Music  Hall  Company  (Limited)  for  the 
principal  sum  of  5000/.,  with  interest  thereon  at  the  rate  of  10/. 
per  cent  per  annum." 

Mr.  Baggallay  and  Mr.  LawsoUy  for  the  official  liquida,tor.  —  The 
85th  and  the  78th  clauses  of  the  articles,  if  taken  according  to 
the  letter,  are  conflicting,  and  the  reasonable  mode  of  reconciling 
them  is  to  hold,  either  that  the  78th  is  subordinate  to  the  35th, 
and  is  intended  to  apply  as  an  additional  safeguard  when  tliere 
has  been  already  a  resolution  by  an  extraordinary  special  gen- 
eral meeting  authorizing  borrowing,  or  that  the  words  "  general 
meeting"  in  the  78th  clause  refer  back  to  the  85th  section,  and 
mean  the  same  kind  of  general  meeting  as  is  there  mentioned. 
The  agreement,  moreover,  gives  the  Financial  Corporation  power 
to  sell  the  bonds  at  such  prices  as  they  think  fit :  this  must  be 
beyond  the  powers  of  tlie  directors.  The  bonds,  having  blanks 
for  the  names  of  the  obligees,  are  void  at  law.  The  company  has 
had  the  benefit,  it  is  true,  of  the  5000/.  and  the  2700/. ;  but  this 
of  itself  only  creates  a  simple  contract  debt.  "  General  meeting  " 
in  §  78  may  fairly  be  construed  to  mean  a  special  general  meeting 
by  reference  to  the  prior  clause.  Re  London  and  County  Assur- 
ance   Company,  (a)     The  directors  can  only  do  at  most 

*  157    what  the  company  can  do.    Articles,  *  clause  71 ;  and  the 

company  could  not  borrow  without  a  special    meeting. 

(a)  9  W.  R.  866.  V.  0.  K. 
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Assuming  the  power  to  borrow,  tlie  directors  could  not  legally 
g^ve  a  charge  for  more  than  the  sum  they  received ;  but  they  have 
handed  over  bonds  for  double  the  amount.  The  borrowing  money 
on  the  collateral  security  of  the  bonds  was  not  authorized.  Spe- 
cific performance  of  such  an  agreement  could  not  have  been 
enforced.  Harnett  y.  Yielding ,  (a)  Petoy,  Brighton^  Vckfield  and 
Tunhridge  Wells  Railway  Company.  (6)  The  Financial  Company 
did  not  agree  for  a  security  on  the  property  of  the  company,  but 
on  the  bonds  of  the  company ;  they  have  got  the  bonds,  and  if 
they  are  worthless,  the  Financial  Company,  having  got  the  security 
it  bai^ained  for,  must  take  the  consequences  of  its  turning  out 
worthless.  As  to  the  2700Z.,  there  is  no  entry  in  the  books  of  any 
agreement  for  securing  it.  [Re  British  Provident  Life  and  Fire 
Asstirance  Society^  Ex  parte  Stanley^  (ji)  was  also  referred  to.] 

Mr.  Jessel  and  Mr:  Romillyj  for  the  Finance  Corporation.  — 
The  directors  we  contend  had  power  to  do  what  they  intended  and 
agreed  to  do,  i.e.  to  give  a  charge  on  the  properjby  of  the  company 
for  these  borrowed  moneys,  and  if  they  had  power  to  charge,  their 
agreement  to  charge  makes  a  charge.  Mitf.  Plead,  (d)  The  85th 
and  78th  clauses  are  both  enabling  clauses,  and  do  not  necessarily 
conflict ;  the  85th  may  have  been  intended  to  enable  the  directors, 
if  they  felt  doubt,  to  obtain  a  still  more  authoritative  sanction  to 
their  borrowing.  It  is  a  question,  however,  whether  the  85th 
clause  applies  to  any  thing  but  increase  of  capital.  As 
regards  the  2700Z.,  the  *  letter  of  the  15th  December  binds  ♦  158 
tiie  company,  and  the  entry  in  the  minute-book,  though  not 
signed,  is  also  binding, 

Mr.  Lawson,  in  reply. 

Judgment  reserved. 

August  3. 

The  Lord  Justice  Turner,  after  stating  the  facts,  proceeded  as 
follows :  — 

Under  these  circumstances,  the  Master  of  the  Bolls  has  held, 
that  by  the  agreements,  independently  of  the  bonds,  as  to  the 
effect  of  which  I  understand  his  Honor  to  have  given  no  opinion, 

(a)  2  8ch.  &  Lef.  649.  (c)   12  W.  R.  894.  L.  J. 

(6)  1  Hem.  &  M.  468.  ((Q  Sd  ed.  93 ;  4th  ed.  116. 
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a  valid  charge  for  the  50002.  and  interest  was  created  on  the 
property  of  the  Strand  Music  Hall  Company,  and  I  am  of  the  same 
opinion.  There  can,  I  think,  be  no  doubt  that  it  was  intended 
by  these  agreements  to  create  a  charge  upon  the  property  of  the 
company  ;  but  it  was  said  on  the  part  of  tlie  official  liquidator  that 
his  intention  was  not  well  carried  into  effect.  I  apprehend,  how- 
eyer,  that  where  this  Court  is  satisfied  that  it  was  intended  to 
create  a  charge,  and  that  the  parties  who  intended  to  create  it  had 
the  power  to  do  so,  it  will  give  effect  to  the  intention,  notwith- 
standing any  mistake  which  may  have  occurred  in  the  attempt  to 
effect  it.  The  case  in  this  respect  is,  I  think,  governed  by  the 
passage  cited  from  Lord  Rbdesdale's  Treatise,  and  by  the  cases 
to  which  he  refers,  cases  which,  as  I  conceive,  rest  on  the  analo- 
gous principle,  universally  prevailing  in  this  Court,  that  what  is 
agreed  to  be  done  is  to  be  considered  as  done. 

The  question  therefore  as  to  this  part  of  the  case  is  in  my  opin- 
ion  reduced  to  this :  Whether  the  directors  had  or  had  not  power 
to  enter  into  these  agreements,  and  I  am  of  opinion  that 
*  159   they  had.    It  was  argued  for  the  *  official  manager  that  the 
directors  of  this  company  had  no  power  to  borrow  money 
beyond  the  10,000/.  mentioned  in  the  78th  clause  of  the  articles 
except  upon  a  resolution  of  a  special  extraordinary  meeting,  and 
the  35th  clause  of  the  articles  was  relied  on  in  support  of  the  argu- 
ment; but  this  argument,  in  terms,  contradicts  the  78th  clause, 
which  expressly  empowers  the  directors  to  borrow  beyond  the 
10,100/.  if  authorized  to  do  so  by  a  general  meeting,  and  a  general 
meeting  is  by  the  3d  article  defined  to  be  an  ordinary  general  meet- 
ing.   It  was  then  said,  however,  on  the  part  of  the  official  liquidator, 
that  the  78th  clause  ought  to  be  construed  as  subordinate  to  the 
85th  clause,  and  to  have  been  intended  to  take  effect  only  when 
there  should  have  been  a  resolution  to  borrow  under  that  clause ; 
but  there  can,  I  think,  be  no  doubt  that  the  78th  clause  gives  a  power 
to  borrow  to  the  extent  of  10,000/.  independently  of  the  35th  clause ; 
and  the  78th  clause  being  thus  in  part  independent  of  the  35th 
clause,  I  think  the  reasonable  construction  is,  that  it  was  meant  to 
be  wholly  independent  of  it.   The  probable  meaning  of  these  clauses 
(for  in  articles  so  inaccurately  worded  as  these  are  it  is  scarcely 
possible  to  arrive  at  any  certainty)  seems  to  me  to  be  that  the  35th 
clause  was  meant  to  be  subordinate  to  the  78th,  and  to  apply  when 
the  directors,  although  empowered  to  borrow  under  the  78th  clause, 
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might  not  think  it  right  to  do-  so  without  the  sanction  of  an  extra- 
ordinary special  general  meeting.  Other  objections  were  raised  on 
the  part  of  the  official  liquidator  to  the  agreements  in  question  — 
that  it  was  not  competent  to  the  directors  to  charge  the  property  of 
the  company  beyond  the  amount  which  they  received  on  the  com- 
pany's behalf,  and  that  they  were  not  warranted  in  giving  power  to 
the  lenders  of  the  money  to  sell  the  bonds  on  any  terms 
which  they  might  think  fit ;  but  I  *  think  it  is  a  sufficient  *  160 
answer  to  these  arguments,  and  to  all  the  other  objections 
which  were  made  on  the  part  of  the  official  liquidator,  that  if  the 
directors  had  at  all  the  power  to  borrow  beyond  the  10,000/.,  they 
had  the  power  to  do  so  on  such  terms  as  they  might  deem  best. 
The  view  which  the  Master  of  the  Bolls  has  taken  of  this  part  of 
the  case  seems  to  me  to  be  strongly  confirmed  by  the  extensive 
powers  given  to  the  directors  in  other  parts  of  the  articles,  which 
are  clearly  independent  of  the  35th  clause. 

I  agree,  tJierefore,  in  the  Master  of  the  Rolls'  opinion  as  to  the 
5000/.,  but  speaking  with  all  possible  respect,  and  with  the  greater 
diffidence  from  the  very  careful  attention  which  his  Honor  has  evi- 
dently given  to  this  case,  I  differ  with  him  as  to  the  2700/.  For  as 
to  this  loan  there  is  a  letter  of  the  15th  of  December,  signed  by 
all  the  directors  of  the  Strand  Music  Hall  Company :  [His  Lord- 
ship here  read  the  second  letter  of  that  date.] 

I  think  this  letter  is  sufficient  to  show  that  the  loan  of  this  sum 
was  intended  to  stand  upon  the  same  footing  as  the  loan  of  5000/., 
and  was  therefore  a  charge  upon  the  property  of  the  company. 

My  opinion,  therefore,  is,  that  the  motion  of  the  official  liquidator 
ought  to  be  refused,  and  that  there  should  be  an  order  upon  the 
motion  of  the  European  and  American  Financial  Company  declar- 
ing that  the  2700/.  is  a  charge  on  the  property  of  the  Strand  Musio 
Hall  Company ;  and  I  think  that  the  costs  of  both  motions  should 
be  paid  out  of  the  estate. 

♦  The  Lord  Justice  Knight  Bruce.  —  Agreeing  with  the  *  161 
Master  of  the  Bolls  and  my  learned  brother  as  to  the  larger 
sum  in  dispute,  the  5000/.,  I  have  felt  some  difficulty  as  to  the 
smaller  sum,  the  2700/. ;  but  the  reasons  in  favour  of  the  conclu- 
sion of  my  learned  brother  as  to  that  sum,  having  regard  especially 
to  the  letter  to  which  he  has  just  referred,  seem  to  me  to  prepon- 
derate.    I  accordingly  agree  with  him  as  to  both  the  sums. 
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♦162  *  PILLING  V.  PILLING. 

1865.    June  8,  9,  10,  12,  13.    August  3.    Before  the  Lords  Justices. 

A  fatber  took  his  two  sons  into  partnership  under  articles  by  which  it  was  agreed 
that  the  business  should  be  carried  on  with  the  father^tf  capital,  which  should 
remain  his;  that  yearly  stock-takings  should  be  made;  that  the  partners 
should  share  profit  and  loss  equally  in  thirds ;  that  each  of  the  sons,  besides 
his  own  share  of  the  profits,  should  have  160L  a  year  out  of  the  father^s 
share ;  that  repairs  and  other  outgoings  in  respect  of  the  business  premises 
should  be  paid  out  of  profits ;  that  before  division  of  profits  the  father  should 
have  interest  at  4Z.  per  cent  on  his  capital,  and  that  in  estimating  profits  a 
certain  discount  should  be  taken  off  the  mills  and  machinery.  The  partner- 
ship lasted  ten  years,  during  the  whole  of  which  time  in  the  yearly  stock- 
takings the  mills  and  machinery  were  valued  as  they  stood,  without  any 
discount  as  provided  in  the  articles,  and  without  distinguishing  the  increase 
of  value  arising  from  additions  and  improvements,  and  the  expenses  of 
additions  and  improvements  were  charged  against  the  partnership;  the  150Z. 
a  year  to  each  son  was  charged  against  the  business,  not  against  the  father^s 
share  of  profits ;  each  partner  was  credited  with  interest  on  the  capital  stand- 
ing to  his  credit  at  the  beginning  of  the  year,  and  the  profit  was  then  divided 
in  thirds  and  the  shares  carried  to  the  credit  of  the  partners  respectively. 

Held,  that  this  mode  of  keeping  the  accounts  and  the  division  of  profits  accord- 
ing to  it  evidenced  a  new  agreement  between  the  parties,  and  that  the 
account  must  be  taken  on  that  footing,  and  not  on  the  footing  of  the  articles ; 
and  that  whether  the  mills  and  machinery  were,  according  to  the  articles, 
the  property  of  the  father  or  of  the  partnership,  they  must  be  treated  as, 
being  under  this  agreement,  the  property  of  the  partnership.^ 

The  bill  made  no  reference  to  the  accounts  having  been  kept  in  a  mode  incon- 
sistent with  the  articles,  and  the  decree  directed  an  account  of  all  dealings 
between  the  parties  "as  partners  under  the  articles  dated  30th  Dec.  1850.^ 

ffdd,  that  this  was  not  a  direction  to  take  the  accounts  according  to  the  articles, 
and  that  they  ought  to  be  taken  according  to  the  books. 

The  partners  being  entitled  by  agreement  to  interest  on  their  capitals,  held,  that 
such  interest  must  run  till  the  principal  was  paid,  although  the  pai*tnership 
had  been  dissolved  for  several  years.* 

This  was  an  appeal  by  the  defendant  James  Pilling  the  younger 
from  an  order  of  the  Master  of  the  Rolls  refusing  to  vary  his  chief 

'  See  England  v.  Curling,  8  Beav.  129 ;  M^Graw  v.  Pulling,  1  Freem.  Ch. 
(Miss.)  357;  Solomon  v.  Solomon,  2  Kelly,  18;  Collyer  Partn.  (5th  Am.  ed.) 
§§  209,  210,  257. 

*  See  1  Lindley  Partn.  (3d  Eng.  ed.)  807. 
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clerk's  certificate  and  ordering  the  sum  of  21,019/.  to  be  paid  into 
Court  by  the  defendant  James  Pilling  the  younger. 

The  plaintiff  James  Pilling,  for  some  years  previous  to  the  year 
1850,  carried  on  the  business  of  a  cotton-spinner  and  manu- 
facturer at  Rochdale.  In  the  year  *  1850  he  took  his  two  *  163 
sons,  the  defendant  James  Pilling  the  younger  and  the 
defendant  John  PiUing,  into  partnership  with  him  in  this  business, 
and  articles  of  partnership  were  entered  into  between  them  which 
bore  date  the  80th  December,  1850,  and  were,  so  far  as  they  are 
material  to  be  stated,  as  follows :  — 

(1.)  This  clause  provided  that  the  term  was  to  be  from  1st 
January,  1850,  to  81st  December,  1854. 

(3.)  That  the  business  of  the  copartnership  should  be  carried 
on  at,  <&c.  .  .  .  and  elsewhere,  as  the  partners  might  from  time 
to  time  agree,  and  with  the  capital  of  the  plaintiff  engaged  therein, 
and  that  his  capital  should  remain  and  be  his  separate  property. 

(4.)  That  the  capital  of  the  plaintiff  in  the  said  concern  on  the 
1st  of  January,  1850,  consisted  of  the  buildings,  machinery,  cash, 
stock,  and  other  particulars  therein,  and  amounting  together  in 
value  to  the  total  sum  of  57,643/.,  and  that  the  plaintiff  might, 
with  the  consent  of  the  other  partners,  bring  any  further  capital 
into  the  concern. 

(5.)  This  clause  provided  that  the  partners  should  be  entitled 
to  the  profits  and  liable  to  losses  in  thirds. 

(6.)  That  all  rents,  taxes,  and  outgoings  in  respect  of  the  prem- 
ises where  the  business  should  be  carried  On,  and  all  costs  of 
insurance  and  of  repairs,  and  all  disbursements  and  expenses  in 
the  course  of  the  copartnership  business,  and  all  interest  of  capi- 
tal, should  be  paid  and  borne  out  of  the  profits  of  the  said  busi- 
ness, and  if  the  same  should  be  insufficient,  then  by  the  partners 
in  the  like  proportions  as  they  were  to  share  profit  and  loss. 

(8.)  This  clause  provided  that  each  of  the  sons  should,  in  addi- 
tion to  his  share  of  profits,  have  out  of  the  father's  share 
of  profits  150/.  a  year  for  his  trouble,  *  the  father  not  being    *  164 
required  to  devote  himself  exclusively  to  the  business  of  the 
copartnership. 

(16.)  That  on  the  31st  of  December  in  every  year  during  the 
continuance  of  the  partnership,  the  credits  and  property  thereof 
should  be  fairly  valued,  and  the  books  of  the  partnership  balanced, 
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and  an  exact  balance-sheet  should  be  made  up  of  the  capital,  stock, 
credits,  property,  and  liabilities  of  the  said  copartnership,  and  of 
the  profits  or  loss  of  the  copartnership  in  the  year  then  ended, 
and  of  the  shares  of  the  respective  partners  in  the  concern,  and 
at  each  stock-taking  a  discount  should  be  taken  off  the  amount  of 
certain  of  the  capital  which  the  plaintiff  had  in  the  concern  at  the 
commencement  of  the  same  year,  namely,  5/.  per  cent  discount 
off  the  value  of  buildings,  and  6L  per  cent  discount  off  the  value 
of  engines,  shafting,  gearing,  and  machinery,  and  that  the  reduced 
amount  should,  for  the  purposes  of  profit  and  loss,  be  treated  as  the 
value  of  the  same  respectively  at  the  time  of  the  stock-taking,  and 
that  the  said  general  account  and  valuation  should  from  time  to 
time  be  written  in  three  books,  and  be  signed  in  each  of  the  said 
books  by  all  the  said  partners  within  one  month  after  the  time 
appointed  for  the  taking  thereof  respectively,  and  after  the  signing 
each  of  the  partners  should  take  one  of  the  books  into  his  custody, 
and  should  be  concluded  by  every  such  account,  unless  some  man- 
ifest error  should  be  found  therein,  and  signified  by  one  of  such 
partners  to  the  others  of  them  within  one  year  from  the  date  of 
such  account,  in  which  case,  but  not  otherwise,  such  error  should 
be  rectified.  And  on  the  making  up  of  every  such  yearly  account, 
interest  at  the  rate  of  42.  per  cent  per  annum  on  the  floating  capi- 
tal of  the  plaintiff  in  the  concern,  and  on  the  value  for  the  time 
being,  ascertained  as  aforesaid,  of  his  capital,  consisting  of  build- 
ings, engines,  shaftings,  gearing,  and  machinery  therein, 
*  165  should  be  first  deducted  *  and  paid  to  him,  and  the  clear 
profits  of  the  trade  after  all  deductions  should  then  be 
divided  among  the  partners  in  the  porportions  thereinbefore  men- 
tioned. 

The  partners  carried  on  the  business  upon  the  footing  of  the 
articles  during  the  term  limited  by  them,  and  they  continued  to 
carry  on  the  business  on  the  same  footing  after  the  expiration  of 
the  term.  In  the  year  1857,  they  established  a  commission  busi- 
ness at  Manchester,  which  was  conducted  and  managed  by  the 
defendant  James  Pilling  the  younger.  On  the  18th  November, 
1861,  the  partnership  was  dissolved  by  a  notice  given  to  James 
Pilling  the  younger  by  tlie  two  other  partners. 

During  the  continuance  of  the  partnership,  accounts  were  annually 
taken  and  valuations  annually  made  of  the  property,  stock  and 
effects,  debts  and  credits  of  the  partnership,  and  the  year's  profit 
[126] 


PILLING  V.  PILLING.  *  166 

or  loss  of  the  business  thereby  ascertained,  but  no  accounts  were 
signed  as  provided  by  the  articles.  In  the  valuations  thus  annually 
made,  the  mills  and  machinery  were  valued  as  they  stood  at  the  time, 
without  the  additions,  improvements,  and  alterations  which  had  from 
time  to  time  been  made  being,  in  any  manner,  distinguished.  These 
additions,  improvements,  and  alterations  were  treated  as  partnership 
expenses  in  the  books,  and  no  such  discount  as  mentioned  in  the 
articles  was  allowed.  The  profit  or  loss  of  the  business  being 
thus  ascertained,  each  partner  was  annually  credited  or  debited 
with  his  share  of  the  profit  or  loss  in  his  private  account  with  the 
partnership.  These  private  accounts  were  made  up  thus :  Each 
partner  was  credited  in  his  account  with  his  capital  in  the  business 
as  it  stood  at  the  commencement  of  the  preceding  year,  with  in- 
terest upon  the  capital  at  4L  per  cent  per  annum,  and  with  his 
share  of  the  profits  of  the  year,  and  debited  with  the  moneys 
which  he  had  drawn  *  out  during  the  year,  and  the  balance  *  166 
was  carried  forward  to  the  next  year's  account,  and  this 
coarse  was  continued  up  to  the  termination  of  the  partnership. 
The  two  sums  of  1501,  per  annum,  by  the  articles  agreed  to  be 
paid  to  the  two  sons,  were  in  the  books  of  the  partnership  charged 
against  the  business,  and  not,  as  provided  by  the  articles,  against 
tlie  father's  share  of  the  profits. 

Immediately  upon  the  partnership  being  dissolved,  the  bill  in 
this  cause,  which  did  not  make  any  special  reference  to  the  mode 
in  which  the  accounts  had  been  kept,  was  filed  for  the  accounts  of 
the  partnership  and  for  the  appointment  of  a  receiver  ;  and  by  the 
decree  made  upon  the  hearing  of  the  cause,  bearing  date  the  8d 
December,  1861,  it  was  declared  that  the  partnership  ought  to 
stand  dissolved  as  from  the  18th  of  November,  and  it  was  ordered 
that  the  accounts  and  inquiries  therein  mentioned  should  be  taken 
and  made,  viz. :  — 

1.  ^*  An  account  of  all  dealings  and  transactions  between  the 
plaintiff  James  Pilling  the  elder  and  the  defendants  James  Pilling 
the  younger  and  John  Pilling  as  copartners  in  the  business  or 
trade  of  cotton-spinners  and  manufacturers  at  Rochdale,  in  the 
county  of  Lancaster,  under  the  style  or  firm  of  James  Pilling  & 
Sons,  under  the  partnership  articles  dated  the  80th  day  of  Decem- 
ber, 1850,  in   the  pleadings  mentioned,  until  the  81st  day  of 
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December,  1854,  the  time  limited  by  the  said  articles,  and  also 
since  the  said  81st  day  of  December,  1854." 

An  account  of  the  commission  business  was  also  directed,  and 
an  order  was  made  for  a  receiver  and  manager,  and  for  a  sale  of 
the  partnership  property. 

On  proceeding  to  take  the  accounts  under  the  decree,  the 

*  167    plaintiff,  in  the  first  instance,  claimed  to  have  the  *  accounts 

taken  upon  the  footing  of  the  mills  and  machinery  having 
continued  and  still  continuing  to  be  his  sole  property,  which  of 
necessity  would  have  involved  an  account  of  the  additions,  im- 
provements, and  alterations ;  but  after  a  good  deal  of  time  had 
been  occupied,  and  much  evidence  adduced  with  reference  to  the 
accounts  being  proceeded  with  upon  this  footing,  the  matter  was 
brought  before  the  Master  of  the  Rolls  personally,  and  his  Honor 
directed  that  the  accounts  should  be  taken  according  to  the  books 
without  reference  to  the  articles,  and  the  accounts  were  so  taken 
accordingly.  Pending  the  taking  of  these  accounts,  the  mills  and 
machinery  were  sold  in  the  cause,  and  the  defendant  James  Pilling 
the  younger  became  the  purchaser  of  them  for  the  sum  of  about 
64,000Z.,  payable  by  instalments,  none  of  which  had  been  paid 
when  the  order  under  appeal  was  made. 

By  the  chief  clerk's  certificate,  dated  the  9th  January,  1865,  and 
proceeding  of  course  upon  the  directions  given  by  the  Master  of 
the  Bolls  as  above  stated,  the  chief  clerk  treated  the  mills  and 
machinery  which  the  plaintifi*  brought  into  the  partnership  at  its 
commencement,  and  all  the  substitutions  for  and  additions  to  and 
improvements  in  the  same,  as  the  property  of  the  partnership. 
He  made  no  deduction  in  respect  of  depreciation  of  the  mills  and 
machinery.  He  charged  the  partnership  business  with  tlie  yearly 
allowances  of  150Z.  to  each  of  the  defendants,  and  he  credited  each 
of  the  partners  with  interest  upon  his  capital  subsequent  to  the 
dissolution  of  the  partnership.  In  the  result,  he  found  a  balance 
of  21,0692.  to  be  due  from  the  defendant  James  Pilling  the  younger 
on  the  partnership  accounts. 

Upon  the  making  of  this  certificate,  the  defendant  James 

*  168    Pilling  the  younger  took  out  a  summons  to  vai'y  *  it,  upon 

the  grounds  (amongst  others  which  were  not  on  the  appeal 
insisted  upon)  that  the  mills  and  machinery,  and  the  substitutions, 
[128] 


PILLING   V,  PILLING.  *  168 

additions,  and  improyements,  ought  to  have  been  treated  as  the 
separate  property  of  the  plaintiff,  and  that  the  plaintiff  ought  to 
have  been  charged  with  the  cost  price  of  the  substitutions,  addi- 
tions, and  improyements ;  that  the  plaintiff  ought  not  to  have  been 
allowed  4Z.  per  cent  per  annum  for  interest  upon  capital,  without 
taking  into  account  the  deduction  in  respect  of  depreciation  pro- 
vided for  by  the  16th  article  of  the  articles  of  partnership ;  that 
the  yearly  allowance  of  150Z.  to  each  of  the  defendants  ought  to 
have  been  charged  to  the  account  of  the  plaintiff's  share  of  the 
profits  of  the  business,  and  that  no  interest  on  the  capitals  of  the 
partners  ought  to  have  been  credited  subsequently  to  the  dissolu- 
tion of  the  partnership. 

The  summons  thus  taken  out  by  the  defendant  James  Pilling 
the  younger  was  adjourned  into  Court,  and  came  on  to  be  heard 
before  the  Master  of  the  Rolls  with  the  cause  for  further  consid- 
eration on  the  28th  February,  1865,  when  his  Honor  refused  the 
application  to  vary  the  certificate,  and  ordered  the  defendant  James 
Pilling  the  younger,  on  or  before  the  22d  of  June,  to  pay  into 
Court  21,0192.  (being  the  amount  found  due,  after  deducting  502., 
which  he  had  paid  since  the  dissolution),  with  liberty  to  apply  as 
soon  as  he  had  paid  in  the  first  instalment  of  his  purchase-money. 

The  defendant  James  Pilling  now  appealed  from  this  order. 

The  Attorney- General  (Sir  R.  Palmer),  Mr,  Selwyn^  and  Mr, 
JEddiSy  for  the  appellant.  —  We  claim  the  benefit  of  the  contract 
in  the  articles  of  partnership.  If  any  of  the  parties  in- 
tended to  make  the  *  case  that  the  contract  had  afterwards  *  169 
been  varied,  such  case  should  have  been  alleged  in  the 
pleadings.  The  form  of  decree  settles  the  question,  but  if  not, 
we  say  that  on  the  evidence  there  is  not  enough  to  show  that  a 
new  contract  ever  was  substituted  for  the  old  one.  None  of  the 
parties  allege  it,  and  the  accounts  which  proceed  on  a  different 
footing  never  were  signed  and  settled.  The  mode  of  book-keeping 
which  had  been  practised  before  the  articles  were  signed  went  on 
afterwards,  and  no  change  of  purpose  can  be  inferred  from  such 
continuance. 

Sir  H.  M.   CaimSy  Mr.  Eobhouae^  and  Mr.  H.  Humphreys^  for 
the  plaintiff.  —  The  parties  put  a  construction  for  themselves  on 
the  articles,  be  it  right  or  wrong.    If  wrong,  their  adoption  of  it 
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amounts  to  a  new  agreement ;  they  have  acted  on  it  for  ten  years, 
and  none  of  them  can  now  recede  from  it.  Whether  the  accounts 
were  formally  signed  and  settled  or  not  makes  no  difference,  as  they 
have  been  acted  upon  without  question  for  such  a  length  of  time, 
and  the  profits  divided  according  to  them.  Jackson  y.  Sedgwick^  (a) 
Coventry  v.  Barclay.  Qi)  The  decree  decides  nothing  one  way  or 
the  other.  It  is  not  the  practice  to  define  by  the  decree  in  a  part- 
nership suit  how  the  accounts  are  to  be  taken,  nor  does  this  decree 
do  so ;  it  does  not  direct  the  accounts  to  be  taken  according  to  the 
articles.  Interest  ought  not  to  stop  till  the  principal  is  paid. 
CoUyer,  Partnership,  (<?)  Ex  parte  Chippendale^  Re  German  Min- 
ing Company y  (d)  Ex  parte  Bignold^  Re  Norwich  Yam  Com- 
pany j  (e)  Hart  v.  Clarke,  (g^ 

*  170    *  Mr.  Bacon,  for  John  PiUing. 

The  Attorney- General  J  in  reply.  —  There  is  no  principle  or 
authority  for  cdlowing  interest  for  a  period  following  the  dissolu- 
tion. 

Judgment  reserved. 

August  3. 

The  Lord  Justice  TuBNEtt,  after  stating  the  facts,  proceeded  as 
follows :  — 

The  principal  question  upon  this  appeal  seems  to  me  to  be 
whether  the  accounts  ought  to  be  taken  according  to  the  books  or 
according  to  the  articles,  for  if  the  accounts  ought  to  be  taken 
according  to  the  articles,  and  not,  as  they  have  been,  according  to 
the  books,  there  can,  I  think,  be  no  doubt  that,  at  least  as  to  the 
two  sums  of  IbOl.  per  annum,  which  by  the  articles  are  expressly 
charged  upon  the  father's  share  of  the  profits,  the  certificate  can- 
not be  maintained. 

It  was  first  contended  on  behalf  of  the  appellant,  that  the 
decree  in  the  cause  concluded  this  question,  and  that  the  accounts 

(a)  1  Sw.  469. 

{b)  33  Beav.  1 ;  S.  C.  on  appeal,  12  W.  R.  500. 
(c)  Page  231  (2d  ed.).  («)  22  Beav.  143. 

(rf)  4  De  G.,  M.  &  G.  19.  (jg)  6  De  G.,  M.  A  G.  282.  254. 
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could  not  consistently  with  it  be  taken  otherwise  than  according 
to  the  articles,  but  I  am  not  of  that  opinion.  I  think  that  the 
decree  has  no  reference  whatever  to  the  mode  in  which  the 
accounts  are  to  be  taken,  and  that  it  means  no  more  than  that 
the  accounts  are  to  be  taken  of  all  dealings  and  transactions 
between  the  parties  as  copartners  under  the  articles.  It  certainly 
is  not  the  habit  of  the  Court,  when  it  directs  partnership  accounts, 
to  prescribe  the  mode  in  which  the  accounts  are  to  be  taken.  Such 
questions  properly  arise  upon  the  accounts  being  taken,  and  it 
would  be  attended  with  the  greatest  possible  inconvenience 
that  the  Court  should  *  be  called  upon  to  decide  such  ques-  *  171 
tions  at  the  hearing  of  causes.  Much  stronger  language, 
therefore,  than  any  which  is  to  be  Tound  in  this  decree,  would  be 
required  to  satisfy  me  that  the  mode  of  taking  these  accounts  was 
not  open  under  the  decree. 

I  proceed,  therefore,  to  consider  what  was  the  proper  mode  of 
taking  the  accounts,  whether  to  take  them  according  to  the  books, 
or  to  take  them  according  to  the  articles.  This  is  a  question  which, 
in  my  opinion,  depends  upon  the  circumstances  of  the  case.  There 
is  no  doubt  that  whatever  may  be  the  terms  of  partnership  articles, 
the  partners  may  by  agreement,  or  by  conduct  evidencing  and 
amounting  to  agreement,  vary  those  terms,  and  the  question  in  all 
cases  of  this  nature  must  be,  whether  they  have  done  so  or  not. 
In  this  case  it  will  be  convenient  to  consider  this  question,  with 
reference  to  each  of  the  first  three  points,  which  are  raised  by  ths 
appellant's  summons  to  vary  the  certificate. 

I  propose,  therefore,  first  to  deal  with  the  appellant^s  contention, 
that  the  mills  and  machinery,  and  the  substitutions,  additions,  and 
improvements,  ought  to  have  been  treated,  not  as  belonging  to  the 
partnership,  but  as  belonging  to  the  plaintiff.  I  do  so,  because,' 
although  this  point  was  not  so  much  discussed  or  relied  upon  at 
the  bar  as  other  points  in  the  case,  the  observations  arising  upon 
it  tend  very  much  to  elucidate  the  points  which  were  more  fully 
considered  and  discussed.  I  do  not  enter  into  the  question  whether, 
according  to  the  articles,  this  property  would  properly  have  been 
considered  as  belonging  to  the  plaintiff  and  not  to  the  partnership. 
I  assume,  as  the  view  most  favourable  to  the  appellant's  conten- 
tion on  this  part  of  the  case,  that  according  to  the  articles  it  would 
properly  have  been  considered  as  belonging  to  the  plaintiff; 
but  then  how  *  has  this  property  been  dealt  with  as  between    *  172 
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these  parties?  According  to  the  provisions  of  the  partner- 
ship articles  the  partnership  was  to  be  liable  in  respect  of  this 
property  for  repairs  only.  There  are  not,  so  far  as  I  can  find,  any 
provisions  in  the  articles  as  to  substitutions,  additions,  or  improve- 
ments, but  yet  we  find  that  during  the  whole  continuance  of  this 
partnership,  a  period  of  ten  years  and  upwards,  no  distinction  is 
made  in  the  accounts  between  the  repairs,  and  the  substitutions, 
additions,  and  improvements,  but  the  repairs,  substitutions,  and 
improvements  are  charged  in  the  aggregate  against  the  partnership 
and  not  against  the  plaintiff,  and  are  so.  charged  in  accounts  which 
are  made  the  foundation  for  ascertaining  the  annual  profits  of  the 
partnership,  and  on  which  those  annual,  profits  were  ascertained 
and  divided  between  the  partners.  I  confess  myself  quite  unable 
to  reconcile  this  course  of  proceeding  with  the  notion  that  this 
property  was  considered  by  any  of  these  parties  as  still  belonging 
to  the  plaintifi*.  If,  indeed,  the  profits  had  not  been  ascertained 
and  divided  as  above  mentioned,  there  might  have  been  some  pos- 
sible ground  for  contending  that  whatever  was  done  as  to  this 
property  during  the  continuance  of  the  partnership  was  open  to  be 
set  right  at  the  determination  of  it :  but  who  can  believe  that  these 
parties  went  on  during  so  long  a  period  dividing  profits  ascertained 
and  settled  upon  the  footing  which  I  have  mentioned  with  any  such 
view  as  this  ?  The  appellant,  as  to  this  part  of  the  case,  relied 
upon  the  provision  in  the  articles,  that  the  plaintifi*'s  capital  should 
remain  and  be  his  separate  property ;  but  even  giving  this  provi- 
sion the  full  weight  which  was  attached  to  it  on  the  part  of  the 
apijellant,  although  I  am  not  satisfied  that  so  much  weight  is  really 
due  to  it,  I  do  not  think  that  this  provision  alters  the  case  in  favour 
of  the  appellant,  for  the  question  here  is,  not  what  was  the  mean- 
ing of  the  articles,  but  whether  upon  the  facts  of  the  case  it 
*  173  ought  *  not  to  be  considered  that  a  new  and  altered  agree- 
ment was  come  to  between  the  parties. 
Then,  secondly  and  thirdly,  as  to  the  interest  of  4/.  per  cent  per 
annum  having  been  allowed  to  the  plaintifi*,  without  the  deprecia- 
tion being  taken  into  account,  and  as  to  the  two  sums  of  150L  being 
charged  against  the  business,  I  again  assume  that,  according  to 
the  articles,  these  charges  were  erroneous ;  but  what  has  been 
already  said  applies  even  more  strongly  to  these  items,  for  the 
question  upon  them  would  necessarily  arise  de  anno  in  annum^  and 
yet  the  profits  were  de  anno  in  annum  divided,  without  any  deduo- 
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tion  being  claimed  in  respect  of  the  first  of  the  items,  or  any  objec- 
tion being  made  as  to  the  second  of  them.  The  appellant  relied, 
as  to  all  the  points  to  which  I  have  adverted,  on  the  accounts  not 
having  been  settled  and  signed ;  but  the  question  here  is  not 
whether  there  were  signed  and  settled  accounts,  but  whether 
there  was  a  new  agreement.  For  the  reasons  above  appearing, 
I  am  satisfied  that  the  only  safe  conclusion  is,  that  there  was  such 
new  agreement,  and  that  the  agreement  was,  that  the  property 
should  be  dealt  with  as  it  was  dealt  with  in  the  books,  and  not  as 
it  was  dealt  with  in  the  aFticles.  It  may  be  as  well,  perhaps,  to 
add,  that  unless  there  was  such  new  agreement,  I  do  not  see  how 
the  appellant  became  entitled  to  the  interest  of  Al.  per  cent  per 
annum  upon  his  capital,  which  has  been  allowed  him  in  the  ac- 
coants,  for  I  do  not  find  any  provision  in  the  articles  for  such  an 
allowance  to  him. 

There  remains,  then,  only  the  question  as  to  the  allowance  of 
the  interest  subsequently  to  the  dissolution,  and  my  opinion  upon 
this  point  is,  that  the  partners  having  come  to  an  agreement  for 
the  allowance  of  interest,  that  agreement  was  properly  considered 
to  continue  in  force  until  payment  of  the  principal.  I  think, 
therefore,  that  *  the  appellant's  case  wholly  fails,  and  that  *  174 
tiiis  appeal  ought  to  be  dismissed,  and  with  costs. 

The  Lord  Justice  Knight  Bruce.  — I  am  of  the  same  opinion. 


•Ex parte  ARCHIBALD  COCKBURN,  HENRY  SMITHES,  ♦  175 

and  JOHN  BLACK. 

In  the  Matter  of  JOHN  BENJAMIN  SAHTH  and  THOMAS 

LAXTON,  Bankrupts. 

1863.     November  11,  12,  18.     December  12.     1864.     March  5.    April  13. 

Before  the  Lord  Chancellor  Lord  Westburt. 

To  the  validity,  under  the  Bankruptcy  Act,  1861 ,  §  192,  of  a  composition  deed 
executed  by  a  single  member  of  a  dissolved  firm  after  the  dissolution,  objec- 
tion was  taken  on  the  part  of  creditors  of  the  firm,  on  the  ground  that  the 
joint  creditors  were  insufficiently  represented  in  the  computation  of  the 
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majority  of  assentiiig  creditors  required  by  the  statute.  Edd,  that  the  objec- 
tion could  not  be  entertained  in  the  absence  of  eyidence  showing  the  existence 
of  joint  estate  at  the  date  of  the  execution  of  the  deed,  and  that  the  onus  lay 
upon  the  objectors  to  produce  such  evidence. 

An  assignment  of  a  debtor^s  estate  and  effects  is  not  necessary  for  the  validity 
of  a  composition  deed  under  the  192d  section  of  the  Bankruptcy  Act,  1861, 
but  to  render  such  a  deed  binding  on  non-assentients,  they  must  stand  under 
the  deed  in  the  same  situation  and  with  the  same  advantages  as  the  assentients. 

A  composition  deed  purported  to  be  made  between  a  debtor  of  the  first  part, 
certain  creditors  whose  names  and  seals  with  the  amounts  of  their  debts  were 
set  forth  in  a  schedule,  and  who  executed  the  deed  of  the  second  part,  and  all 
other  (if  any)  the  creditors  of  the  debtor  of  the  third  part.  It  recited  that 
the  executing  creditors  had  agreed  to  accept  a  composition  of  three  pence  in 
the  pound  on  their  debts  and  to  release  the  debtor.  It  witnessed,  that  in 
consideration  of  the  composition  paid  to  the  executing  creditors  and  of  the 
covenant  thereinafler  mentioned,  the  executing  creditors  released  the  debtor 
from  the  debts  placed  opposite  to  their  names.  It  further  witnessed,  that 
the  debtor  covenanted  with  the  parties  of  the  second  and  third  parts  to  pay 
on  demand  to  all  his  creditors  the  above  composition,  unless  it  should  have 
been  already  paid.  Hdd^  that  the  deed  placed  the  assentients  and  non- 
assentients  in  a  position  of  undue  inequality,  and  that  on  this  ground  the 
deed  was  not  binding  on  the  latter. 

This  was  an  appeal  from  an  order  of  Mr.  Commissioner  Fane 
annulling  a  joint  adjudication  of  bankruptcy  against  the  respondents 
John  Benjamin  Smith  and  Thomas  Laxton,  on  the  ground  of  their 
having  respectively  executed  deeds  of  composition  with  their  re- 
spective creditors. 

Messrs.  Smith  &  Laxton  had  carried  on  business  in  partnership 

as  wine-merchants,  and  during  the  subsistence  of  this  part- 

•  176   nership,  viz.,  on  the  10th  of  November,  *  1862,  they  had 

become  jointly  indebted  on  their  acceptance  at  six  months' 

date  to  the  appellants  Messrs.  Cockburn  &  Company  in  a  sum  of 

195/.  Zs. 

The  partnership  was  dissolved  in  November,  1862,  and  on  the 
acceptance  arriving  at  maturity  on  the  18th  of  May,  1868,  it  was 
dishonoured. 

On  the  19th  of  May,  1868,  a  trader  debtor  summons  was  served 
on  behalf  of  the' appellants  upon  the  respondents,  and  resulted  in 
the  commission  of  acts  of  bankruptcy  on  the  part  of  the  latter  on 
the  24th  of  June,  1863,  by  reason  of  their  failing  to  pay,  secure,  or 
compound  for  the  amount  of  the  debt  which  had  been  admitted  by 
them  on  the  7th  of  the  same  month. 

In  the  interval  between  the  7th  and  the  24th  of  June  (viz.,  on 
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the  22d),  the  respondent  John  Benjamin  Smith  executed  a  deed, 
which  was  in  the  following  terms :  — 

^^  This  indenture  made  the  23d  day  of  June,  1863,  between  John 
Benjamin  Smith,  of,  &c.,  of  the  first  part,  the  several  persons 
whose  names  and  seals  are  hereunto  subscribed  and  set  in  the 
schedule  hereunder  written  (being  severally  creditors  in  their  own 
right  or  in  copartnership  of  the  said  John  Benjamin^  Smith)  of  the 
second  part,  and  all  other  (if  any)  the  creditors  of  the  said  John 
Benjamin  Smith  of  the  third  part :  Whereas  the  said  John  Benja- 
min Smith  is  indebted  to  the  said  several  persons  parties  hereto  of 
the  second  part  and  to  other  persons  in  divers  sums  of  money,  and 
being  unable  to  pay  his  said  debts  in  full,  has  proposed  to  pay  unto 
ihe  whole  of  his  creditors  a  composition  of  threepence  in  the  pound 
on  the  amount  of  their  respective  debts :  And  whereas  the  said 
several  persons  whose  names  and  seals  are  hereunto  subscribed  and 
set  have  agreed  to  accept  the  said  composition  and  to  release 
the  said  John  Benjamin  Smith  from  their  respective  *  debts,  *  177 
and  from  all  other  sums  of  money  (if  any)  which  are  now 
due  and  owing  from  him  to  them  respectively  or  to  them  and  their 
respective  partners :  Now  this  indenture  witnesseth,  that  in  pur- 
suance of  the  said  agreement  and  in  consideration  of  the  com- 
position of  threepence  in  the  one  pound  on  the  amount  of  their 
respective  debts  (as  mentioned  in  the  said  schedule)  in  hand  well 
and  truly  paid  by  the  said  John  Benjamin  Smith  to  the  said  several 
persons  parties  hereto  of  the  second  part  respectively,  the  receipt 
whereof  they  do  hereby  respectively  admit  and  acknowledge,  and  of 
and  from  the  payment  thereof  do  and  each  of  them  doth  hereby 
respectively  acquit,  release,  and  for  ever  discharge  the  said  John 
Benjamin  Smith,  his  heirs,  executors,  and  administrators,  and  also 
in  consideration  of  the  covenant  hereinafter  contained  by  or  on  the 
part  of  the  said  John  Benjamin  Smith,  they  the  said  parties  hereto 
of  the  second  part  for  themselves  severally  and  respectively,  and 
for  their  several  and  respective  executors  or  administrators,  part- 
ners and  assigns,  but  every  of  them  so  far  only  as  concerns  his 
own  respective  acts  and  deeds  and  the  respective  acts  and  deeds  of 
his  own  respective  executors,  administrators,  partners,  and  assigns, 
their  and  every  of  their  executors  and  administrators,  and  not  fur- 
ther or  otherwise,  do  and  each  of  them  doth  hereby  acquit,  release, 
and  for  ever  discharge  the  said  John  Benjamin  Smith,  his  heirs, 
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executors,  and  administrators,  and  his  and  their  present  and  future 
lands,  tenements,  goods,  chattels,  and  effects,  of  and  from  the  pay- 
ment of  the  sums  of  money  set  opposite  their  ^respective  names  or 
the  names  of  their  respective  firms  in  the  said  schedule,  and  of  and 
from  all  other  sums  of  money  (if  any)  which  at  the  time  of  the 
sealing  and  delivery  of  these  presents  (the  same  being  sealed  and 
delivered  on  or  after  the  date  of  these  pre^nts)  by  the  said  parties 
hereto  of  the  second  part  is  or  are  due  or  owing  by  the  said 

*  178    *  John  Benjamin  Smith  to  them  respectively,  or  to  them 

and  their  respective  partners,  and  of  and  from  all  and 
all  manner  of  actions,  suits,  cause  and  causes  of  actions,  debta, 
accounts,  bonds,  covenants,  judgments,  executions,  claims,  and  de- 
mands whatsoever  both  at  law  and  in  equity  which  they  the  said 
parties  hereto  of  the  second  paii;,  or  any  of  them,  their  or  any  of 
their  heirs,  executors,  administrators,  partners,  or  assigns,  or  any 
person  or  persons  claiming  by,  from,  through,  under,  or  in  trust  for 
them,  or  any  of  them,  now  have  or  hath  or  hereafter  can,  shall,  or 
may  have,  claim,  or  demand  against  the  said  John  Benjamin  Smith, 
his  executors  or  administrators,  for  or  on  account  of  any  such  sum 
or  sums  of  money  as  aforesaid,  or  any  cause,  matter,  or  thing  in 
any  wise  relating  thereto :  And  the  said  John  Benjamin  Smith  for 
and  in  consideration  of  the  premises  doth  hereby  for  himself,  his 
heirs,  executors,  and  administrators,  covenant,  promise,  and  agree 
with  and  to  the  said  several  parties  hereto  of  the  second  and  third 
parts  and  their  respective  executors,  administrators,  and  assigns, 
that  he  the  said  John  Benjamin  Smith,  his  executors  or  adminis- 
trators, shall  and  will  upon  demand  well  and  truly  pay  unto  all  and 
singular  the  existing  creditors  of  him  the  said  John  Benjamin 
Smith  (including  the  said  parties  hereto  of  the  second  part,  unless 
the  same  shall  have  been  paid  to  them  on  the  day  of  the  date  of 
these  presents),  or  their  respective  executors,  administrators,  or 
assigns,  a  composition  of  three  pence  in  the  one  pound  on  the  amount 
of  the  respective  debts  or  sums  of  money  now  due  and  owing  by  him 
(either  alone  or  jointly  with  any  other  person  or  persons)  to  them 
respectively.    In  witness,"  &c. 

On  the  23d  of  June  the  respondent  Thomas  Laxton  also  had  ex- 
ecuted a  deed,  which  mutatis  mutandis  was  identical  in  terms  with 
that  executed  by  Smith.    The  two  deeds  were  left  for  regis- 

*  179   tration  on  the  30th  of  June,  *  and  the  certificate  of  registra- 

[  136  ] 


EX  PARTE  COCKBURN,  ETC.  *  179 

tion  was  given  on  the  1st  of  July,  on  which  day  also  the  appel- 
lants issued  a  joint  petition  in  bankruptcy  against  tlie  respondents, 
under  which  they  were  adjudged  bankrupts. 

On  the  31st  of  August,  1863,  the  commissioner,  upon  the  appli- 
cation of  the  respondents,  and  upon  having  the  composition  deeds 
produced  to  him,  made  the  order  under  appeal  annulling  the 
adjudication. 

It  appeared  from  the  account  delivered  to  the  chief  registrar,  in 
obedience  to  the  General  Order  in  Bankruptcy  of  22d  May,  1862, 
with  Smith's  deed,  that  the  aggregate  amount  of  his  liabilities  was 
35,764/.  10«.  9d.,  three-fourths  of  which  sum  was  26,823Z.  8«.  Oid. 
The  number  of  creditors  was  forty-one,  of  whom  twenty-five  were 
stated  to  be  assenting  creditors,  with  an  amount  of  debts  to  the 
yalne  of  29,283/.  12a.  Id. ;  but  among  these  were  placed  the  names 
of  Messrs.  Overend,  Gurney,  &  Company  for  20,000/.,  whose 
names  were  also  placed  in  the  schedule  to  the  deed  as  creditors  for 
that  amount,  but  with  the  marginal  note  ^^  subject  to  all  necessary 
consents." 

Smith,  in  his  affidavit  as  to  the  requisite  majority  having  been 
obtained,  deposed  that  the  deed  had  "  been  executed  or  in  writing 
assented  to  or  approved  of  by  a  majority  in  number  representing 
three-fourths  in  value  of  the  creditors  of  me  the  said  John  Benja- 
min Smith,  whose  debts  amount  to  10/.  and  upwards  ;  *'  and  that 
be  believed  that  the  amount  of  the  composition  to  be  distributed 
under  the  deed  was  447/.  Is. 

In  Laxton's  case  the  facts  were  similar,  the  aggregate  amount 
of  liabilities  being  stated  as  27,196/.  8a.  4c/.,  thre^fourths  of  which 
was  20,397/.  6s.  Sd. ;  the  number  of  creditors  eighteen ; 
ten  assenting  with  debts  equal  to  *  an  aggregate  in  value  of  *  180 
22,997/.  is.  1(2.,  amongst  whom  Messrs.  Overend,  Gurney, 
Ai  Co.  were  reckoned  as  creditors  for  20,000/.,  for  which  sum  they 
had  signed  the  schedule  of  the  deed  with  the  same  reservation  as 
in  Smith's  case  ;  and  the  affidavit  of  Laxton  being  couched  in  the 
same  language  as  that  of  Smith,  except  that  the  amount  of  the 
composition  to  be  divided  was  calculated  to  be  338/.  14^. 

There  was  no  evidence  as  to  any  material  facts  other  than  that 
above  stated. 

Mr.  Drucey  for  the  appellants.  —  These  deeds  have  not  received 
such  a  majority  of  assents  of  the  nature  contemplated  by  the  192d 
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section  of  the  Bankruptcy  Act,  1861,  when  properly  construed,  as 
to  bring  them  within  the  protection  of  that  section.  For  the 
adjudication  of  bankruptcy  against  the  respondents  being  joint, 
the  deeds,  to  have  had  the  effect  attributed  to  them  by  the  commis- 
sioner, should  haTe  been  each  in  writing  assented  to  or  approved  of 
by  a  majority  in  number  representing  three-fourths  in  value  of  the 
joint  creditors  of  the  respondents.  It  is  true  that  the  partner- 
ship between  the  latter  had  been  dissolved.  Still  it  was  not 
competent  for  each  of  them  as  an  individual  after  the  dissolu* 
tion  of  that  partnership  to  bind  non^assenting  joint  creditors 
by  the  execution  of  deeds  carrying  into  effect  arrangements  en- 
tered into  with  the  separate  creditors  of  either  respondent  only. 
The  principle  involved  in  allowing  a  majority  of  creditors  to  bind 
a  minority  would  be  violated,  unless  the  majority  and  minority 
each  belonged  to  the  same  class  of  creditors.  Had  either  of  the 
respondents  executed  a  trust-deed  on  one  day  and  the  other  exe- 
cuted a  trust-deed  on  the  following  day,  the  joint  and  separate 

estates  would  have  been  duly  administered.  Had  it  been  a 
•  181    case  of  bankruptcy,  the  two  *  petitions  would  have  been 

consolidated  with  a  similar  result.  But  in  cases  of  compo* 
sition  the  case  is  otherwise.  The  debtor  in  those  cases  is  freed 
from  his  liabilities  from  the  moment  when  the  deed  has  fulfilled 
the  statutory  requirements,  and  in  the  present  instances  that  free- 
dom is  purchased,  so  far  as  it  is  obtained  from  others  than  assent- 
ing creditors,  in  consideration  of  a  mere  personal  covenant.  It  is 
perhaps  too  late  after  the  dicta  in  Ux  parte  Mawlings  (a)  and  JSx 
parte  Q-oddeUj  (i)  to  argue  against  the  validity  of  a  deed  of  com- 
position as  a  deed  of  the  nature  contemplated  by  and  within  the 
protection  of  the  statute ;  but,  assuming  that  validity,  greater 
vigilance  is  required  than  perhaps  would  be  required  in  the  case 
of  a  trust-deed  to  prevent  grievous  wrong  being  done.  Otherwise 
a  case  might  arise  of  this  nature :  a  firm  consisting  of  two  part- 
ners might  be  under  liabilities,  as  also  might  be  each  of  the  two 
partners  composing  the  firm.  The  joint  assets  might  produce  nine- 
teen shillings  and  six  pence  in  the  pound,  and  the  liabilities  of  the 
partners  and  the  firm  be  so  circumstanced  that  the  separate  cred- 
itors of  either  debtor  might  be  sufficient  to  satisfy  the  statutory 
requirements  as  to  majority.    Then,  if  ^e  view  sanctioned  by  the 

(a)  1  Dq  G.«  J.  &  8.  225.  (5)  \  De  G.»  J.  &  S.  260. 
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commissioner  is  correct,  it  would  be  quite  possible  for  the  separate 
creditors  to  appropriate,  as  in  the  present  case,  to  themselves  the 
bulk  of  the  joint  assets,  and  so  defeat  the  just  claims  of  the  joint 
creditors.  Or  a  case  might  arise  where  the  parts  would  be  changed, 
aud  an  overwhelming  majority  of  joint  creditors  might  in  like 
manner  defraud  the  separate  creditors. 

But,  irrespectively  of  the  consideration  of  results,  the  language 
of  the  Act  when  properly  construed  is  susceptible  of  no  serious 
doubt. 

*  The  Act  is  in  terms  drawn  in  the  singular  number,  and  *  182 
is  therefore  to  a  certain  extent  elastic.  The  words  ^^  his 
creditors  "  in  the  192d  section  mean,  I  submit,  when  the  case  is 
one  of  a  debtor  engaged  with  another  in  partnership,  ^'  all  his 
creditors."  The  words  "  the  creditors  of  such  debtor,"  in  the 
first  condition  specified  in  that  section,  mean,  when  applied  to  the 
case  of  an  insolvent  firm,  "  the  joint  creditors."  The  seventh 
condition  is  inapplicable,  as  has  been  decided,  to  the  case  of  a 
composition  deed.  The  words  ^^in  case  any  petition  shall  be 
presented  for  an  adjudication  in  bankruptcy  against  a  debtor  after 
his  execution  of  such  deed  or  instrument  as  is  heretofore  described," 
in  the  199th  section,  upon  which  the  commissioner  proceeded  in 
ihe  present  case,  when  adapted  to  the  case  of  partners,  must  be 
read  as  ^^  in  case  any  petition  shall  be  presented  for  an  adjudica- 
tion against  the  joint  debtors  after  the  execution  by  them  of  a 
deed  executed  or  in  writing  assented  to  or  approved  of  by  a 
majority  in  number  representing  three-fourths  in  value  of  the  joint 
creditors."  The  principle  of  the  case  of  £x  parte  Godden^  (a) 
where  the  question  arose  with  reference  to  the  assents  of  secured 
creditors,  is  not  inapplicable  to  the  present. 

[The  Lord  Chancellor.  —  I  expressed  an  opinion  in  JEx  parte 
Morgan,  (i)  that  creditors  under  a  trust-deed  are  placed  in  eodem 
Hatu  with  creditors  under  a  bankruptcy,  and  that  as  the  latter 
cannot  prove  without  allowing  for  the  value  of  their  securities,  the 
former  are  subjected  to  the  same  obligation.  Upon  tliis  principle 
you  would  take  the  value  of  such  debts  after  deducting  the  value 
of  securities  in  the  hands  of  creditors.] 

(a)  1  De  G.,  J.  &  S.  260.  (6)  1  De  G.,  J.  &  S.  288. 
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*  188        *  Mr.  Druce.  —  Ex  parte  Morgan  was  the  case  of  a  trust- 

deed  to  which  the  principle  of  a  valuation  of  securities  may 
have  a  proper  application,  but  it  can  have  none  to  the  case  of  com- 
position deeds,  and  in  the  present  cases  the  composition  of  three 
pence  in  the  pound  is  offered  to  creditors  secured  and  unsecured 
alike.  In  Ex  parte  Spyer^  (a)  where  a  power  to  pay  creditors 
under  lOZ.  in  full  was  held  to  be  incapable  of  being  exercised,  an 
opinion  was  intimated  that  had  there  been  a  trust  or  an  absolute 
direction  for  that  purpose,  the  case  would  have  been  different. 
That  seems  to  point  to  the  validity  of  such  a  deed  only  as  provides 
for  a  distribution  in  accordance  with  the  bankrupt  law.  The  deci- 
sion in  Ex  parte  G-odden  was  intended  to  obviate  the  startling  results 
which  would  have  followed  from  a  contrary  decision.  And  if  it  be 
true  that  the  assent  of  all  the  creditors  is  necessary,  there  must  be 
a  majority  of  each  class  in  order  to  bind  the  creditors  of  that  class. 
In  the  present  case,  notwithstanding  that  the  onv^  is  upon  the 
respondents  of  making  out  these  facts,  they  have  oflFered  no  further 
proof  than  their  respective  affidavits — which  are  copied  servilely 
from  the  common  form,  instead  of  being  extended,  together  with 
the  language  of  the  statute,  to  the  circumstances  of  the  particular 
case — to  show  that  the  requisite  majority  of  joint  creditors  has 
executed,  or  in  writing  assented  to,  or  approved  of,  either  of  the 
deeds.  The  language  of  the  affidavits  is  insufficient  to  raise  even 
primd  facie  proof  to  that  fact. 
So,  again,  the  certificates  of  registration  of  these  deeds  being, 
according  to  the  decisions  in  Ex  parte  Page  (J)  and  Ex  parte 

*  184    Spt/erj  nothing  more  than  primd  facie  *  evidence  of  the 

fulfilment  of  the  statutory  requisitions,  it  might  be  argued, 
although  I  do  not  press  the  point,  that  there  is  nothing  to  show 
that  the  assents  of  Messrs.  Overend,  Gurney,  &  Co.  to  the  deeds 
were  given  otherwise  than  conditionally.  Those  creditors  actually 
appear  in  the  schedule  to  each  deed  as  creditors  for  the  same  debt, 
20,000Z.,  and  in  the  case  of  the  respondent  Laxton's  deed  even  the 
appellants  are  scheduled  in  the  account  delivered  to  the  chief  reg- 
istrar for  their  debt.  For  all  these  reasons  the  present  appeal 
ought  to  be  allowed. 

Mr.  Bacon  and  Mr.  Sargood^  for  the  respondents,  were  stopped 
by  the  Court. 

(a)  1  De  6.,  J.  &  S.  818.  (6)  1  De  G.,  J.  &  S.  283. 
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The  Lord  Chancellor. — Two  traders,  Messrs.  Smith  &  Lax- 
ton,  were  wine-merchants  in  partnership  together,  a  partnership 
which  lasted  till  November,  1862.  Upon  the  evidence  it  is  not 
clear  when  that  partnership  was  dissolved,  but  it  was  on  some  day 
after  the  bill  of  exchange  was  given  to  the  appellants,  the  petition- 
ing creditors.  From  and  after  the  date  of  the  dissolution,  of 
course,  the  joint  property,  if  there  was  any,  of  these  partners 
might  have  been  divided  and  distributed  between  them,  and  there 
might  have  been  a  totd  annihilation  of  the  joint  property  of  the 
partnership. 

The  argument  on  behalf  of  the  appellants  has  proceeded  on  the 
great  inconvenience  which  would  ensue  if  the  provisions  of  the  stat- 
ute were  to  be  held  to  apply  to  all  creditors,  joint  and  separate, 
without  distinction ;  and  it  is  argued  that  the  word  "  creditors  " 
ought  to  be  taken  as  indicating  the  several  classes  of  credit- 
ors, and  *  that  the  words  of  the  statute  ought  to  be  taken  *  185 
distributively  as  to  the  majority  in  number  and  value  of  each 
class,  the  object  being  to  show,  that  unless  there  is  a  majority  of 
each  class  assenting,  the  provisions  of  the  statute  have  not  been 
sufficiently  complied  with,  and  the  result  being  represented  to  be, 
that  by  a  skilful  union  on  the  part  of  the  separate  creditors, 
the  joint  estate  might  be  rendered  distributable  amongst  the 
separate  creditors. 

But,  on  the  other  hand,  if  there  be  no  joint  estate,  the  assets 
will  be  distributed  pari  pas8ti  amongst  all  the  creditors,  joint  and 
separate.  In  that  case  the  joint  creditors  are  not  distinguished 
from  the  separate  creditors,  and  have  the  right  of  proving  against 
each  estate. 

I  am  obliged,  in  the  present  case,  to  assume  that  there  is  no 
joint  estate.  It  lies  at  the  very  root  of  this  objection  that  there 
should  be  a  joint  estate.  Had  there  been  any,  its  existence  would, 
no  doubt,  have  been  proved. 

On  the  assumption,  therefore,  that  there  is  no  joint  estate,  the 
joint  and  separate  creditors  are  not  distinguishable  in  any  respect, 
and  primd  facit  evidence  is  adduced  showing  the  existence,  in  the 
present  case,  of  the  assents  of  the  requisite  statutory  majorities  in 
number  and  value  of  the  creditors  to  these  deeds. 

So  far,  therefore,  as  the  objections  pressed  upon  me  go,  these 
deeds  are  not  wanting  in  validity.  ' 
It  was  competent,  indeed,  to  the  appellants  to  show  that  the 
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*  186    majorities  actually  obtained  were,  in  fact,  insufficient,  *  be- 

cause the  evidence  adduced  before  the  registrar  was  primd 
facie  only ;  but  this  they  have  not  done. 

The  learned  commissioner  has,  in  my  judgment,  arrived  at  a 
correct  conclusion.    The  appeal  must  be  dismissed,  and  with  costs. 

November  12. 

On  this  day  the  Lord  Chancellor  desired  that  the  case  should  be 
reargued  with  reference  to  the  frame  of  the  deeds,  and  as  to  their 
being  as  favourable  to  absent  creditors  as  to  those  creditors  who 
were  named,  and  especially  with  reference  to  the  question  whether 
creditors  who  were  not  named  in,  and  did  not  execute  or  in  writing 
assent  to  or  approve  of  them,  could  sue  upon  the  covenants  con- 
tained in  them,  or  might  be  obliged  to  prove  the  amounts  due  to 
them  respectively  before  admission  as  creditors  under  the  deeds. 

November  18. 

The  case  accordingly  now  came  on  to  be  reargued  upon  these 
points. 

Mr.  Druce,  for  the  appellants.  —  Neither  of  these  deeds  can  be 
held  to  be  within  the  protection  of  the  192d  and  following  sections 
of  the  Bankruptcy  Act,  1861.  It  is  a  rule  of  law  well  settled  by 
decision  that  no  one  who  is  not  a  party  to  a  deed  expressed  to  be 
made  between  parties  can  sue  upon  it.  Oilby  v.  Copley^  (a)  Met- 
calfe V.  Bycroft^  (6)  Berkeley  v.  Hardy,  (c)     This  rule  is 

•  187    recognized  and  remedied  —  *  but  only  in  one  particular,  for 

the  present  purpose  immaterial  —  by  the  legislative  enact- 
ment contained  in  the  8  4  9  Vict.  c.  106,  §  5.  No  creditor,  there- 
fore, of  these  debtors  who  is  not  actually  a  party  to  these  deeds  of 
the  second  part  —  that  is  to  say,  no  creditor  whom  as  a  non- 
assenting  creditor  it  is  sought  to  bind  by  these  deeds  merely  by 
the  tenus  of  the  Act  of  Parliament  —  can  sue  upon  them. 

Even  assuming  that  there  would  be  on  no  other  ground  any  ob- 
jection to  an  unnamed  creditor  suing  on  the  deed,  the  very  want  of 
the  name  leaves  a  patent  ambiguity,  to  remove  which  parol  evi- 
dence is  inadmissible. 

And  supposing  that  both  these  objections  could  be  removed,  the 

(a)  8  Lev.  138.  C^)  6  M.  <&  S.  75.  (c)  5  B.  &.  C.  855. 
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burden  of  adducing  such  evidence  and  the  want  of  an  estoppel,  in 
the  case  of  unnamed  creditors,  against  their  stattis  as  creditors 
being  altogether  denied,  which  might  render  in  their  case  long  liti- 
gation necessary  to  establish  their  claim,  places  them  at  such  a 
disadvantage  and  creates  such  inequality  as  would  alone  be  enough 
to  invalidate  the  deeds. 

Even  assuming  the  Court  to  be  against  me  upon  these  points,  the 
deeds  are  bad,  inasmuch  as  their  benefits  are  not  accorded  with  an 
even  hand  to  the  creditors  who  are  parties  to  them  of  the  second 
part,  and  to  the  creditors  who  do  not  assent  to  them.  The  former 
receive  their  composition  dividend  at  once  and  release  the  debtors. 
The  latter  are  remitted  to  the  shadowy  benefit  of  an  insolvent's 
covenant  to  pay  a  composition  dividend  at  the  same  rate  at  a  future 
day.  A  mere  covenant  to  pay  a  composition  cannot,  I  submit,  in 
any  case  be  a  composition  with  creditors  of  the  nature  contem- 
plated by  the  Act.  Of  that  opinion  seems  to  have  been  the 
Court  of  *  Exchequer  in  Walter  v.  Adcoch^  (a)  and  although  ♦  188 
it  may  now  be  too  late  to  argue  that  a  cession  of  all  a  com- 
pounding debtor's  property  is  requisite,  still  there  must  be  actual 
payment  or  some  substantial  security  in  order  to  validate  a  proposed 
composition  arrangement  as  one  within  the  range  of  the  192d  sec- 
tion of  the  Act.  If  less  will  suffice,  a  fraudulent  debtor  with  assets 
sufficient  to  produce  ten  shillings  in  the  pound  might  enter  into  an 
arrangement  in  the  manner  pursued  in  the  deeds  now  before  the 
Court  for  payment  of  a  composition  dividend  of  twelve  shillings  and 
six  pence  in  the  pound.  His  favoured  creditors  who  are  admitted 
to  execute  the  deed  might  receive  their  full  composition  dividend  at 
that  rate  upon  execution  ;  the  result  being  that  for  the  payment  of 
non-executing  creditors,  whose  remedy  would  be  under  a  covenant 
for  payment  of  the  twelve  shillings  and  six  pence  in  the  pound  at 
a  future  day,  the  remaining  assets  would  not  suffice. 

Moreover,  as  these  deeds  are  framed,  the  debtors  will  obtain  no 
release  from  such  of  their  respective  creditors  as  will  be  only  by 
virtue  of  the  Act  bound  by  them.  The  execution  of  the  respective 
deeds  by  the  majority  of  creditors  required  by  the  statute,  although 
it  may  by  virtue  of  the  Act  bind  a  non-assenting  minority,  will  not, 
as  appears  from  the  principle  deducible  from  Ex  parte  Morgan,  (li) 
make  them  actually  executing  parties  of  the  respective  deeds  of  the 
second  part,  who  alone  by  their  terms  are  releasing  parties.    The 

(a)  7  H.  &  N.  641.  (6)  1  De  G.,  J.  &  S.  260. 

[143] 


•  188  CASES   IN   CHANCERY. 

recitals  show  that  it  is  because  the  persons  made  parties  to  the  re- 
spective deeds  of  the  second  part  have  agreed  to  the  respective 
arrangements  that  they  are  so  made  parties.     Into  this  category 
the  appellants,  who  are  not  among  such  parties,  have  not 

*  189   agreed  to  the  arrangement,  and  will  execute  no  *  release, 

cannot  by  construction  of  the  Act  be  said  to  be  brought,  even 
had  not  the  point  been  rendered  clear  by  the  distribution  of  the 
creditors,  into  different  classes  in  the  deeds  themselves.  Again,  it 
is  clear  that  under  the  Bankruptcy  Act,  §  192,  no  deed  was  intended 
to  be  in  itself  a  final  bar  to  proceedings  on  the  part  of  non-assent- 
ing creditors  until  the  due  fulfilment  by  the  debtor  of  all  obligations 
imposed  upon  him  by  the  deed.  This  appears  from  the  reservation 
of  process  given  by  the  198th  section  against  a  debtor  who  seeks 
to  depart  out  of  England. 

If  there  had  been  a  trustee  appointed  by  the  deed  and  the  aggre- 
gate amoun^t  of  the  composition  dividend  had  been  placed  in  his 
hands  for  the  benefit  of  all  the  debtor's  creditors,  that  might  have 
had  the  eflfect  of  placing  all  his  creditors  in  a  similar  position,  and 
have  met  the  suggestion  thrown  out  by  the  Lord  Chief  Baron  and 
Mr.  Baron  Martin  in  Walter  v.  Adcock^  that  some  property  must 
be  dealt  with  in  the  arrangement. 

Mr.  Bacon  and  Mr.  Sargood^  for  the  respondents.  —  The  objec- 
tion founded  on  the  common-law  authorities  cited  on  the  other  side, 
that  the  arrangement  being  worked  out  through  the  medium  of 
indentures,  the  creditors  should  have  been  but  are  not  actually 
named  as  parties  to  the  deed,  is  an  objection  analogous  to  and 
equally  futile  with  a  demurrer  or  plea  to  a  declaration  on  the 
ground  of  the  plaintiff  not  having  proved  his  own  identity.  It  is 
suflBciently  answered  by  the  fact  of  the  practical  impossibility  of 
inserting  the  names  of  all  those  creditors  who  do  not  execute  in  a 
separate  schedule. 

[The  Lord  Chancellor.  —  Does  not  the  word  composition  in 
the  ideas  which  it  suggests  involve  knowledge  on  the  part  of 

*  190   the  debtor  of  all  his  creditors,  and  of  the  *  amount  of  his 

debts  ?] 

Not  of  his  creditors,  for  he  may  not  know  in  whose  hands  bills 
of  exchange  or  promissory  notes  may  be.    It  may  be  impossible  to 
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name  every  creditor  in  the  deed,  and  the  Act  does  not  require  as  a 
condition  to  the  validity  of  a  deed  that  the  debtor  should  know  or 
remember  with  perfect  accuracy  and  set  forth  the  name  and  debt  of 
every  creditor.  As  to  the  distinction  between  the  creditors  of  the 
second  and  third  parts,  which  is  made  an  objection,  it  is  one  created 
not  by  the  debtors,  but  by  the  circumstances  of  the  case.  Had 
there  been  no  covenant  to  pay  such  creditors  as  did  not  execute  the 
deed,  the  appellants  might  have  had  just  cause  of  complaint ;  but 
the  deed  must  be  held  to  be  within  the  protection  of  the  192d  seo- 
tion  of  the  Act,  unless  any  creditor  can  show  an  unfair  or  unneces- 
sary inequality  created  amongst  the  creditors  under  it,  which  is  not 
the  case  here.  To  an  actual  payment  there  must  be  two  voluntary 
parties.  What  more  can  a  debtor  do  than  covenant  to  pay  such  of 
his  creditors  as  refuse  actual  payment  ?  Under  these  deeds  it  is  at 
the  option  of  any  creditor  to  accede  or  not.  In  the  event  of  his 
adopting  the  one  course,  he  becomes  a  party  of  the  second  part,  and 
has  the  benefit  of  the  actual  payment ;  in  the  event  of  his  adopting 
the  other,  he  has  the  benefit  of  the  debtor's  covenant.  The  words 
^^  in  consideration  of  the  payment  and  covenant "  with  which  the 
releases  in  these  deeds  are  respectively  prefaced  are  mere  surplus- 
age. The  possible  frauds  which  it  has  been  suggested  might  result 
if  a  covenant  for  payment  should  be  held  a  sufficient  compliance 
with  the  provisions  of  the  Act  with  respect  to  composition  deeds 
would,  if  perpetrated,  bear  their  fruits  in  the  exposure  of  the  debtor 
to  a  consequent  indictment,  to  say  nothing  of  the  jurisdiction  given, 
as  we  submit,  by  the  197th  section  to  the  commissioner  to  deal  with 
the  matter  in  case  of  failure  on  the  part  of  the  debtor  in  the 
*  observance  of  the  obligations  imposed  upon  him  by  the  *  191 
deed,  and  even  to  proceed  to  an  adjudication  of  bankruptcy 
against  him.  But  be  that  as  it  may,  the  possibility  of  fraud  cannot 
invalidate  the  deed,  if  it  be  in  fact  a  deed  of  the  nature  contem- 
plated by  the  Act. 

[The  Lord  Chancellor.  —  Why  might  not  the  composition 
dividends  of  non-assentients  be  made  payable  to  a  trustee  ?] 

The  Act  does  not  contemplate  or  require  the  interposition  of  a 

txnstee,  for  whose  solvency  indeed  there  would  be  no  guarantee 

whatever.    The  decisions  up  to  the  present  time  have  proceeded 

on  the  ground  that  deeds  of  this  nature  must  be  for  the  equal 
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benefit  of  all  the  creditors.  The  Act  provided  that  such  deeds  are 
upon  the  fulfilment  of  the  statutory  provisions  to  be  read  as  if 
every  one  of  the  debtor's  creditors  had  been  party  to  and  actually 
executed  them.  If  the  deeds  in  the  present  case  had  been  so  exe- 
cuted, every  creditor  would  have  actually  received  his  composition 
dividend. 

Mr.  Druce^  in  reply. 

Judgment  reserved. 

December  12. 

The  Lord  Chancellor.  —  In  this  case  I  am  desired  to  hold  that 
two  deeds  of  composition  and  release,  executed  one  by  John  Benja- 
min Smith  and  the  other  by  Thomas  Laxton,  are  not  binding  on 
creditors  who  have  not  executed  or  assented  to  them,  and  there* 
fore  that  the  deeds  have  not  been  duly  registered  under  the  192d 
and  subsequent  sections  of  the  Bankruptcy  Act  of  1861. 

These  deeds  of  release  do  not  contain  any  assignment  or 
*  192  make  any  surrender  of  the  estate  and  efifects  of  the  *  debt- 
ors. But  it  is  in  my  opinion  well  settled,  and  is  the  clear 
intent  of  the  Bankruptcy  Act,  1861,  that  an  assignment  or  sur- 
render of  the  debtor's  estate  is  not  necessary  for  the  validity  of  a 
deed  of  composition  or  release  under  the  192d  section. 

The  provisions  of  the  Act  appear  to  have  been  intended  to  pre- 
vent the  necessity  of  breaking  up  in  every  case  a  debtor's  business, 
or  bringing  his  property  to  a  forced  sale.  The  legislature  appears 
to  have  supposed,  and  I  think  with  reason,  that  in  many  cases  the 
power  of  escaping  this  necessity  might  lead  to  results  more  bene- 
ficial to  tlie  creditors  tlian  would  follow  from  the  breaking-up  of 
tlie  debtor.  But  to  render  a  deed  of  composition  and  release  bind- 
ing on  the  minority  of  the  creditors,  who  have  not  executed  or 
assented  to  or  approved  of  it  in  writing,  it  is  necessary  that  the 
non-assenting  creditors  should  stand  under  the  deed  in  the  same 
situation  and  with  the  same  advantages  as  the  creditors  forming 
the  majority.  The  192d  section  enacts  that  the  creditors  who 
have  not  assented  are  to  be  bound  '^  as  if  they  were  parties  to  and 
had  duly  executed  the  deed."  It  follows  that  the  provisions  of  the 
deed  must  be  such  as  will  apply  to  all  the  creditors  equally  and 
without  distinction  or  difference. 
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To  apply  these  rules  to  the  deeds  in  question  (each  of  which  is 
a  counterpart  of  the  other),  and  taking  Laxton's  deed  as  an  exam- 
ple, I  find  that  it  is  made  between  Laxton  of  the  first  part  and  the 
several  creditors  whose  names  and  seals  are  subscribed  and  set  in 
the  schedule  thereunder  written  (being  severally  creditors  in  their 
own  right,  or  in  copartnership  of  Laxton)  of  the  second  part,  and 
all  other  (if  any)  the  creditors  of  Laxton  of  the  third  part.  In 
the  schedule  are  included  the  names  and  debts  of  various 
creditors,  some  of  whom  have  *  signed  and  sealed  the  deed,  *  193 
and  others  who  have  neither  executed  nor  assented  to  or 
approved  of  the  deed.  It  appears  also  from  the  account  of  debts 
which  in  conformity  with  the  regulations  was  produced  to  the  reg- 
istrar when  the  deed  was  left  for  registration,  and  which  is  verified 
by  afHdavit,  that  there  ai*e  several  other  creditors  whose  names  do 
not  appear  at  all  in  the  schedules  to  the  deeds,  and  that  the  num- 
ber of  creditors  in  each  case  who  have  neither  assented  to  nor 
approved  of  the  deeds  is  considerable,  in  Smith's  case  amounting 
to  sixteen. 

A  distinction  is  thus  drawn  between  those  of  the  creditors 
named  in  the  schedule  who  have  not  executed  the  deed  and  those 
who  have  executed,  and,  further,  a  distinction  is  drawn  between 
the  creditors  who  have  not  executed,  but  are  named  in  the  sched- 
ule, and  those  who  are  not  so  named.  The  deed  recites  to  the 
effect  that  Laxton  had  proposed  to  pay  to  the  whole  of  his  credit- 
ors a  composition  of  threepence  in  the  pound,  and  that  the  several 
persons  whose  names  and  seals  were  thereunto  subscribed  and 
set  had  agreed  to  accept  the  composition,  and  to  release  Laxton 
from  their  respective  debts ;  and  it  is  witnessed,  that  in  pursuance 
of  the  recited  agreement,  and  in  consideration  of  the  composition 
of  threepence  in  the  pound  on  the  amount  of  their  respective  debts, 
as  mentioned  in  the  schedule,  in  hand  well  and  truly  paid  by  Lax- 
ton to  the  several  persons  parties  of  the  second  part,  and  also  in 
consideration  of  the  covenant  by  Laxton  thereinafter  contained, 
the  parties  of  the  second  part  did  thereby  acquit,  release,  and  dis- 
cbarge Laxton,  his  heirs,  executors,  and  administrators,  and  his 
and  their  estate  and  effects  from  all  the  sums  of  money  set  oppo- 
site to  their  respective  names  or  firms  in  the  schedule,  and  from 
all  sums  of  money  (if  any)  which  at  the  time  of  the  execution  of 
the  deed  by  the  several  parties  thereto  of  the  second  part  were 
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*194  due  and  owing  *by  Laxton  to  them  respectively  or  to 
them  and  their  respective  partners,  and  from  all  and  all 
manner  of  actions,  and  so  on,  following  the  words  of  a  general 
release ;  and  Laxton  for  and  in  consideration  of  the  premises  did 
thereby  for  himself,  his  heirs,  executors,  and  administrators,  cove- 
nant, promise,  and  agree  with  and  to  the  several  parties  thereto  of 
the  second  and  third  parts,  that  he  Laxton  would  on  demand  pay 
unto  all  and  singular  the  existing  creditors  of  Laxton,  including 
the  parties  thereto  of  the  second  part  (unless  the  same  should 
have  been  paid  to  them  on  the  day  of  the  date  of  the  deed)  a  com- 
position of  threepence  in  the  pound  on  the  amount  of  their  respec- 
tive debts  then  due  and  owing  by  Laxton  either  alone  or  jointly 
with  any  other  person  or  persons  to  them  respectively. 

It  appears  from  this  statement  of  the  deed  that  the  creditors 
who  have  not  executed  the  deed  and  those  who  are  not  named  in 
the  schedule  are  placed  by  the  deed  in  a  situation  very  inferior  to 
that  of  the  majority  of  the  creditors.  To  the  latter  the  composi* 
tion  is  paid  down  in  hand,  whereas  the  former  have  to  rely  upon 
the  covenant. 

But,  further,  it  is  clear  that  the  creditors  who  have  not  executed 
the  deed  could  not  sue  upon  the  covenant  of  the  debtor.  The 
covenant  is  with  the  parties  to  the  deed  of  the  second  and  third 
parts,  and  as  the  deed  is  between  parties,  no  person  who  is  not  a 
party  could  sue  upon  the  covenant,  (a)  This  clearly  follows  from 
the  settled  principles  of  law,  which  are  illustrated  by  the  casea 

cited  in  the  argument.^ 
*  195  *  Again,  the  creditors  whose  names  and  debts  are  not  set 
forth  in  the  schedule  are  under  a  great  disadvantage  in  this 
respect,  namely,  that  there  is  no  admission  by  the  debtor  of  the 
debts  due  to  them  respectively.  Even,  therefore,  if  any  pne  of 
such  creditors  could  now  come  in  and  execute  the  deed  and  sue 
upon  tlie  covenant,  he  would  be  under  the  necessity  of  proving 
the  fact  and  amount  of  his  debt.  But  the  deed  to  be  binding 
must  be  complete  at  the  time  it  is  registered,  and  it  cannot  be 
subsequently  executed  by  any  creditor  who  had  not  previously 

(a)  It  has  been  since  held  that  a  general  description  is  sufficient  to  make 
the  creditors  parties.  See  Gresty  v,  Gibson,  4  H.  &  C.  38;  L.  R.  1  Ezch. 
112;  Reeves  v.  Watts,  L.  R.  1  Q.  B.  412. 

'  See  Sanders  o.  Filley,  12  Pick.  664;  Johnson  9.  Foster,  12  Met.  167. 
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assented  to  or  approved  of  it  in  writing.  Therefore  it  is  plain 
that  there  are  several  creditors  in  each  case  who  are  in  a  situation 
of  great  disadvantage. 

The  deeds  have  been  framed  in  an  imperfect  manner.  If  the 
names  and  debts  of  all  the  creditors  who  are  not  parties  to  or 
have  not  assented  in  writing  to  the  deeds  had  been  included  in 
distinct  schedules  written  under  the  deeds,  and  the  amount  of  the 
composition  on  such  last-mentioned  debts  had  been  deposited  in  a 
bank  or  with  a  trustee  for  such  last-mentioned  creditors  respec- 
tively, with  directions  to  pay  the  amount  on  demand,  and  if  the 
debtors  had  also  respectively  covenanted  with  the  persons  named 
in  such  schedules,  that  they  or  the  trustees  respectively  should  and 
would  pay  such  composition  on  demand,  it  might  perhaps  have 
been  reasonably  contended  that  all  the  creditors  were,  as  far  as 
possible,  placed  in  a  situation  of  equality. 

The  power  given  by  the  Act  to  a  certain  majority  of  creditors  to 
bind,  and  in  fact  to  release,  the  debts  of  the  minority,  in  cases 
where  there  is  no  cessio  banorum^  is  no  doubt  a  great  and  extra- 
ordinary power.  It  of  course  rests  on  the  assumption  that  terms 
which  so  large  a  proportion  of  creditors,  both  in  number  and 
value,  are  willing  to  accept  from  an  insolvent,  must  be 
advantageous  *to  the  whole  body  of  creditors;  and  this  *196 
assumption  necessarily  implies  that  the  terms  agreed  to 
are  the  same  for  all,  and  that  those  who  bind  and  those  who  are 
bound  are  in  a  situation  of  equality.  Where  this  is  not  the  case, 
it  seems  to  me  that  non-assenting  creditors  are  not  bound  accord- 
ing to  the  true  intent  and  meaning  of  the  statute. 

I  must,  therefore,  declare  that  these  deeds  of  composition  are 
not  binding  on  the  creditors  who  are  not  parties  or  have  not 
assented  thereto,  and  that  the  order  of  the  commissioner  annul- 
ling the  adjudication,  which  is  founded  on  these  deeds  of  composi- 
tion, must  be  discharged. 

1664.    March  £. 

On  this  day  the  whole  case  came  on  again  to  be  reargued  by 
permission  of  the  Lord  Chancellor,  his  Lordship's  attention  having 
been  called,  subsequently  to  the  delivery  of  the  foregoing  judg- 
ment, to  the  fact  that  in  reality  it  had  been  too  hastily  assumed 
on  former  occasions  that  as  the  deeds  executed  by  Smith  and  Lax- 
ton  respectively  so  also  the  circumstances  of  their  respective 
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creditors  were  the  same ;  whereas  in  reality  they  differed  thus,  that 
the  state  of  circumstances  relative  to  creditors,  supposed  in  the 
foregoing  judgment  to  exist  in  Laxton's  case,  actually  existed  in 
the  case  of  Smith  only,  there  being  in  the  case  of  Laxton  two 
classes  of  creditors  only,  namely,  those  who  had  executed  the 
deed,  and  those  who  were  named  and  described  in  the  schedule,  but 
had  not  executed  it. 

Mr,  Druce^  for  the  appellants. 

Mr.  Bacon  and  Mr.  Sargood^  for  the  respondents. — In  addi- 
tion    to    tlie    authorities    cited    on    previous    occasions, 
*197    •reference  was    made  to  Ex  parte  Ruffiny(a)   Ilderton 
V.  Jewell,  (J)  The  Bankrupt  Law  Consolidation  Act,  1849, 
§  97 ;  The  Bankruptcy  Act,  1861,  §§  192,  sqq. 

Mr  Drtice  replied. 

Judgment  reserved. 

April  13. 

The  Lord  Chancellor.  —  In  this  case  a  reargument  was  di- 
rected in  consequence  of  it  having  been  stated  to  me  that  there  was 
an  error  in  the  statement  of  the  facts  of  the  case  in  my  former 
judgment. 

There  are  two  deeds  of  composition  and  release,  one  executed  by 
Mr.  Smith,  the  other  by  Mr.  Laxton.  Smith  and  Laxton  were  part- 
ners. It  was  originally  stated  to  me  that  the  deeds  were  perfectly 
alike,  being  in  fact  counterparts  one  of  the  other.  I  assumed, 
therefore,  that  the  circumstances  as  to  the  creditors  were  the  same 
in  both  cases. 

In  Smithes  case  I  find  three  separate  classes  or  divisions  of  cred- 
itors :  first,  creditors  who  had  executed  the  deed ;  secondly,  certain 
creditors  who  were  named  in  the  schedule  to  the  deed,  but  had  not 
executed  it ;  thirdly,  certain  creditors  included  in  the  account  of 
debts  brought  into  the  registrar's  office,  but  who  had  neither  exe- 
cuted the  deed  nor  were  included  in  the  schedule. 

I  assumed  in  my  former  judgment  that  the  same  state  of  facts 
existed  as  to  Laxton's  deed ;  but  this  was  a  mistake.    In  Laxton's 

(d)  6  Ves.  119.  (6)  16  C.  B.  (N.  S.)  U2. 
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case  there  are  only  two  classes  of  *  creditors,  those  who   *  198 
have  executed  the  deed,  and  those  who  are  named  and 
described  in  the  schedule,  but  have  not  executed  it. 

I  willingly  permitted  the  whole  case  to  be  reargued ;  but  there 
was  in  fact  no  ground  for  change  of  my  opinion  with  respect  to  the 
case  of  Smith.  The  question  therefore  is,  whether  there  should  be 
any  alteration  in  my  judgment  with  respect  to  the  case  of  Laxton. 

The  insufficiency  of  Laxton's  deed  arises  entirely  from  the  form 
of  its  construction.  The  creditors  are  divided  into  two  classes  upon 
the  face  of  the  deed,  those  who  have  executed  it,  and  those  who 
have  not  executed  it.  The  latter  are  not  in  any  way  named  or  de- 
scribed in  the  deed.  It  is  expressed  to  be  made  between  Laxton  of 
the  first  part,  the  several  persons  whose  names  and  seals  are  there- 
unto written,  being  severally  creditors  in  their  own  right  or  in  co- 
partnership of  Laxton,  of  the  second  part,  and  all  other  (if  any) 
the  creditors  of  Laxton  of  the  third  part. 

There  are  only  three  references  to  the  schedule  in  the  deed.  By 
one  of  them  the  schedule  is  incorporated  in  the  deed  for  the  pur- 
pose only  of  ascertaining  the  persons  who  have  executed  the  deed. 
Tlie  second  reference  to  the  schedule  is  immediately  after  the  wit- 
nessing part,  by  which  it  is  witnessed  that  "  in  pursuance  of  the 
agreement,  and  in  consideration  of  the  composition  of  threepence 
in  the  pound  on  the  amount  of  their  respective  debts,  as  mentioned 
in  the  schedule,  paid  by  Laxton  to  the  several  persons  parties  to  the 
deed  of  the  secopd  part,"  that  is,  the  creditors  who  have  executed 
the  deed. 

The  third  and  only  remaining  reference  to  the  schedule  is 
in  the  release,  by  which  the  parties  who  had  executed  *  the    *  199 
deed  released  Laxton  from  payment  of  the  sums  of  money 
set  opposite  to  their  respective  names  or  the  names  of  their  respec- 
tive firms  in  the  schedule. 

The  only  reference  made  by  the  deed  to  the  schedule,  therefore, 
is  for  the  purpose  of  ascertaining  who  are  the  individuals  who 
have  executed  the  deed,  and  accordingly  the  schedule  specifies  the 
creditors  who  have  executed,  their  signatures  being  given  under  a 
separate  column  headed  '^  signatures  of  the  creditors,"  and  there  is 
another  column  for  ''  witnesses,"  and  the  third  remaining  column 
for  the  seals  of  the  parties. 

Tlie  consequence,  therefore,  is,  that  the  creditors  who  have  not 
executed  the  deed  are  by  no  means  named  and  described  in  the 
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deed  itself.  They  appear  in  the  schedule ;  but  the  schedule  is  in- 
corporated in  the  deed  only  so  far  as  it  contains  the  names  of  the 
parties  who  have  executed  the  deed.  There  is  not,  therefore,  in 
fact,  even  a  statement  in  the  body  of  the  deed  of  the  persons  or  of 
the  debts  due  to  the  persons  who  have  not  executed. 

That  being  the  state  of  the  case,  there  is  upon  the  face  of  the 
deed,  by  reason  oi*  the  form  of  its  construction,  a  most  material 
difference  in  the  situation  and  in  the  legal  right  between  the  cred- 
itors who  have  executed  and  those  who  have  not  executed.  The 
deed  proceeds  upon  a  recital  that  the  several  persons  whose  names 
and  seals  are  thereunto  subscribed  and  set  (that  is,  the  parties  who 
have  executed)  have  agreed  to  accept  the  composition  and  to  re- 
lease Laxton  from  their  debts  ;  and  then  it  witnesses,  that  in  con- 
sideration of  the  composition  being  paid  by  Laxton  to  those  persons, 
those  persons  (viz.,  the  creditors  who  have  executed  the  deed)  re- 
lease Laxton  from  their  debts. 
*  200  *  As  I  explained  on  a  former  occasion,  in  my  view  of  the 
statute,  a  deed  to  bind  creditors  who  have  not  executed  it 
must  be  a  deed  which  places  the  parties  who  execute,  and  the  par- 
ties who  do  not  execute,  upon  an  equal  footing  in  point  of  law. 
That  is  not  the  case  upon  this  deed ;  for  upon  this  deed,  according 
to  the  authorities  cited  upon  the  former  occasion,  and  which  settle 
the  principle  of  law,  no  one  of  the  creditors  who  has  not  executed 
the  deed  could  sue  Laxton  upon  the  covenant  contained  in  that 
deed,  (a)  I  mean  by  the  covenant,  that  in  the  latter  part  of  the 
deed,  by  which  Laxton  covenants  with  the  several  persons,  parties 
thereto  of  the  second  and  third  parts  (there  being  in  reality,  for 
the  reason  I  have  already  given,  no  persons  who  are  parties  of  the 
third  part),  that  he  will,  upon  demand,  pay  to  all  and  singular 
creditors  the  composition  of  threepence  in  the  pound. 

There  is,  therefore,  this  vice  in  the  deed,  that  it  is  so  framed  as 
not  to  give  the  creditors  who  have  not  executed  the  deed  even  the 
benefit  of  that  covenant:  but  for  the  reasons  that  I  previously 
gave  I  adhere  to  the  opinion,  that  if  the  deed  had  been  framed  with 
greater  skill,  and  had  given  to  the  creditors  who  had  not  executed 
it  a  clear  right  of  suing  upon  the  covenant,  yet  a  remedy  upon  the 
covenant,  being  contrasted  with  immediate  payment,  would  place 
those  creditors  in  a  situation  of  disadvantage  and  inequality  as 

(a)  See  ante,  p.  194,  note. 
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compared  with  the  other  creditors,  and  consequently  that  it  would 
be  impossible,  upon  the  principle  of  constructive  execution,  to  make 
the  deed  binding  on  the  creditors  who  have  not  actually  executed 
it.  The  statute  provides  that  it  shall  be  binding  upon  creditors  who 
have  not  executed  as  if  they  were  parties  to  and  had  duly  ex- 
ecuted the  same.  If  they  were  parties  to  the  *  same  and  had  *  201 
executed  it,  it  would  still  place  them  in  a  station  of  inferi- 
ority as  compared  to  those  parties  to  whom  the  money  had  been 
paid  previously  to  the  registration  of  the  deed. 

I  see  no  reason,  therefore,  for  departing  from  the  opinion  which 
I  have  already  expressed.  The  invalidity  of  the  deed  for  the  pur- 
pose of  binding  non-assenting  creditors  arises  not  from  the  facts  of 
the  case,  which  clearly  would  have  admitted  of  the  deed  being  so 
framed  as  to  bring  the  case  within  the  operation  of  these  sections  ; 
the  fault  lies  entirely  in  the  want  of  sufficient  care  and  skill  in  the 
preparation  of  the  deed.  I  must  adhere  in  both  cases  to  my  former 
judgment. 


Ex  parte  GEORGE  MILWARD  MIDDLETON. 
In  the  Matter  of  GEORGE  MILWARD  MIDDLETON,  a  Bankrupt. 

1864.    March  12.    Jane  4.    Before  the  Lord  Chancellor  Lord  Wbstburt. 

Gooda  were  contracted  to  be  sold,  with  a  condition  that  they  should  not  be 
delivered  unless  the  vendors  chose  or  the  goods  were  required  by  the  purchaser 
for  the  actual  purposes  of  his  business  until  payment  of  a  bill  of  exchange 
which  was  given  by  the  purchaser  for  the  full  value  of  the  goods.  The  bill 
of  exchange  having  been  dishonoured  and  the  goods  nearly  all  remaining 
undelivered,  the  purchaser  executed  a  trust-deed  under  §  192  of  the  Bank- 
ruptcy Act,  1861,  and  the  vendors  assented  thereto  for  a  sum  which  included 
the  value  of  goods  contracted  to  be  sold :  HM^  that  upon  the  facts  of  the 
case  the  contract  for  sale  and  purchase  was  absolute  and  not  conditional,'  and 
that  the  intention  of  the  goods  was  to  operate  as  a  security  for  the  payment 
of  the  bill  of  exchange,  and  that  the  vendors  could,  if  they  chose,  assent  to 
the  deed  for  an  amount  of  which  the  sum  so  secured  formed  part. 

SembU,  however,  that  by  so  assenting  they  forfeited  their  security. 

The  debt  of  a  non-assenting  creditor  entered  by  the  debtor  in  the  schedule  of 
debts  required  by  the  Greneral  Orders  in  Bankruptcy  of  22  May,  1862,  but 
therein  marked  *'  disputed,"  cannot,  in  the  absence  of  the  creditor,  be  dis- 
regarded in  calculating  the  statutory  majority  of  assenting  creditors. 

'  See  post,  20^  n.  (1). 
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This  was  an  appeal  from  an  order  of  Mr.  Commissioner  Fane, 
confirming  an  adjudication  of  bankruptcy  against  the  appellant, 

Oeorge  Milward  Middleton. 
*  202       *  On  the  9th  of  November,  1863,  the  appellant  executed 
a  trust-deed  for  the  benefit  of  his  creditors  under  the  Bank- 
ruptcy Act,  1861,  section  192,  and  it  was  duly  registered. 

The  schedule  of  debts,  made  out  to  accompany  the  deed,  showed 
the  total  amount  of  debts  to  be  11,615Z.  178. 6(2.,  and  the  amount  of 
the  debts  of  assenting  creditors  to  be  8724Z.  145.  4d. 

A  debt  of  284Z.,  part  of  a  debt  of  2087/.  85.  Orf.,  entered  as  due 
to  Messrs.  Hodgson  &  Bibbins,  wine-merchants,  who  were  assent- 
ing creditors,  had  been  contracted  under  the  following  circum- 
stance :  — 

The  appellant  purchased  from  Messrs.  Hodgson  &  Bibbins  a 
quantity  of  wine,  the  price  of  which  was  284/.,  subject  to  a  stipu- 
lation that  Messrs.  Hodgson  &  Bibbins  should  not  be  under  any 
obligation  to  deliver  the  wine  before  the  payment  of  a  bill  of 
exchange  for  284/.  held  by  them,  unless  the  appellant  absolutely 
required  any  part  of  the  wine  for  tlie  purposes  of  his  business ;  in 
that  case  he  was  to  be  at  liberty  to  insist  on  its  delivery.  Only  a 
small  part  of  the  wine  was  delivered,  and  the  bill  of  exchange  was 
dishonoured. 

On  the  24th  of  December,  1863,  the  appellant  was  adjudicated  a 
bankrupt. 

On  showing  cause  against  the  confirmation  of  the  adjudication, 
it  was  contended  before  the  commissioner  on  behalf  of  the  appel- 
lant, that  the  previous  registration  of  the  trust-deed  avoided  the 
adjudication.  To  this  several  objections  were  taken  on  behalf  of 
the  petitioning  creditors.  It  was  objected,  first,  that  in  the  schedule 
of  debts  filed  in  pursuance  of  the  Greneral  Order  in  Bank- 
•203  ruptcy  •of  22d  May,  1862,  together  with  the  deed  upon 
its  registration,  the  creditors  had  not  been  arranged  in 
alphabetical  order.  The  commissioner,  however,  thought  that  the 
provisions  of  the  order  were  directory  only,  and  overruled  the 
objection. 

It  was  then  objected  that  in  the  same  schedule  a  blank  had  been 
left  for  the  amount  of  the  debt  due  to  one  of  the  unsecured  credit- 
ors.   The  objection,  however,  was  not  pressed,  it  appearing  that 
even  with  the  addition  of  the  amount  of  the  debt  no  variation 
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would  be  caused  with  reference  to  the  assent  of  the  requisite  statu- 
tory majority  of  creditors. 

A  third  objection  was  raised  in  the  Court  below,  and  was  renewed 
on  the  present  appeal  on  the  ground  that  Messrs.  Hodgson  &  Bib- 
bins  were  secured  creditors  for  the  2842.  above  mentioned,  that  the 
amount  of  their  debt  ought  consequently  to  be  diminished  by  that 
amount,  and  that  if  that  were  done  the  total  amount  of  debts  would 
be  reduced  to  11,331/.  Vis.  6d.,  three-fourths  of  which  was  8498/. 
18«.  lid. J  thus  reducing  the  amount  of  the  debts  of  assenting 
creditors  to  8440/.  14^.  4e/.,  and  invalidating  the  deed. 

Tlie  commissioner  was  of  opinion  that  the  debt  of  284/.  was  a 
secured  debt,  and  affirmed  the  adjudication. 

The  present  appeal  was  from  that  decision. 

On  the  opening  of  the  appeal,  Mr.  Sargood^  for  the  respondents, 
the  petitioning  creditors,  asked  leave  to  put  in  evidence  an  affidavit 
showing  that  there  existed  a  creditor  of  the  debtor  whose  name 
was  wholly  omitted  from  the  schedule  of  debts  filed  in  pur- 
suance of  the  General  *  Order.  He  submitted  that  as  the  *  204 
order  required  a  faithful  statement  of  debts,  of  which  the 
proposed  evidence  disproved  the  existence  in  the  present  case,  and 
as  the  admission  of  this  new  debt  would  turn  the  scale  against  the 
majority,  evidence  showing  that  the  debtor  had  filed  a  false  state- 
ment of  debts  should,  in  view  of  the  public  interests  and  for  the 
prevention  of  frauds  on  the  part  of  debtors,  be  received  at  any 
time,  and  that  at  any  rate  the  debtor  could  not  raise  any  objection 
to  its  reception. 

[The  Lord  Chancellor  declined  to  receive  the  affidavit,  and  said 
that  the  evidence  should  have  been  adduced  in  the  first  instance. 
The  utmost  that  could  be  done  would  be,  at  the  suggestion  of  the 
opposing  creditors,  to  refer  the  matter  back  to  the  commissioner  in 
the  manner  in  which  his  Lordship  afterwards,  on  hearing  the  case 
on  its  merits,  did  refer  it.] 

The  appeal  then  proceeded  on  the  merits. 

Mr.  Bacon  and  Mr.  Meed,  for  the  appellant,  relying  upon  J^ 
parte  Solomon^  Me  Anbussonj  (a)  Bankrupt  Law    Consolidation 

(a)  1  6.  &  J.  25. 
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Act,  1849,  §  104,  (a)  Bankruptcy  Act,  1861,  §§  192, 198, 199,  (6) 
and  the  General  Orders  in  Bankruptcy  of  22d  May,  1862,  argued 
that  the  contract  between  the  appellant  and  Messrs.  Hodgson  & 
Bibbins  was  an  absolute  contract  for  sale,  and  that  therefore  a 
debt  existed  here,  and  that  such  debt  was  properly  reckoned  at  its 
full  amount,  the  wine  in  question  having  been  retained  by  those 
gentlemen  as  a  security,  not  for  the  purchase-money,  but  for  the 

bill  of  exchange.  Even  assuming,  however,  as  they  did  not 
*  205    admit,  that  the  present  *  was  a  case  of  security,  a  creditor 

who  assented  to  a  trust-deed  under  the  Bankruptcy  Act, 
1861,*  was  in  the  same  position  as  a  creditor  in  bankruptcy  who 
had  proved,  and  therefore  in  the  present  case  Messrs.  Hodgson  & 
Bibbins,  by  executing  the  deed  for  the  full  amount  of  their  debt, 
had  waived  all  right  to  their  security,  and  that,  therefore,  even  on 
this  assumption,  the  debt  was  properly  reckoned  at  its  full  amount, 
and  the  statutory  majority  of  assenting  creditors  obtained. 

Mr,  Sargoody  for  the  respondents,  contended  that  as  the  wine 
was  not  delivered  and  the  bill  of  exchange  was  dishonoured,  no 
sale  had  in  fact  taken  place,  and  the  right  of  Messrs.  Hodgson  & 
Bibbins  to  retain  the  wine  as  yet  undelivered  was  clear.  Bishop 
V.  Shillito.  (tf)  Therefore  there  was  no  debt  to  the  extent  of  this 
284/.  But  that  if  there  was  a  debt  Messrs.  Hodgson  &  Bibbins 
were  in  the  position  of  creditors  holding  security  for  it,  and  their 
debt  ought  not  to  be  reckoned  unless  they  consented  to  give  up 
that  security. 

The  Lord  Chancellor,  who  during  the  argument  observed,  with 
reference  to  the  words  "  other  process "  in  the  198th  section 
of  the  Bankruptcy  Act,  1861,  that  they  meant  other  process 
y'ltsdem  generu  with  the  other  matters  there  mentioned,  and  did 
not  apply  to  proceedings  in  bankruptcy,  said  at  its  close,  without 
calling  for  a  reply,  — 

The  facts  of  this  case  do  not  enable  me  to  say  that  there 
was  not  a  debt  amounting  to  2087/.  due  from  the  appellant  to 
Messrs.  Hodgson  &  Bibbins  at  the  date  of  the  execution  of  this 
deed. 

(a)  12  &  13  Vict.  c.  106.  (c)  2  B.  &  Aid.  329,  note  (a). 

(6)  24  &  25  Vict,  c  134. 
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*  The  question  turns  upon  an  alleged  contract  for  the  *  206 
purchase  of  wines  amounting  to  2842.  Had  the  facts  war- 
ranted the  deduction  that  this  contract  was  only  conditional,  a 
contract  only  to  arise  and  become  binding  upon  a  certain  bill  of 
exchange  being  paid,  there  would  haye  been  nothing  to  transfer 
the  property  in  the  wine  to  the  appellant  or  make  him  liable  for 
the  price.  But  the  examination  of  the  debtor  himself,  however, 
which  is  before  me,  clearly  shows  that  the  contract  was  an  absolute 
contract  for  purchase,  and  not  a  conditional  one. 

Tliat  contract  was,  howeyer,  accompanied  with  a  stipulation 
that  Messrs.  Hodgson  &  Bibbins  should  be  under  no  obligation  to 
deliver  the  wine  until  a  certain  bill  had  been  paid,  unless  they 
chose  so  to  do ;  but  with  this  further  exception  accorded  to  the 
appellant,  that  if  he  absolutely  required  for  the  purposes  of  his 
business  the  delivery  of  a  part  of  the  wine,  he  should  have  the 
right  of  requiring  that  delivery.  Accordingly  we  find,  as  a  fact, 
that  some  of  that  wine  was  delivered. 

I  must  assume,  therefore,  that  there  was  a  contract  passing  the 
property  in  the  wine,^  and  at  the  same  time  creating  a  debt  subject 
only  to  an  engagement  that  if  the  creditor  elected  to  claim  such  a 
right  he  might  retain  the  wine  as  a  species  of  security  to  continue 
until  a  particular  bill  might  be  paid.  That  in  effect  amounts  to 
this,  that  the  retention  of  the  wine  was  to  operate  in  the  nature 
of  a  security  to  the  creditor  for  the  payment  of  that  bill. 

It  differs  very  materially  from  the  case  of  Bishop  v.  Shillito^  for 
that  was  a  contract  to  exchange  iron  for  bills  of  exchange ;  that 
is  to  say  the  purchase-money  of  the  iron  was  to  be  paid,  and 
the  contract  of  purchase  *was  to  be  completed  by  the  *207 
delivery  of  certain  bills  of  exchange  as  the  purchase-money, 
and  the  seller  of  the  iron  having  on  the  faith  of  that  contract 
delivered  part  of  the  iron  without  receiving  the  bills,  which  in 
reality  were  never  handed  over  to  him,  the  consideration  for  that 
contract  failed  altogether,  and  the  person  who  had  delivered  the 
iron  was  held  entitled  to  recover  it. 

But  here  the  contract  is  complete  with  respect  to  the  engage- 
ment made  to  deliver,  subject  to  a  collateral  undertaking  with 

^  See  Blackburn  Sales,  147 ;  2  Kent,  492 ;  Dixon  v.  Yatea,  6  B.  &  Ad.  813, 
S40;  Godto  v.  Rose,  17  C.  B.  238;  Chitty  Contr.  (llth  Am.  ed.)  618  and 
note  (k) ;  Bog  Lead  Mining  Co.  v.  Montague,  10  G.  B.  (N.  S.)  489,  490. 
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respect  to  retaining  possession  of  the  wine  until  the  bill  was  paid, 
unless  the  seller  thought  proper  to  deliver  or  unless  the  buyer 
should  show  that  he  actually  required  the  goods  bought  for  the 
exigencies  of  his  trade. 

In  my  judgment,  therefore,  the  sum  of  284/.  did  form  part  of 
the  debt  due  to  Messrs.  Hodgson  &  Bibbins  at  the  date  of  the 
deed,  and  they  were  at  liberty  to  treat  themselves  as  creditors  of 
tlie  debtor  to  that  amount  if  they  thought  fit  so  to  do,  and  to 
prove  in  effect,  that  is  to  execute  the  deed  in  respect  of  that 
amount.  They  released  by  virtue  of  that  proof  the  right  of 
insisting  upon  the  retention  of  the  wine. 

I  think,  tlierefore,  that  the  284Z.  must  be  considered  as  a  valid 
part  of  the  2087Z.  due  to  Messrs.  Hodgson  &  Bibbins,  and  that 
the  exigencies  of  the  statute  with  respect  to  the  required  majority 
in  value  of  the  debts  has  been  satisfied  by  the  signature  of  Messrs. 
Hodgson  &  Bibbins  in  respect  of  the  2087Z. 

That  signature  is  complete  for  all  purposes.  I  think  that  it 
would  not  be  competent  to  Messrs.  Hodgson  &  Bibbins  to  alter 
that  signature  or  to  withdraw  that  amount ;  and  as  between 
♦  208  tliem  and  the  debtor  they  were,  *  in  my  judgment,  in  reality 
creditors  of  tlie  debtor  for  that  amount.  The  case,  there- 
fore, is  brought  back  to  the  materials  that  are  contained  in  Mr. 
Sargood's  additional  affidavit,  and  on  that  I  think  the  most  con- 
venient course  and  the  one  best  for  all  parties  will  be  to  make  a 
reference  back  to  the  commissioner  to  make  the  inquiry  which  has 
been  already  suggested  in  the  very  terms  of  the  first  paragraph  of 
the  192d  section  of  the  statute,  whether  at  the  time  of  the  regis- 
tration of  the  deed  a  majority  in  number  representing  three-fourths 
in  value  of  the  creditors  of  the  debtor  whose  debts  respectively 
amounted  to  10/.  and  upwards  had,  before  or  after  the  execution 
thereof  by  the  debtor,  in  writing  assented  to  it  or  approved 
tliereof. 

Let  the  case  stand  over  pending  that  inquiry. 

June  4. 

On  this  day  the  matter  again  came  before  the  Lord  Chancellor 
on  the  appeal  of  the  bankrupt  from  the  report  of  the  commissioner 
which  negatived  the  alleged  fact  of  the  requisite  statutory  majority 
of  creditors  having  in  writing  assented  to  or  approved  of  the 
deed. 

[158] 


EX  PASTE  MIDDLETON.  —  IN  BE  MIDDLETON.       *  208 

The  schedule  of  debts  had  received  the  addition  of  two  debts 
due  to  creditors,  who  were  unnoticed  in  the  former  schedule,  and 
this  addition,  together  with  that  of  the  debt  due  to  tlie  unsecured 
creditor  opposite  to  whose  name  in  the  former  schedule  a  blank 
had  been  left,  had  the  effect  above  mentioned  of  avoiding  the 
statutory  majority  of  assenting  creditors  and  turning  the  scale 
against  the  debtor.  To  restore  the  balance  it  was  sought  on  the 
present  appeal  to  expunge  from  the  list  of  debts  a  debt  of 
700/.,  which  was  entered  by  the  debtor  as  *due  to  a  Mr.  ^209 
Walter  Scott  of  Hull,  a  non-assenting  creditor,  but  with 
the  addition  to  the  entry  of  the  word  ^^  disputed ; "  inasmuch  as  if 
such  debt  could  be  expunged,  the  requisite  majority  was  obtained. 

It  appeared  that  an  action  in  respect  of  this  debt,  brought  by 
Mr.  Scott  against  the  appellant,  was  still  pending. 

Mr.  Bacon  and  Mr,  Reed^  for  the  appellant,  adduced  evidence 
to  show  that  the  claim  was  groundless ;  and  contended  that  the 
statute  required  only  real  debts  to  be  set  forth,  and  not  matters  in 
dispute ;  and  that  the  entry  of  the  claim  in  the  schedule  was  proof 
of  the  scrupulous  honesty  of  the  debtor  in  the  matter. 

Mr.  Sargood,  for  the  respondents,  was  not  called  upon. 

The  Lord  Chancellob.  —  I  am  sorry  that  I  cannot  entertain 
the  application  so  as  to  sustain  this  deed. 

The  question  arises  as  between  the  debtor  and  the  Act  of  Par- 
liament. The  debtor  sets  up  the  Act  of  Parliament  against  oppos- 
ing creditors,  who  wish  to  make  him  a  bankrupt,  and  he  undertakes 
to  prove  that  the  requirements  of  the  Act  have  been  complied  with. 

If  such  compliance  be  established,  the  opposing  creditors  are 
bound  by  the  deed.  [His  Lordship  then  referred  to  tlie  various 
proceedings  which  had  taken  place  with  reference  to  the  deed,  and 
proceeded  thus :  ]  Under  the  inquiry  before  the  commissioner 
upon  the  reference  back  to  him,  it  might  have  been  com- 
petent to  *  the  appellant  to  proceed  to  strike  out  the  debt  of  *  210 
1001.  claimed  as  being  due  to  Mr.  Walter  Scott  of  Hull ; 
but  to  do  that  effectually,  Mr.  Scott  should  have  been  brought 
before  tlie  Court.  It  was,  however,  attempted  to  be  done  without 
summoning  Mr.  Scott.  I  cannot  listen  to  the  excuse  that  Mr. 
Scott  could  not  be  found ;  more  especially  as  an  action  has  been 
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brought  by  that  gentleman  against  the  appellant,  which  is  still 
pending. 

The  deed  therefore  comes  back  to  me  with  Mr.  Scott's  name 
remaining  on  it  unerased,  but  with  the  addition  of  certain  .other 
debts,  which  turn  the  scale  against  the  debtor,  by  showing  that 
the  Act  of  Parliament  has  not  been  complied  with. 

I  am  then  pressed  by  the  appellant,  in  the  absence  of  Mr.  Scott, 
to  try  the  question  myself,  and  to  strike  out  his  debt  in  order  to 
restore  the  balance. 

I  cannot  do  so.  On  a  question  between  the  appellant  and  the 
Act  of  Parliament,  the  appellant's  own  representations  must  bind 
him.  The  debt  having  been  entered  by  him  as  a  debt,  he  cannot 
now  get  rid  of  it  by  inserting  the  qualification  which  he  has  added, 
otherwise  it  would  be  an  easy  way  for  debtors  to  bring  themselves 
within  the  Act  and  to  obtain  a  majority  in  number  and  value  of 
their  creditors,  if  tliey  could  get  rid  of  the  non-assenting  creditors 
by  putting  the  word  "  disputed  "  opposite  their  debts.  I  cannot 
listen  to  the  argument.  Here  I  hakve  not  only  700/.,  the  amount 
of  the  debt  put  down,  but  I  actually  find  that  700/.  entered  in  the 
total  of  debts  as  cast  up  by  the  debtor  himself  and  sworn  to  in 
his  afiidavit.  If  the  question  be  tried,  as  it  must  be,  upon  the 
'  face  of  the  documents  handed  in  by  the  debtor  himself,  the  debtor's 
statement  must  be  taken  primd  facie  against  him,  and  the 
*  211  debt  as  stated  taken  into  account  *  in  ascertaining  whether 
or  not  there  has  been  a  compliance  with  the  Act  of  Parlia- 
ment. The  addition  made  to  the  list  by  the  report  must  be  taken 
into  account  for  the  purpose  of  ascertaining  whether  the  Act  of 
Parliament  has  been  complied  with.  It  had  not  been  taken  into 
account ;  and  when  taken  into  account,  turns  the  scale  against  the 
debtor.  I  cannot  qualify  the  statement  of  the  debtor  by  giving 
efiect  to  his  allegation  that  Mr.  Scott's  debt  is  disputed ;  the  debt 
must  be  taken  as  the  debtor  has  stated  it. 

In  that  state  I  find  the  case  ;  in  that  state  I  adjudicate  upon  it. 
I  find  that  the  deed  does  not  comply  with  the  Act  of  Parliament. 

His  Lordship  then  dismissed  the  appeal,  with  costs  of  the  pres- 
ent hearing,  and  ordered  the  remaining  costs  of  the  appeal  to  be 
paid  out  of  the  estate. 
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''Ex  parte  EDGAR  BfeOOKS.  *212 

In  the  Matter  of  EDGAR  BROOKS. 

1864.    May  25.    June  8.    Before  the  Lord  Chancellor  Lord  Wbstburt. 

Where  a  debtor  has  executed  a  deed  under  the  Bankruptcy  Act,  1861,  §  192, 
anj  creditor,  although  denying  the  validity  of  the  deed,  is  entitled  to  examine 
the  bankrupt.  But  such  creditor  must  submit  to  the  jurisdiction  in  bank- 
ruptcy. 

This  was  an  appeal  from  an  order  of  the  commissioner  of  the 
Birmingham  District  Court  of  Bankruptcy,  by  which  he  directed 
that  the  appellant,  who  had  executed  and  registered  under  the 
192d  section  of  the  Bankruptcy  Act,  1861,  a  deed  of  composition 
with  his  creditors,  should  be  committed  for  contempt  for  refus- 
ing to  submit  to  examination  at  the  summons  of  the  respondent 
Joseph  Wilson,  a  creditor  who  did  not  assent  to  the  deed  of 
composition. 

The  appellant  had  stated  in  his  affidavit,  filed  upon  the  registra- 
tion of  the  deed,  that  amongst  the  creditors  assenting  to  the  deed 
was  the  Birmingham  Banking  Company ;  that  their  entire  debt  was 
8602Z.  16«.  11  A,  and  that  they  held  security  valued  at  4200Z. 

The  respondent  took  out  a  summons  against  the  appellant  in  the 
District  Court  of  Bankruptcy,  for  him  to  attend  the  Court  and  be 
exuuined  touching  his  estate,  with  a  view,  as  the  respondent 
admitted,  to  disprove,  by  the  examination  of  the  debtor,  the  truth 
of  the  allegation  as  to  the  value  of  the  security,  and  thus,  by  show- 
ing the  invalidity  of  the  deed  by  reason  of  its  non-compliance  with 
the  statutory  conditions  as  to  the  requisite  majority  of  assenting 
creditors,  to  support  certain  proceedings  at  law  then  pending  at  his 
suit  against  the  appellant. 

Upon  the  return  of  the  summons  it  was  objected,  on  *  the    *  213 
part  of  the  appellant,  that  the  respondent,  not  having  as- 
sented to  the  deed,  had  no  right  to  examine  the  appellant. 

The  commissioner  overruled  the  objection,  and  upon  the  debtor 
persisting  in  his  refusal  to  be  sworn  unless  the  creditor  would  exe- 
cute the  deed,  made  the  order  under  appeal ;  suspending  its  exe- 
cution, however,  with  a  view  to  an  appeal. 
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Mr.  Sargoody  for  the  appellant,  referred  to  Anonymous^  (a)  Ex 
parte  Abbott^  (6)  Ex  parte  Lawrence^  ((?)  Ex  parte  Collins^  (d)  be- 
fore the  Court  of  Bankruptcy,  and  admitted  that  if  the  immediate 
object  of  the  proposed  examination  by  the  creditor  had  not  been 
to  show  that  the  deed  was  invalid,  but  had  been  a  purpose  bene- 
ficial to  the  creditors  claiming  under  the  deed,  it  ought  not  to  be 
checked,  although  the  indirect  consequence  of  the  examination 
might  be  the  destruction  of  the  deed.  But  he  contended  that  if, 
as  avowedly  here,  the  proposed  examination  was  not  for  the  pur- 
pose of  benefiting  the  creditors  under  the  deed,  but  was  merely  for 
the  purpose  of  destroying  the  deed,  it  could  not  be  permitted,  since 
it  would  be  at  variance  with  the  rule  in  bankruptcy  to  permit  such 
an  examination.  The  creditor  here  was,  in  fact,  bound  by  the 
deed,  and  could  not  be  in  a  better  position  than  that  of  a  creditor 
who  had  proved  under  2^  fiat;  and  a  creditor  who  had  proved 
under  a  fi^it  was  not  permitted  to  pursue  an  examination  of  the 
bankrupt  having  for  its  immediate  object,  not  a  result  beneficial  to 
the  rest  of  the  creditors,  but  the  destruction  of  the  fiM  itself. 
*  214  *  He  further  referred  to  Ex  parte  Middleton,  (c)  and  con- 
tended that  neither  the  136th  nor  the  197  th  sections  of  the 
Bankruptcy  Act,  1861,  had  any  application  to  the  present  respond- 
ent's case. 

Mr.  W.  D.  Griffith,  for  the  respondent,  referring  to  the  Bank- 
ruptcy Act,  1861,  §  197,  Ex  parte  Bonsor,(jg^  and  Malkin  v. 
Adams,  (A)  —  argued  that  a  creditor  who  had  proved  under  a 
bankruptcy  might  yet  take  proceedings  for  the  purpose  of  super- 
seding it ;  and  that  in  the  case  of  a  deed  like  the  present,  if  a 
similar  procedure  were  not  permitted,  a  majority  might  easily  be 
made  up  by  means  of  fictitious  creditors. 

Judgment  reserved. 

June  8. 

The  Lord  Chancellor.  —  This  is  an  appeal  from  an  order  of  a 
learned  commissioner,  by  which  he  directed  the  debtor,  who  had 

(a)  6  L.  T.  (N.  S.)  166.  (e)  Supra,  p.  201. 

(6)  6  L.  T.  (N.  S.)  195.  (g)  2  Rose,  61. 

(c)  6  L.  T.  (N.  S.)  569.  (A)  2  Rose,  38  (n). 
Id)  6  L.  T.  (N.  S.)  666. 
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executed  a  composition  deed,  to  be  committed  in  consequence  of 
his  refusal  to  answer  certain  questions  put  to  him  by  a  creditor 
who  had  not  either  executed  the  deed  or  assented  to  it  in  writing. 

The  proposition  on  the  part  of  the  debtor  was  this,  that  tlie 
creditor  was  bound  by  the  deed,  and  that,  therefore,  as  the  obvious 
purport  of  the  examination  was  merely  to  destroy  the  deed,  the 
Court  ought  not,  according  to  the  old  rule  of  bankruptcy,  to  sanc- 
tion an  application  to  itself,  the  purpose  of  which  was  to  destroy 
its  own  process  and  put  an  end  to  its  own  jurisdiction.  And 
cases  were  cited  on  behalf  of  the  debtor,  and  in  *  particular  *  215 
the  case  oiEx  parte  Lawrence,  (a)  in  which  several  learned 
commissioners  had  applied  the  old  rule  in  bankruptcy  to  cases  aris- 
ing under  deeds. 

I  cannot  but  notice  in  the  first  place  the  mistake  involved  in 
these  decisions  of  supposing  tliat  a  creditor  becomes  better  entitled 
to  the  interposition  of  the  Court  of  Bankruptcy  by  having  signed 
the  deed. 

If  the  deed  be  one  which  complies  with  the  statute,  a  creditor 
who  has  not  signed  is  equally  bound  as  a  creditor  who  has  signed ; 
and  a  creditor  by  signing  the  deed  does  not  disentitle  himself  to 
the  right  of  putting  questions  for  the  purpose  of  trying  the  validity 
of  the  deed  any  more  than  a  creditor  is  disentitled  who  has  not 
signed  or  in  writing  assented  to  the  deed  at  all.  Either  the  cred- 
itor is  bound  or  he  is  not  bound,  according  as  the  deed,  assuming  it 
to  be  duly  registered,  does  or  does  not  comply  with  the  statute. 
If,  therefore,  a  creditor  presents  himself  and  addresses  questions  to 
the  debtor  for  the  purpose  of  trying  the  validity  of  the  deed,  he 
certainly  does  not  become  better  entitled  to  such  an  examination 
by  reason  of  his  having  executed  the  deed  or  in  writing  assented  to 
it.    He  is  neither  better  nor  worse. 

But  I  think  I  shall  better  expound  the  statute  if  I  hold  that  the 
old  rule  in  bankruptcy  of  refusing  to  hear  any  person  who  had  not 
proved  does  not  furnish  any  rule  of  analogy  on  the  foundation  of 
which  a  creditor  ought  to  be  excluded  who  had  not  executed  or 
assented  in  writing  to  the  deed. 

Such  a  creditor  is  primd  facie  bound  by  the  registration 
of  the  deed,  and  being  so  primd  facie  bound,  he  *  stands   ♦  216 
in  just  the  same  position  for  having  the  aid  of  the  Court  as 
a  creditor  who  has  proved  in  bankruptcy. 

(a)  6  L.  T.  (N.  S.)  669. 
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I  regret  that  the  statute  did  not  in  the  first  instance  give  to  the 
Court  of  Bankruptcy  exclusive  jurisdiction  over  all  persons  claim- 
ing under  or  bound  by  these  deeds.  Creditors,  whether  they  claim 
under  a  deed  or  are  bound  by  a  majority,  are  made  to  stand  in  the 
place  of  creditors  who  have  proved  in  bankruptcy ;  and  it  must 
always  be  remembered  that  in  the  case  of  a  trust-deed,  where  any 
examination  is  directed  to  try  the  validity  of  a  deed,  the  result  of 
the  examination  may,  in  the  event  of  the  invalidity  of  the  deed 
being  established,  be  to  prove  the  necessity  of  the  action  and  adju- 
dication of  that  Court  upon  the  deed,  as  the  ground  of  the  com- 
mission by  the  execution  thereof  of  an  act  of  bankruptcy  on  the 
part  of  the  debtor.  Such  a  case  is  not  one  to  which  the  old  rule  in 
bankruptcy  is  applicable ;  for  if  the  creditor  under  the  old  rule 
succeeded  in  showing  that  no  case  of  bankruptcy  existed,  the 
whole  thing  failed :  but  in  a  great  number  of  instances  where  a 
creditor  shows  that  a  deed  does  not  comply  with  the  statute,  he 
shows  at  the  same  time  (and  that  is  frequently  his  object)  that  a 
case  of  bankruptcy  does  exist  and  no  case  of  a  deed. 

I  think  that  all  parties,  whether  they  have  executed  the  deed, 
whether  they  have  assented  to  it  in  writing,  or  whether,  not  having 
executed  and  not  having  assented  to  it,  they  are  bound  by  it,  should 
have  the  greatest  facilities  of  resorting  to  the  Court  of  Bankruptcy 
for  the  purpose  of  ascertaining  whether  the  deed  does  or  does  not 
comply  with  the  statute.  But  then  the  creditor  who  denies  that  he 
is  bound  by  the  deed,  and  yet  applies  to  the  Court  of  Bankruptcy 
for  leave  to  examine,  must  submit  entirely  to  the  jurisdiction  of 
that  Court;  and  therefore,  if  at  the  same  time  that  he 
*  217  makes  his  application  he  insists,  for  *  example,  upon  hold- 
ing the  debtor  in  prison,  or  is  retaining  property  for  his 
own  exclusive  use,  which  is  demanded  or  sought  to  be  recovered 
under  the  deed,  or  is  defending  an  action  in  which  the  trustee  of 
the  deed,  or  the  debtor  named  therein,  is  plaintifiF,  the  Court  of 
Bankruptcy  ought  not,  where  there  is  a  substantive  proceeding  to 
withdraw  or  to  withhold  property  that  is  claimed  under  the  deed 
from  its  operation,  to  aid  the  creditor  so  circumstanced  in  claiming 
additional  facilities  for  examination. 

On  the  other  hand,  if  the  creditor  comes  into  the  Court  of  Bank- 
ruptcy not  being  in  that  predicament,  but  bond  fide  asserting  that 
the  case  ought  to  be  one  of  bankruptcy  and  not  of  a  deed,  and  that 
the  deed  is  not  valid  or  in  conformity  with  the  requirements  of  the 
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statute,  every  facility  ought,  in  my  judgment,  to  be  aflForded  that 
creditor  for  examination. 

It  is  not  requisite  that  I  should  do  more  than  express  my  opinion 
that  the  order  under  appeal  was  right,  and  that  the  debtor  under 
the  circumstances  of  the  case  is  bound  to  answer  the  questions  put 
to  him  under  the  order  for  the  summons.  With  that  intimation  of 
my  opinion,  I  remit  the  case  to  the  learned  commissioner. 


*  Ex  parte  SAMUEL  BARTHOLOMEW  SMITH.     ♦  218 

In  the  Matter  of  a  Deed  of  Conveyance  made  between  SAMUEL 
BARTHOLOMEW  SMITH  and  his  Creditors. 

1864.    May  25.    June  8,  25.    July  30.     Before  the  Lord  Chancellor  Lord 

Wkstbury. 

Where  an  application  had  been  made  in  Chambers  to  a  judge  of  a  Court  of  Law 
for  the  release  from  custody  under  a  ca,  sa.  of  a  debtor  who  had  previously 
to  his  arrest  registered  a  deed  purporting  to  be  a  deed  under  the  Bankruptcy 
Act,  1861,  §  192,  and  obtained  thereon  the  chief  registrar's  certificate  under 
§  198,  and  the  Judge  had  decided  that  the  deed  was  not  within  the  provisions 
of  the  192d  section  of  the  Bankruptcy  Act,  1861 :  Hdd,  that  the  Court  of 
Bankruptcy  had  properly  refused  to  release  the  debtor. 

The  proper  course  in  such  a  case  is  to  apply  to  the  Court  out  of  which  tiie  judg- 
ment issued. 

Whether  the  Court  of  Bankruptcy  would  have  had  jurisdiction  if  the  deed  had 
been  valid  within  the  192d  section  of  the  Bankruptcy  Act,  1861,  qucere. 

In  calculating  the  statutory  majority  of  assentient  creditors  required  under  the 
Bankruptcy  Act,  1861,  §  192,  to  render  a  deed  under  that  section  binding 
on  non-assentient  creditors,  secured  creditors  must  be  taken  in  account  in 
the  computation  of  the  number  of  creditors  constituting  the  majority. 

But  sembU  that  the  amounts  of  their  securities  should  be  deducted  in  calculating 
the  majority  on  the  question  of  value,  (a) 

This  was  an  appeal  by  Samuel  Bartholomew  Smith  from  the  re- 
fusal of  Mr.  Commissioner  Goulbubn  to  order  his  discharge  from 
custody  under  process  issued  out  of  the  Court  of  Exchequer. 

John  Venables  May,  the  indorsee  of  a  bill  of  exchange  for  15L 
35.  Id.,  drawn  by  the  appellant  and  dishonoured,  brought,  in  the 

(a)  See,  however,  as  to  this,  the  cases  cited  below,  p.  228,  note. 
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month  of  July,  1863,  an  action  on  the  bill  against  the  appellant  in 
the  Court  of  Exchequer,  and  recovered  judgment  therein  on  the 
17th  of  December,  1868. 

Previously  thereto,  however,  viz.,  on  the  12th  of  December,  1863, 
the  appellant  executed  a  trust-deed,  which,  with  an  unimportant 
variation,  was  in  the  form  given  in  schedule  (D)  to  the  Bank- 
ruptcy Act,  1861,  and  which  he  procured  td  be  registered 
*  219   under  the  192d  section  of  *  that  Act,  obtaining  the  chief 
registrar's  certificate  of  the  fact. 

On  the  23d  of  April,  1864,  the  appellant  was  arrested  at  the  suit 
of  May,  under  a  writ  of  ca,  sa.  issued  in  the  action  of  May  v.  Smithy 
the  arresting  officer  being  indemnified  by  May  as  to  the  conse- 
quences of  the  arrest,  and  disregarding  the  chief  registrar's  certifi- 
cate, which  was  produced  to  him  by  the  appellant. 

On  the  29th  of  April  a  summons  for  the  discharge  of  the  appel- 
lant from  custody  was  taken  out  on  his  behalf  in  the  action  of 
May  V.  Smith.  It  came  on  for  hearing  on  the  30th  of  April,  1864, 
before  Mr.  Baron  Martin,  at  Chambers  ;  when  that  learned  Judge, 
being  of  opinion  that  the  appellant's  secured  creditors  ought  to 
have  been  taken  into  account  in  calculating  the  total  number  of  the 
appellant's  creditors  assenting  to  the  trust-deed,  whereas  it  ap- 
peared that  such  creditors  had  not  been  so  taken  into  account,  held, 
that  the  deed  did  not  comply  with  the  requirements  of  the  statute, 
and  made  no  order  on  the  summons. 

An  application  was  thereupon  made  to  Mr.  Commissioner  OouL- 
BURN  in  bankruptcy  for  the  debtor's  discharge  from  custody. 

This  application,  however,  was  also  refused,  the  commissioner 
thinking  that,  as  the  matter  had  been  heard  and  decided  on  the 
merits  by  a  superior  Court  of  Law,  he  had  no  jurisdiction  to  inter- 
fere. 

May  25. 

From  this  refusal  the  present  appeal  was  brought. 

*  220  *  Mr.  Sargoodj  for  the  appellant.  —  The  learned  commis- 
sioner's ground  of  refusal  was  that  he  had  no  jurisdiction. 
The  ground  of  the  present  appeal  is,  that  the  Court  of  Bankruptcy 
has  power  to  vindicate  its  own  authority.  The  effect  of  the  cer- 
tificate of  registration  as  a  protection  is  nugatory,  if  the  Court  of 
Bankruptcy  cannot  discharge  a  debtor  from  custody.  The  cases  of 
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Ex  parte  Cmtleton^  (a)  Welch  v.  Buck  ,(6)  are  in  point,  but  were 
not  brought  to  Mr.  Baron  Martin's  attention,  the  only  case  cited 
to  him  being  that  of  Ex  parte  Q-odden^  (<?)  with  reference  to  the 
necessity  of  reckoning  the  secured  creditors  in  calculating  the 
statutory  majority  of  assenting  creditors. 

[The  Lord  Chancellor.  —  As  to  that  point,  does  it  not  follow, 
from  section  192  of  the  Act,  that  creditors  who  have  proved  must 
deduct  the  value  of  their  securities  ?] 

The  question  simply  is,  has  not  the  Court  of  Bankruptcy  juris- 
diction to  enforce  its  own  process  ?    I  submit  that  it  has. 

Mr.  Reed  (^Mr.  Talfourd  Salter  with  him),  for  the  respondent. 
—  As  to  the  mode  of  calculating  the  statutory  majority  of  assent- 
ing creditors,  the  debtor  ought  not  to  be  permitted  to  make  the 
valuation  of  the  securities  held  by  his  creditors.  Ex  parte  God- 
den^  (c)  before  the  Lords  Justices,  overruled  the  contrary  decision 
of  the  commissioner  in  the  same  case.  Ex  parte  Morgan  (^d)  is 
consistent  with  it,  and  so  is  Ex  parte  Spyer,  (e) 

[The  Lord  Chancellor.  —  I  never  said  that  a  debtor  might, 
in  calculating  the  statutory  majority,  put  his  own  value 
*  on  property  comprised  in  the  securities  of  secured  credit-  *  221 
ors.  I  meant  to  say  that  where  creditors,  having  a  security, 
executed  a  deed  for  a  specified  amount,  they  must  do  so  on  the 
same  footing  as  that  on  which  they  would  be  admitted  to  prove  in 
bankruptcy.  The  point  in  Ex  parte  Morgan  was,  whether,  when  a 
creditor  assents,  describing  his  debt  and  not  deducting  his  security, 
he  would  not  be  as  though  he  had  proved  in  bankruptcy  without 
deducting  his  securities.  If  he  rates  his  security  too  low,  so  much 
the  worse  for  him.  K  he  rates  his  security  too  high,  so  much  the 
better  for  the  other  creditors.  I  never  intended  in  Ex  parte  Mor- 
gan to  express  any  thing  at  variance  with  Ex  parte  Q-odden. 
Secured  and  unsecured  creditors  must  be  included.] 

At  all  events,  secured  creditors  must  be  reckoned  in  number  in 
the  calculation  of  the  statutory  majority. 

(a)  31  L.  J.  (N.  S.)  Bank.  71.  {d)  1  De  G.,  J.  &  S.  288. 

(6)  31  L.  J.  (N.  S.)  Q.  B.  263.  (c)   1  De  G..  J.  &  S.  318. 

(e)  1  De  G.,  J.  &  S.  260. 
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On  the  question  of  jurisdiction,  I  submit  that  the  Court  of  Bank- 
ruptcy has  none  in  the  present  case.  The  Court  of  Law  whence 
the  process  issued  was  the  proper  tribunal  to  apply  to.  Me  Hare- 
wood,  (a) 

He  also  referred  to  the  Bankrupt  Law  Consolidation  Act,  1849, 
§§  112, 113. 

Mr.  Sargoodj  in  reply,  as  to  the  question  of  jurisdiction,  cited 
Lisfa  Case^  (6)  and  Plomer  v.  Macdonough^  ((?)  and  argued  that 
£x  parte  Castleton  (d)  recognized  the  jurisdiction  of  the  Court  of 
Bankruptcy. 

Beference  was  also  made  to  the  Bankruptcy  Act,  1861 ,  §  198 ; 
the  General  Order  in  Bankruptcy  of  May  22d,  1862  ;  King  v-.  Ran- 
dalL  (je) 

*  222  ♦  The  Lord  Chancellor.  —  I  am  not  satisfied  as  to  my 
jurisdiction  in  this  matter.  Although  I  should  be  glad  to 
give  an  opinion  on  the  other  point,  any  opinion  which  I  might 
express  would  be  an  obiter  opinion  only  and  not  an  authority,  and 
therefore  I  abstain  from  expressing  such  opinion,  unless  the  par- 
ties are  agreed  to  abide  by  my  decision.  I  can  quite  understand 
why  Mr.  Baron  Martin  entertained  the  question ;  the  word  "  such" 
in  the  opening  of  the  198th  section  of  the  Act  introducing  by 
reference  all  the  antecedent  conditions  contained  in  the  192d 
section. 

Mr.  Reed  consented  to  submit  to  the  jurisdiction  of  the  Court. 

The  Lord  Chancellor  remarked  that  the  extent  to  which  he  had 
intended  to  go  in  the  various  cases  was  this,  that  a  secured  creditor, 
bound  by  or  assenting  to  a  deed,  was  to  be  treated  as  a  creditor  in 
bankruptcy  holding  security ;  but  that  his  Lordship  had  given  no 
opinion  whether,  in  the  computation*  of  the  number  of  creditors  by 
the  debtor,  the  debtor  might  omit  a  secured  creditor  on  the  debtor's 
own  estimate  of  the  value  of  the  security. 

Mr.  Sargood  was  then  heard  as  to  the  question  of  the  mode  in 
which  the  secured  and  unsecured  creditors  were  to  be  reckoned  in 

(a)  7  L.  T.  (N.  S.)  171.  (d)  81  L.  J.  (N.  S.)  Bank.  71. 

(6)  2  V.  &  B.  873.  («)   14  C.  B.  (N.  S.)  721. 

(c)  1  De  6.  &  S.  232. 
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computing  the  statutory  majority.     His  argument  was  to  the  fol- 
lowing effect :  — 

The  legislature  contemplated  that  the  computation  should  be  the 
act  of  the  debtor.  The  order  of  22d  of  May,  1862,  only  supplies 
an  omission  in  the  Act  itself.  The  object  of  the  tabular 
statement  given  in  that  order  *  must  be  something,  and  may  *  228 
be  said  to  be  for  proof.  But  proof  cannot  be  the  object  of 
the  order,  because  creditors  cannot  be  bound  by  their  debtor's 
estimate  of  their  debts.  But  the  debtor  is  the  person  to  render 
the  account,  and  if  he  renders  an  erroneous  account,  he  files  it  at 
his  own  peril.  No  doubt  creditors  are  largely  interested  who 
assent  to  a  deed  of  this  nature ;  and  the  principle  in  the  view  of 
the  legislature  was  to  give  to  those  who  have  an  interest  a  power 
of  controlling  the  subject  of  the  interest.  But  creditors  fully 
secured  have  no  interest.  The  remarks  of  Lord  Justice  Turner 
in  Ex  parte  Godden  have  been  misunderstood.  His  Lordship  says, 
'^  Tliere  is,  as  it  seems  to  me,  another  objection  which  is  fatal  to 
this  deed.  I  think  it  has  not  the  assent  of  the  necessary  propor- 
tion in  value  of  the  creditors ;  for,  according  to  the  best  opinion 
which  I  can  form  upon  the  point,  I  think  that,  in  reckoning  the 
proportion  of  assenting  creditors  under  this  section,  the  debts  due 
to  secured  as  well  as  unsecured  creditors  must  be  taken  into 
account ; "  but  then  his  Lordship  gives  as  his  reason  for  this  his 
opinion,  "  otherwise  creditors  imperfectly  secured  would  be  left  at 
the  mercy  of  the  unsecured  creditors."  That  must  mean  that 
creditors  to  the  extent  to  which  they  are  unsecured,  being  affected 
by  the  acts  of  any  majority,  are  entitled  to  be  heard,  and  ought 
not  to  be  struck  out  of  the  computation.  Creditors,  therefore, 
partially  secured,  must  be  reckoned ;  but  it  does  not,  therefore, 
follow  that  creditors  wholly  secured  must  be ;  and  I  submit  that 
they  should  not  be,  and  that  a  fully  secured  creditor  is  not  a 
creditor  within  the  meaning  of  the  Act.  The  question  of  the 
distinction  between  partially  and  fully  secured  creditors  has  never 
yet  been  discussed  in  any  of  the  decided  cases. 

Judgment  reserved,  with  an  order  by  consent  to  dischai*ge 
the  debtor  on  his  finding  two  *  sureties  to  the  amount  of    *  224 
the  detainer,  that  he  would  surrender  himself  to  the  process 
of  the  Court  if  recommitted. 
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June  8. 

The  Lobd  Chancellob.  — ^  An  application  was  made  to  me  in 
this  case  to  discharge  a  debtor,  Mr.  Samuel  Bartholomew  Smith, 
out  of  custody.  The  application  was  grounded  on  the  debtor's 
having  obtained  protection  from  the  Court  of  Bankruptcy,  in  con- 
sequence of  his  having  executed  a  trust-deed  for  the  benefit  of  his 
creditors,  and  supported  by  the  argument  that  the  Court  of  Bank- 
ruptcy has  jurisdiction  to  discharge  a  person  who  has  been  arrested 
under  a  final  process  issuing  from  a  Court  of  Law,  where  that 
person  has  obtained  the  protection  of  the  Court  of  Bankruptcy. 

It  is  unnecessary  in  this  case  to  enter  into  a  consideration  of 
that  question.  For  I  find  that  after  Mr.  Smith  was  imprisoned 
under  a  writ  of  capias  issued  by  the  Court  of  Exchequer,  an  appli- 
cation was  made  on  his  behalf  to  one  of  the  learned  Barons  of 
that  Court  for  his  discharge.  The  application  was  opposed  on  the 
ground  that  the  trust-deed  executed  by  him  was  not  such  a  deed 
as  the  statute  requires  for  the  purpose  of  binding  non-assenting 
creditors,  and  it  certainly  is  clear  from  the  section  which  empowers 
the  registrar  to  grant  protection,  that  the  protection  can  only  be 
granted  in  the  event  of  tlie  deed  being  such  a  deed  as  the  Act 
describes  ;  the  protection  consequently  depending  upon  the  statu- 
tory character  of  the  deed.  Whether  the  deed  in  the  present  case 
was  or  was  not  such  a  deed,  was  tried  and  decided  adversely  to  the 
deed  by  Mr.  Baron  Mabtin  in  Chambers,  who  accordingly  held 

that  the  198th  section  of  the  Act,  which  enables  protection 
*  225    to  be  granted,  was  not  available  *  to  the  present  debtor. 

Of  course  the  protection  spoken  of  in  that  section  depends 
entirely  for  its  validity  on  the  fact  of  the  deed  being  in  the  words 
of  the  section  "  such  "  a  deed ;  wherein  the  word  "  such,"  being 
as  it  is  a  relative  word,  carries  us  back  to  tlie  anterior  requisites, 
and  calls  upon  us  to  apply  those  requisites  as  the  foundation  of 
the  protection  which  flows  from  the  execution  of  the  deed. 

Mr.  Baron  Mabtin,  then,  having  decided  that  the  deed  now 
before  the  Court  had  not  the  proper  requisites  for  registration,  I 
cannot,  in  this  indirect  manner,  reverse  his  decision,  or  constitute 
myself  a  Court  of  appeal  from  any  common-law  Judge  or  any 
common-law  tribunal.  When  a  (Question  of  this  kind  is  raised, 
founded  upon  the  construction  of  tlie  statute,  the  proper  course  is 
to  apply  to  the  Court  by  which  the  judgment  was  delivered. 
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In  the  present  case,  owing  to  the  consent  which  has  been  given 
to  release  the  debtor  out  of  custody  upon  terms,  there  may  be  a 
difficulty  possibly  in  making  an  application  to  the  Court  of  Ex- 
chequer. If,  therefore,  the  parties  are  content  to  take  the  matter 
by  arrangement  before  me  upon  the  question  of  the  yalidity  of  the 
deed,  I  will  hear  them,  and  give  my  judgment  upon  the  point. 
Otherwise,  the  debtor  must  again  be  committed  to  prison. 

Mr.  Sargood  and  Mr,  Reed  having,  on  behalf  of  their  respective 
clients,  assented  to  the  case  being  argued  before  the  Lord  Chancellor 
upon  the  footing  mentioned  in  his  Lordship's  judgment,  the  case 
stood  over  for  further  argument,  the  Lord  Chancellor  remarking 
that  the  question  was  as  to  the  meaning  of  the  value  of  a  debt. 
Primd  facie^  that  meant  the  amount  of  the  debt  less  the  value  of 
any  property  held  as  a  security  for  it.  That  the  expression 
**  estate  "  must  mean  the  distributable  *  estate,  that  was  the  *  226 
estate  minus  the  specific  securities  affecting  it.  If  a 
creditor  under  a  trust-deed  was  to  stand  in  eodem  statu  with  a 
creditor  in  bankruptcy,  debts  under  a  deed  must  be  valued  on  the 
same  conditions  as  debts  in  bankruptcy,  that  was,  with  deduction 
of  securities  held  for  them.  Therefore,  in  estimating  the  statutory 
majority,  the  unsecured  portion  of  the  debt  was  to  be  alone  taken 
into  account.  Then  who  was  to  value  this  amount  ?  The  debtor 
did  that,  and  did  it  at  his  peril.  Unless  he  did  it  fairly  he  did 
not  come  within  the  statute.  Therefore  the  conditions  in  tlie  192d 
section  were  inserted.  The  debtor  must  therefore  put  on  the 
security  a  true  value.  The  object  of  the  statute  was  to  preserve 
a  complete  analogy  between  a  bankruptcy  and  a  trust-deed. 

June  35. 

The  case  now  came  on  to  be  argued  on  the  question  of  the 
validity  of  the  deed. 

Mr.  Sargoodj  for  the  appellant.  —  A  creditor's  debt  is  to  bo 
reckoned  after  deducting  the  value  of  his  security,  for  the  value  of 
a  debt  is  the  amount  of  the  debt  minus  the  property  held  by  the 
creditor  as  security  for  it.  Security  is  substantially  a  part  pay- 
ment of  the  debt.  A  creditor  in  bankruptcy  proves  for  his  debt 
minus  the  security,  and  a  creditor  under  a  trust-deed  is  in  eodem 
sUUuj  and  his  debt  must  be  valued  upon  the  same  condition  as  a 
debt  in  bankruptcy. 
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Therefore  a  fully  secured  creditor  is  not  a  creditor  at  all  within 
the  meaning  of  the  Act,  and,  consequently,  ought  not  to  be  taken 
account  of  in  estimating  the  number  of  creditors. 

*  227       *  Mr.  Reed^  for  the  respondent,  —  It  is  clear  from  decided 

cases  that  a  creditor  holding  security  must  have  his  debt 
counted,  for  the  purpose  of  the  statutory  majority,  without  deduc- 
tion. But  even  if  the  Court  overrules  those  cases,  a  creditor  hold- 
ing a  security  must  have  his  name  counted. 

[The  Lord  Chancellor.  —  The  197th  section  gives  a  clear 
intimation  of  the  intention  of  the  legislature  that  every  thing 
should  be  as  in  bankruptcy.] 

Ex  parte  Godden^  (a)  Turquand  v.  Moss^  (6)  and  the  Bankrupt 
Law  Consolidation  Act,  1849,  §  224,  were  cited. 

Mr.  Sargoodj  in  reply.  —  The  common-law  decisions  supposed 
to  follow  Ex  parte  Q-odden  have  gone  on  a  misconception  of  that 
case.  The  distinction  between  partially  and  fully  secured  creditors 
has  never  yet  been  considered  ;  nor  have  the  words  in  the  Bank- 
ruptcy Act,  1861,  §  192,  condition  1,  *'  majority  in  number  repre- 
senting three-fourths  in  value,"  been  sufficiently  attended  to. 

Judgment  reserved. 

July  80. 

The  Lord  Chancellor.  —  I  must  come  to  the  conclusion  in 

this  case  that  the  deed  of  the  12th  of  December,  1863,  is  invalid, 

Aot  on  the  ground  that  the  value  of  the  security  was  not  deducted 

from  the  secured  debts,  but  upon  other  grounds,  and  amongst  them 

one  which  was  insisted  on  by  Mr.  Reed^  viz.,  that  even  if 

*  228   the  value  of  the  security  is  *  to  be  deducted  (as  I  believe  it 

is),  the  creditor  must  still  be  ranked  in  the  number  of  cred- 
itors, although  his  security  may  reduce  the  amount  of  his  debt  to 
nothing.  And  if  that  course  is  taken  in  the  present  case,  it  will  be 
found  that  there  would  not  be  a  majority  in  number,  even  if  it 
turned  out  that  there  was  a  majority  in  value. 

(a)  1  De  G.,  J.  &  S.  260.  (6)  17  G.  B.  (N.  S.)  16. 
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All  the  doubts  that  have  been  expressed  on  this  sabject  are  refer- 
able to  one  single  source,  namely,  a  dictum  attributed  to  a  learned 
Judge  in  a  case,  the  reports  of  which  are  not  in  all  respects 
alike,  (a)  I  do  not  accept  that  as  any  authority  on  the  point,  but 
shall  decide  that  the  value  of  the  amount  of  the  security  is  to  be 
deducted,  and  that  the  residue  represents  the  value  of  the  debt  in 
the  view  of  the  legislature  as  expressed  in  the  Act  of  1861. 

Appeal  dismissed. 


♦  JEx  parte  DOBSON.  *  229 

In  the  Matter  of  CHARLES  ANDERSON'S  Trust-deed. 

1864.    July  80.    Before  the  Lord  Chancellor  Lord  Westbury. 

An  affidavit  made  in  support  of  an  application  to  dispense  with  the  requirements 
of  the  Bankruptcy  Act,  1861,  §  192,  on  the  ground  that  the  circumstances  of 
the  case  are  within  the  200th  section  of  the  Act,  must  show  such  circumstances 
with  greater  certainty  than  by  merely  stating  that  the  deponent  is  informed 
and  verily  believes  them  to  be  as  stated. 

Mr.  De  Gez,  on  behalf  of  a  debtor,  who  had  executed  a  deed 
for  the  benefit  of  his  creditors  in  the  form  given  in  schedule  (D) 
to  the  Bankruptcy  Act,  1861,  and  on  behalf  of  the  trustees  of  the 
deed,  moved  ex  parte  by  way  of  appeal  from  the  refusal  of  Mr. 
Commissioner  Goulburn  to  allow  as  suflScient  under  the  200th 
section  an  affidavit  of  the  circumstances  of  the  case  as  dispensing 
with  the  necessity  of  obtaining  the  majority  required  by  the  192d 
section.  The  motion  was  also  for  an  order  for  the  registration  of 
the  deed  nunc  pro  tune  as  of  the  day  on  which  the  learned  commis- 
sioner refused  to  allow  the  affidavit  and  direct  the  registration. 

(a)  The  judgments  of  both  the  Lords  Justices  in  Ex  parte  Godden,  as 
reported  in  this  series  (1  De  G.,  J.  &  S.  260),  were  printed  from  their  Lord- 
ships' own  written  judgments. 

With  regard  to  the  opinion  expressed  in  the  present  case  by  the  Lord  Chan- 
cellor as  to  the  mode  of  dealing  with  secured  creditors  in  reckoning  the  statutory 
majority  of  creditors,  see  Whittaker  v.  Lowe,  4  H.  &  C.  109 ;  L.  R.  1  £xch. 
74,  and  In  re  Stark,  L.  R.  I  Ch.  App.  150. 
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The  evidence  which  the  commissioner  had  considered  insufficient 
was  an  affidavit  in  which  tlie  deponents,  one  of  whom  was  the 
debtor,  deposed  that  certain  bills  of  exchange  which  had  been  ac- 
cepted or  indorsed  by  them  (according  to  the  exigency),  in  respect 
of  certain  specified  debts  referred  to  in  the  affidavit,  had  been  (as 
the  deponents  had  been  informed  and  verily  believed)  indorsed  and 
paid  away  by  the  original  holders,  and  that  the  deponents  were 
unable  to  ascertain  by  whom  such  bills  or  certain  other  negotiable 
securities  in  the  affidavit  referred  to  were  holden. 

The  Lord  Chancellor  thought  the  affidavit  insufficient,  and  dis- 
missed the  appeal. 


♦  230  ♦  Ex  parte  JOSEPH  JONES. 

In  the  Matter  of  ROBERT  MURRAY  M'TURK,  a  Bankrupt. 

And  in  the  Matter  of  ROBERT  MURRAY  M'TURK'S  Assign- 

'  ment. 

1864.    July  30.    Before  the  Lord  Chancellor  Lord  Wbstbury. 

The  Court  has  no  jurisdiction  under  a  deed  in  the  statutory  form  given  in 
schedule  (D)  to  the  Bankruptcy  Act,  1861,  and  executed  by  a  debtor,  to 
make  an  order  upon  the  trustees  of  the  deed  for  payment  out  of  the  estate  in 
their  hands  of  a  petitioning  creditor's  costs  of  an  adjudication  of  bankruptcy 
against  the  debtor,  made  after  the  execution  of  the  deed,  but  subsequently 
annulled  in  consequence  of  the  registration  of  the  deed  under  the  Bankruptcy 
Act,  1861,  §  192. 

This  was  an  appeal  by  the  petitioning  creditor  from  an  order  of 
Mr.  Commissioner  Ayrton,  made  on  the  30th  of  June,  1864,  refus- 
ing, with  costs,  a  motion  for  an  order  upon  the  trustees  of  a  deed 
in  the  form  of  the  statutory  deed  given  in  the  schedule  (D)  to  the 
Bankruptcy  Act,  1861,  to  pay  the  petitioning  creditor's  costs  of  a 
dismissed  petition  for  adjudication  out  of  the  debtor's  estate  in 
their  hands. 

The  deed  was  executed  by  the  debtor  on  the  Slst  of  March,  1864, 
The  appellant,  who  was  a  dissentient  from  the  arrangement  con- 
templated by  the  deed,  filed  a  petition  for  adjudication  of  bank- 
ruptcy against  the  debtor  on  the  4th  of  April,  1864,  under  which 
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the  latter  was  adjudicated  bankrupt  on  the  6th  of  April,  1864 ;  but 
proceedings  in  the  adjudication  were,  in  consequence  of  the  exist- 
ence of  the  deed  and  the  probability  of  its  ultimate  registration 
under  section  192  of  the  Act,  stayed  from  time  to  time,  until,  on 
the  6th  of  May,  1864,  the  deed  having  then  been  registered  under 
section  192,  and  the  commissioner  being  of  opinion  that  all  the 
requirements  of  the  Act  had  been  complied  with,  annulled  the  adju- 
dication made  on  the  6th  of  April,  1864,  and  dismissed  the  petition 
for  it* 

The  order  thus  made  by  the  commissioner  was  silent  *  alto-   *  231 
gether  as  to  the  costs ;  nor  were  they  asked  for  on  behalf  of 
the  appellant  at  the  time  when  the  order  was  made. 

The  appellant,  on  the  10th  of  June,  18!*4,  made  a  separate 
application  to  the  Court  for  an  order  upon  the  trustees  of  the  deed 
for  payment  of  his  costs  up  to  the  adjudication  out  of  the  debtor's 
estate  in  their  hands ;  and  from  the  refusal,  with  costs,  by  the 
commissioner  (who  had  taken  time  to  consider  his  judgment)  of 
the  application  thus  made,  the  appellant  now  appealed. 

Mr,  Sargood^  for  the  appellant,  relied  upon  the  Bankruptcy  Act, 
1861,  §§  197  and  218. 

The  Lord  Chancellor,  without  calling  upon  Mr,  Charles  HalU 
who  appeared  for  the  trustees,  thought  that  the  213th  section  of 
the  Act  only  gave  jurisdiction  to  the  Court  to  award  costs  in  a 
subsisting  bankruptcy  or  under  a  deed.  In  the  present  case  the 
annulling  order  and  dismissal  of  the  petition  for  adjudication  had 
done  away  with  the  bankruptcy ;  and  the  Court  had  no  jurisdiction 
under  the  deed  to  make  an  order  upon  the  trustees  of  the  deed  for 
payment  out  of  the  estate  in  their  hands  of  costs  incurred  in  the 
bankruptcy,  which  had  been  so  done  away  with.  The  want  of  such 
a  provision  might  be  an  unintentional  omission  in  the  Act ;  but  if 
BO,  it  was  one  which  the  Court  had  no  power  to  supply,  whilst 
if  the  Court  acceded  to  the  argument  of  the  appellant,  it  would  be 
encouraging  every  dissentient  from  a  deed  of  arrangement  to  peti- 
tion for  an  adjudication  of  bankruptcy  against  the  debtor  for  the 
sake  of  costs.    The  appeal  must  be  dismissed. 

Mr.  Charles  Hall^  for  the  trustees,  asked  for  the  costs  *  of  *  232 
the  appeal,  urging  that  the  appellant  ought  to  pay  them,  he 
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having  made  no  application  for  his  costs  on  the  occasion  of  the 
application  to  dismiss  the  petition  for  adjudication. 

The  Lord  Chancellor  was  of  that  opinion,  and  ordered  accord- 
ingly. 


Hx  parte  CHARLES  MORRISON,  JOHN  DILLON,   GEORGE 

BROWN,  and  ROBERT  SLATER. 

In  the  Matter  of  a  Trustrdeed  made  between  EDWIN  JOHN 
HENRY  CLUNN  and  Trustees  for  his  Creditors. 

1864.    July  80.     Before  the  Lord  Chancellor  Lord  Wkstbury. 

Where  a  debtor,  being  sued  by  a  creditor  on  a  dishonoured  bill  of  exchange, 
and  having  no  present  assets,  and  only  the  deferred  possibility  of  the  accruer 
of  a  trifling  sum  on  a  balance  of  accounts  between  the  debtor  and  his  late 
partners,  such  possibility  being  dependent  upon  the  result  of  legal  proceed- 
ings taken  by  the  partners  to  obtain  relief  against  payments  made  by  them, 
executed  a  trust-deed  in  the  form  given  in  schedule  (D)  to  the  Bankruptcy 
Act,  1861,  which  was  registered  under  the  192d  section  of  that  Act:  Hdd^ 
that  the  deed  was  invalid  as  a  fraud  upon  the  Act,  and  that  a  dissentient 
creditor  ought  to  have  leave  to  issue  process  against  the  debtor,  notwithstand- 
ing the  registration  of  the  deed. 

This  was  an  appeal  by  Messrs.  Morrison,  Dillon,  &  Co.  from  the 
refusal  of  Mr.  Commissioner  Fane  to  allow  them  to  issue  process 
against  the  respondent  Edwin  John  Henry  Clunn,  notwithstanding 
the  execution  and  registration  by  him  under  the  Bankruptcy  Act, 
1861,  §  192,  of  a  trust-deed  for  the  benefit  of  his  creditors  in  the 
form  given  in  schedule  (D)  to  the  Act. 

At  the  date  of  the  deed  the  respondent  was,  and  at  the  date  of 

the  application  to  the  learned  comimissioncr  he  remained,  indebted 

to  the  appellants  in  the  sum  of  233/.,  the  amount  of  two 

*  233    bills  of  exchange  dated  respectively  *  the  22d  of  May,  1863, 

and  payable  respectively  six  and  eight  months  after  date. 

These  bills  were  drawn  by  the  respondent  upon  and  accepted  by 

one  Joseph  Davison,  and  were  made  payable  to  the  order  of  the 

drawer,  by  whom  they  were  indorsed  to  the  appellants.     They 

were  received  by  the  appellants  in  part  compromise  on  the  part  of 
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the  respondent  of  an  action  brought  by  them  against  a  certain 
firm  of  Glunn  &  Co.,  the  members  of  which  consisted  (down  to  the 
21st  of  November,  1862,  when  it  was  dissolved  as  to  the  respon- 
dent^ of  the  respondent,  his  father  Thomas  Glunn,  and  his  brother 
Thomas  John  Glunn.  The  other  partners  defended  the  action  on 
the  ground  that  the  guarantee  of  the  firm,  which  constituted  the 
ground  of  the  action,  had  been  given  by  the  respondent  without 
authority.  The  appellants,  thinking  it  probable  that  the  facts  were 
as  alleged,  discontinued  their  action  against  the  other  partners, 
but  continued  it  against  the  respondent,  who  eventually,  after  some 
further  and  (as  was  alleged)  vexatious  resistance,  compromised  it 
on  terms,  part  of  which  consisted  of  the  delivery  of  the  two  bills 
above  mentioned. 

During  the  pendency  of  these  proceedings,  and  on  the  17th  of 
February,  1863,  the  respondent  by  an  indenture  of  that  date  made 
an  absolute  assignment  of  certain  household  furniture  and  effects 
to  Thomas  Glunn,  Thomas  John  Glunn,  and  George  Richard 
Glunn,  which  was  registered  as  a  bill  of  sale.  This  indenture  was 
not,  however,  particularly  referred  to  in  the  evidence  on  the  pres- 
ent application,  except  by  a  statement  in  the  affidavit  in  support  of 
the  application  on  the  authority  of  the  trustees  of  the  trust-deed 
of  the  12th  of  December,  1863,  before  mentioned,  that  the  furni- 
ture included  in  the  bill  of  sale  was  all  that  the  respondent  pos- 
sessed at  the  time. 

*  The  first  of  the  two  bills  given  to  the  appellants  in  com-    *  234 
promise  of  their  action  against  the  respondent  arrived  at 
maturity  on  the  25th  of  November,  1863,  and  was  then  dishon- 
oured. 

On  the  5th  of  December,  1863,  the  appellants  commenced  pro- 
ceedings against  the  respondent  in  respect  of  the  bill  so  dishon- 
oured. 

On  the  12th  of  December,  1863,  the  respondent  executed  the 
trust-deed,  upon  which  the  decision  under  appeal  was  founded. 
The  trustees  named  in  it  were  Thomas  Glunn  and  one  Alfred  John 
Glunn,  another  of  the  respondent's  brothers. 

The  affidavit  filed  with  the  deed  in  pursuance  of  the  Greneral 
Order  of  22d  May,  1862,  stated  that  the  total  amount  of  the 
respondent's  debts  was  15,453Z.  28.  1(2.,  and  the  total  amount  in 
value  of  assenting  creditors  (thirteen  in  number  out  of  twenty-two 
in  all)  was  12,164Z.  5s.  4d.  Among  the  assenting  creditors  were 
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reckoned  T.  Clunn  and  T.  J.  Clunn  for  8078L  5s.  W.,  T.  Clunn 
for  2360Z.,  and  A.  J.  Clunn  for  48/.  18«.  Id. 

The  appellants  were  dissentients. 

On  the  4th  of  March,  1864,  the  solicitors  of  the  appellants  wrote 
to  the  solicitors  of  the  trustees  of  the  trust-deed,  making  inquiries 
as  to  the  progress  of  the  realization  of  assets  under  the  deed.  The 
last-mentioned  gentlemen,  on  the  10th  of  March,  1864,  replied 
simply  that  the  trustees  had  no  assets ;  and  again,  on  the  22d  of 
March,  1864,  in  reply  to  a  further  letter  of  the  appellant's  solici- 
tors, they  wrote  as  follows :  — 

"  We  repeat  that  there  are  no  assets  at  present ;  but  we  hope 
that    on    the   estate  being  finally  wound  up   (an   event 
*  285    *  which  cannot  happen  for  a  considerable  time),  there  will 
be  a  fund  to  divide  among  the  creditors.    We  are  of  opinion 
that  the  bill  of  sale  to  which  you  allude  is  good  against  the  trus- 
tees, and  would  be  good  against  assignees  in  bankruptcy." 

The  bill  of  sale  alluded  to  in  this  letter  was  that  of  the  17th  of 
February,  1863,  above  mentioned. 

The  solicitors  of  the  appellants  were  subsequently  informed  by 
the  solicitor  of  the  trustees  of  the  deed,  that  the  only  assets  which 
could  come  to  the  estate  of  the  respondent  would  arise  in  the  fol- 
lowing manner;  viz.,  that  the  debtor  had  improperly  accepted 
bills  in  the  name  of  his  partnership  firm,  which  bills  he  for  his 
own  private  purposes  had  handed  to  persons  from  whom  it  was 
alleged  he  received  no  consideration  ;  that  the  remaining  partners 
had  been  called  upon  to  pay  these  bills,  and  that  they  had  either 
paid  or  compromised  all  of  them,  and  that  they  were  then  seeking 
to  recover  from  the  persons  who  had  received  the  bills  from  the 
respondent  the  amount  which  they  had  been  called  upon  to  pay, 
and  that  it  was  possible  on  that  amount  being  received  and  the 
accounts  taken  between  the  partners  a  small  sum  might  be  coming 
to  the  respondent. 

Under  these  circumstances,  the  appellants  made  an  application 
to  Mr.  Commissioner  Fanb  for  leave  to  issue  process  against  the 
respondent,  notwithstanding  his  execution  and  the  registration  of 
the  trust-deed,  and  from  the  refusal  of  the  learned  commissioner  to 
accede  to  the  application,  the  present  appeal  was  brought. 

Mr.  Sargood  appeared  for  the  appellants. 
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Mr.  CKffard  and  Mr.  Baglejfj  for  the  respondent. 

*  For  the  appellants,  it  was  urged  that  this  was  a  case  *  236 
of  precisely  the  nature  contemplated  by  the  legislature, 
when,  by  the  198th  section  of  the  Act,  it  reserved  to  the  Court  the 
power  to  permit  the  issue  of  process  notwithstanding  the  existence 
of  the  deed ;  that  the  deed  in  the  present  case  was  in  reality  a 
mere  sham  and  a  fraud  on  the  Act  of  Parliament,  and  that  if  such 
a  deed  executed  under  such  circumstances  were  to  be  held  valid, 
the  penalties  imposed  by  the  Bankrupt  Law  would  be  rendered 
futile. 

For  the  respondent,  it  was  contended  that  such  deeds  were  very 
common,  and  really  gave  up  to  creditors  all  the  debtors  had, 
whether  much  or  little  or  nothing ;  that  the  want  of  assets  in  a 
bankruptcy,  especially  under  the  present  state  of  the  law,  whereby 
bankruptcy  and  insolvency  had  been  fused  together,  was  no  ground 
for  refusing  to  release  or  discharge  a  debtor,  and  that  the  same 
principle  ought  equally  to  hold  good  in  the  case  of  a  deed  ;  that  in 
the  present  case  it  waa  in  evidence  that  there  might  be  some  assets, 
and  that  nothing  could  be  gained  by  the  present  proceeding,  the 
only  object  of  which  was  not  to  impeach  the  validity  of  the  deed, 
bat  to  imprison  the  debtor,  an  object  contrary  to  the  policy  of  the 
law. 

The  Lord  Chancellor.  —  This  is  a  fraudulent  attempt  to  obtain 
a  release  of  a  debtor  from  his  debts  by  an  abuse  of  the  Act  of 
Parliament. 

It  is  stated  at  the  bar  by  the  counsel  for  the  respondent  that 
many  deeds  of  this  kind  have  been  executed.  If  so,  whenever  a 
similar  fraudulent  attempt  to  abuse  the  provisions  of  the  Act  is 
brought  before  me,  I  shall  not  be  slow  in  applying  a  remedy. 

*It  is  argued  on  behalf  of  the  respondent  that  a  man  *237 
may  have  himself  made  a  bankrupt,  although  not  worth  a 
penny,  and  that  the  condition  in  which  the  law  is  allows  that  to  be 
done.  But  a  man  who  so  applies  the  provisions  of  the  Act  does  so 
openly  and  without  fraud,  that  is  to  say,  without  falsehood,  without 
an  attempt  to  pervert  a  section  of  the  Act  of  Parliament  given  for 
one  purpose  to  another  and  a  different  purpose.  That  constitutes 
fraud,  and  that  makes  the  distinction  between  the  two  cases. 

The  learned  commissioner's  order  must  be  reversed,  and  the 
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order  made  which  was  sought  from  him  in  the  first  instance.  The 
deposit  must  also  be  returned  to  the  appellants.  They  have  done 
service  to  the  trading  world  by  opposing  this  attempt  to  abuse  the 
proyisions  of  the  Act,  and  I  am  sorry  that  I  cannot  make  an  order 
to  give  them  immunity  from  the  expenses  which  they  have  in- 
curred. 


'     *  238  •  In  the  Matter  of  SKINNER. 

1864.    November  16.    Before  the  Lord  Chancellor  Lord  Westbury. 

The  194th  Kection  of  the  Bankruptcy  Act,  1861,  gives  no  jarisdiction  to  the 
Court  of  Bankruptcy  to  dispense  with  the  fourth  condition  of  the  192d  section, 
requiring  registration  of  a  deed  intended  to  bind  a  non-assenting  minority  of 
creditors  within  twenty-eight  days  from  its  execution  by  the  debtor,  or  to 
extend  the  time  therein  mentioned. 

This  was  an  appeal  on  the  part  of  a  debtor,  who  had  executed  a 
trust-deed  for  the  benefit  of  his  creditors,  and  the  trustee  of  the 
deed,  from  the  refusal  of  the  commissioner  to  allow  the  deed  to  be 
registered  under  the  Bankruptcy  Act,  1861,  §  192,  nunc  pro  tuncy 
the  twenty-eight  days  from  the  day  of  the  execution  of  the  deed 
by  the  debtor,  limited  by  the  4th  condition  of  that  section,  having 
expired. 

The  deed  had  been  presented  in  due  time  for  registration  under 
the  192d  section,  but  had  been  refused  by  the  oflScer  whose  duty  it 
was  to  attend  to  the  registration  of  deeds,  on  the  ground  that  in 
the  account  of  debts  required  by  the  General  Order  in  Bankruptcy 
of  22d  May,  1862,  to  accompany  the  deed  when  left  for  registra- 
tion, and  which  in  this  particular  case  was  comprised  in  more  than 
a  single  sheet,  only  the  first  sheet  had  been  marked  as  an  exhibit 
to  the  affidavit  of  verification  required  by  the  same  General  Order 
to  accompany  the  account. 

The  affidavit  was  resworn,  and  each  sheet  of  the  account  prop- 
erly marked  as  an  exhibit  to  it ;  but  in  the  mean  time  the  twenty- 
eight  days  in  question  had  elapsed,  and  registration  of  the  deed 
nunc  pro  tunc  was  subsequently  refused  by  the  Court  below  as 
above  mentioned. 

From  this  refusal  the  present  appeal  was  brought. 
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•  Mr,  Charles  Russell^  for  the  appellants,  contended  that  *  239 
the  194th  section  of  the  Act  gave  power  to  the  Court  to 
extend  the  time  for  the  registration  of  deeds  within,  not  merely 
the  194th  section,  but  also  the  192d  section,  and  that  the  present 
case  was  on  its  merits  one  for  an  order  for  extension  of  the  time 
for  registration,  or  an  order  for  registration  nunc  pro  tunc. 

He  cited  Re  a  TrtLst-deed^  (a)  Wishart  v.  Fowler y  (6)  Re  Simp- 
ton,  (c) 

The  Lord  Chancellor  said  he  was  clearly  of  opinion  that  the 
194th  section  of  the  Act  gave  no  jurisdiction  to  the  Court  to  dis- 
pense with  the  4th  condition  of  the  192d  section,  and  his  Lordship 
refused  the  application,  but  allowed  the  appellants  to  take  back  the 
deposit,  and  to  have  an  order  for  registration  of  the  deed  under 
the  194th  section  of  the  Act. 


*  Ex  parte  THOMAS  BAYLEY  POTTER  and  FRANCIS    ^240 

TAYLOR. 

In  the  Matter  of  EDWARD  GEORGE  BARRON  the  Younger,  a 

Bankrupt. 

1864.    November  23.    December  7.    Before  the  Lord  Chancellor  Lord  West- 

BUKY. 

An  instrament  purporting  to  be  a  deed  of  assignment  of  all  a  debtor^s  estate  and 
effects  for  the  benefit  of  his  creditors,  and  signed  by  the  debtor,  is  inadmissi- 
ble as  evidence  of  an  act  of  bankruptcy  on  his  part,  if  unstamped.  Ex  parte 
Wensley  (1  De  G.,  J.  &  S.  273),  doubted. 

Bemarks  as  to  the  nature  of  the  case  which  should  be  n^iade  by  a  creditor  of  a 
bankrupt  who  seeks  (by  petition),  without  the  consent  of  any  party  interested, 
to  annul  an  adjudication  made  on  the  bankrupt's  petition,  and  to  obtain  an 
adjudication  of  his  own  reUting  to  an  act  of  bankruptcy  earlier  than  the 
debtor's  petition. 

This  was  an  appeal  on  the  part  of  Messrs.  Thomas  Baylej 
Potter  and  Francis  Taylor,  who  carried  on  business  together  in 

(a)  10  L.  T.  (N.  S.)  246.  (c)  12  W.  R.  351. 

(&)  4  B.  &  S.  674. 
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copartnership,  and  as  sach  copartners  were  creditors  of  the  re- 
spondent, the  bankrupt,  from  an  order  of  Mr.  Commissioner  Oouir 
BURN  dismissing  a  petition  presented  by  them  for  the  annulment  of 
the  existing  adjudication  of  bankruptcy,  and  the  dismissal  of  the 
petition  on  which  it  was  founded  (such  petition  being  the  bank- 
rupt's own),  the  appellants  undertaking  immediately  upon  such 
dismissal  to  present  a  petition  by  themselves  and  apply  for  an 
adjudication  of  bankruptcy  against  the  bankrupt. 

The  petition  on  which  the  order  under  appeal  was  made,  and 
which  was  verified  by  the  affidavit  of  Mr.  Taylor,  alleged  in  effect 
the  indebtedness  of  the  bankrupt  to  the  appellants ;  that  by  an 
indenture  dated  the  13th  of  June,  1864,  the  bankrupt  assigned 
and  transferred  to  Cornelius  Turner,  Wilson  Woodhead,  and 
George  Whitehouse,  all  his  estate  and  effects  in  trust  for  the 
creditors  of  the  bankrupt ;  that  the  appellants,  although  the  largest 
creditors  of  the  bankrupt,  had  not  been  consulted  in  the  matter  of 
this  assignment,  or  had  had  its  existence  notified  to  them  ;  that  on 

the  17th  of  June,  1864,  the  bankrupt  was  so  adjudicated  on 
*  241    his  own  *  petition  that  day  filed  ;  that  the  appellants  had 

been  informed,  and  verily  believed  it  to  be  true,  that  shortly 
before  his  bankruptcy,  the  bankrupt  transferred  to  a  person  named 
Taylor  a  quantity  of  goods  by  way  of  preference,  and  that  they 
were  advised  and  believed  that  various  questions  might  arise  as  to 
this  preference  and  the  deed  of  assignment  and  its  validity  as 
against  the  assignees  of  the  estate  and  effects  of  the  bankrupt 
thereunder,  which  could  not  properly  be  brought  before  the  Court 
under  the  petition  filed  by  the  bankrupt,  and  that  the  appellants 
were  anxious  that  an  investigation  should  be  made  with  reference 
to  the  bankrupt's  dealings  and  transactions,  and  that  for  this  pur« 
pose  it  would  be  desirable,  with  a  view  to  invalidate  such  assign- 
ment and  to  recover  the  goods  so  transferred  by  way  of  preference, 
and  to  make  such  investigations  as  aforesaid,  that  an  adjudication 
of  bankruptcy  should  be  obtained  against  the  bankrupt  under  a 
petition  to  be  presented  by  a  creditor  or  creditors  of  the  bankrupt, 
and  which  investigation  the  appellants  were  advised  and  believed 
could  be  more  readily  made  under  an  adjudication  to  be  obtained 
as  last  aforesaid,  and  that  the  appellants  were  prepared  to  file 
such  petition  on  their  own  behalf  and  to  proceed  to  adjudication 
thereon. 
The  prayer  of  the  petition  was  to  the  effect  already  stated. 
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Mr.  LittUj  for  the  appellants. 

[The  Lord  Chancellor  asked  whether  the  Court  could  annul  the 
existing  adjudication  of  bankruptcy  against  the  bankrupt  on  a 
mere  undertaking  to  file  a  petition  for  a  new  adjudication  without 
being  satisfied  that  a  new  adjudication  would  be  obtained.] 

He  referred  to  Ux  parte  Taylor,  (a) 

*  [The  Lord  Chancellor  adverted  to  the  want  of  precision  *  242 
in  the  allegations  of  the  petition  as  to  the  specific  act  of 
bankruptcy  relied  upon  by  the  appellants,  and  said  that  it  should 
have  been  shown,  or  at  any  rate  suggested,  with  greater  clearness 
by  the  petition  than  had  been  done,  that  in  the  interval  between 
the  date  of  the  act  of  bankruptcy  relied  on  and  the  date  to  which 
the  adjudication  already  here  existing  related ;  viz.,  the  17th  of 
June,  1864,  the  bankrupt  had  parted  with  property  which  could 
not  be  reached  by  the  assignees  under  the  present  adjudication. 
His  Lordship  said  that  he  could  not  accept  a  bare  possibility  of 
there  being  a  prior  act  of  bankruptcy  to  which  a  new  petition 
might  relate  back ;  and  that  so  far  as  at  present  appeared,  no 
greater  benefit  seemed  likely  to  result  to  the  creditors  from  an 
adjudication  to  be  made  as  proposed  by  the  appellants  than  could 
be  obtained  under  the  existing  adjudication.] 

. 

Mr.  Little.  —  The  assignment  of  the  13th  of  June,  1864,  is 
alleged  in  the  petition,  and  that  with  sufficient  precision  to  show 
tliat  its  execution  by  the  bankrupt  was  an  act  of  bankruptcy  on  his 
pait  which  would  go  further  back  in  point  of  time  than  the  pres- 
ent adjudication.     Tapperiden  v.  Burgess.  (() 

IMr.  Sargood,  for  the  bankrupt,  pointed  out  that  the  assignment 
in  question,  although  executed  by  the  bankrupt,  had  never  been 
either  stamped  as  an  ordinary  deed  or  registered  under  the  Bank- 
mptcy  Act,  1861,  and  being  produced  in  Court  and  examined,  it 
bore  out  that  statement.  Its  frame  was  that  given  in  schedule  (D) 
to  the  Bankruptcy  Act,  1861.] 

(a)  6  De  6.,  U.&G.  737.  (6)  4  East,  230. 
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[Upon  these  facts  appearing,  Mr,  Little^  after  referring 

*  243    ^io  Be  Mew  and  Thome  ^  (a)  with  reference  to  the  objec- 

tions to  which  the  assignment  was  exposed,  if  sought  to  be 
used  as  an  actual  assignment  and  an  act  of  bankruptcy  on  the  part 
of  the  assignor  by  reason  of  its  not  being  stamped,  asked  for  time 
to  search  for  further  authorities  on  the  point.] 

The  case  accordingly  stood  over  for  that  purpose,  the  Lord  Chan- 
cellor saying  that  he  should  not  be  disposed  (subject  to  what  the 
respondents  might  have  to  say  on  the  subject)  to  dismiss  the  peti- 
tion on  merely  technical  or  formal  grounds.  The  appellants  would 
have  to  show  that  the  execution  by  the  bankrupt  of  the  so-called 
deed  of  assignment  in  its  actual  condition  was,  as  opposed  to  what 
it  might  be  made  by  subsequent  stamping,  an  act  of  bankruptcy 
on  his  part,  or  they  must  (and  they  migl\t  take  leave  so  to  do  by 
aflSdavit),  show  some  other  sufficient  act  of  bankruptcy  relating 
further  back  in  point  of  time  than  did  the  existing  adjudication, 
under  which  assets  might  be  reached  which  could  not  be  reached 
under  the  existing  adjudication. 

December  7. 

The  argument  was  resumed  on  this  day  as  to  the  validity  of  the 
assignment  as  an  act  of  bankruptcy.  No  further  evidence  had  been 
adduced  as  to  the  existence  of  any  prior  act  of  bankruptcy. 

Mr.  lAttle  again  referred  in  support  of  his  argument  to  the  case 

of  Tappenden  v.  Burgess  as  to  the  execution  of  the  assignment 

being  an  act  of  bankruptcy,  and  to  the  case  of  Be  Mew  and 

Thome  (a)  as  to  the  deed  being  received  in  evidence  as  an  act 

of  bankiniptcy,  in  addition  to  which  he  referred  to  Ex  parte 

*  244    Wensley  (6)  (which  *  ho  inadvertently  cited  as  a  decision 

of  Lord  Campbell),  and  he  contended  that  these  cases  showed 
that  for  the  purpose  in  question  a  deed  might  be  received  in  evi- 
dence though  not  registered  as  required  by  the  Bankruptcy  Act, 
1861,  and  that  d  fortiori  it  should  be  received  where  the  only  ob- 
jection to  it  was  the  want  of  a  stamp,  since  that  objection  could 
(such  was  the  advance  in  the  leniency  of  the  law  in  its  treatment 
of  unstamped  deeds,  which  was  traceable  through  the  various  stat- 

(a)  6  L.  T.  (N.  S.)  436.  (6)  1  De  G.,  J.  &  S.  273. 
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ntes  5  W.  &  M.  c.  21,  §  11 ;  13  &  14  Vict.  c.  97,  §  12;  17  &  18 
Vict.  c.  125,  §§  28,  29)  be  removed  or  obviated  by  a  subsequent 
stamping  accompanied  by  the  payment  of  a  penalty.  He  contended 
that  as  the  bankrupt  had  in  this  case  parted  with  all  his  estate  by 
a  deed  effectual  at  common  law,  he  had  thereby  committed  an  act 
of  bankruptcy. 

Mr.  Sargood^  for  the  bankrupt,  and  Mr.  W,  F»  Robinson,  for 
Messrs.  Cornelius  Turner  and  George  Whitehouse  (who  were  co- 
assignees  with  the  appellant  Mr.  Francis  Taylor,  but  dissented  from 
the  present  proceedings),  were  not  called  on. 

The  Lord  Chancellor.  —  The  act  of  bankruptcy  alleged  as  the 
foundation  for  this  petition  is  an  assignment  by  the  debtor  of  all 
his  property  for  the  benefit  of  his  creditors.  That  assignment,  it 
is  said,  had  been  intended  to  have  the  character  of  a  trust-deed,  and 
to  be  registered  under  the  provisions  of  the  Bankruptcy  Act,  1861. 
It  has  not,  however,  been  proceeded  with,  inasmuch  as  the  requisite 
assents  of  creditors  were  not  obtained,  and  the  deed  has  never 
been  stamped.  It  must  be  treated,  therefore,  as  a  blank  sheet  of 
paper  signed  by  the  debtor. 

*  The  proposition  undertaken  to  be  maintained  by  the  *  246 
counsel  for  the  appellants  before  me,  and  urged  before  the 
learned  commissioner,  was,  that  an  instrument  in  this  condition 
operated  as  a  conveyance,  and  that  this  deed  in  its  blank  state  was 
a  complete  assignment  of  the  bankrupt's  property  anterior  in  point 
of  date  to  the  existing  adjudication. 

The  law  on  the  subject  is  clear.  The  law,  it  is  true,  allows  an 
unstamped  deed  to  be  admitted  in  evidence  upon  certain  things 
being  done.  But  the  question  here  is,  whether  this  was  a  valid 
deed  prior  to  the  adjudication  of  bankruptcy. 

The  statute  of  William  &  Mary  (a)  enacts,  and  the  provision  is 
repeated  by  the  subsequent  statutes,  that  no  unstamped  deed  shall 
be  pleaded  or  given  in  evidence  in  any  Court,  or  admitted  in  any 
Court  to  be  good,  useful,  or  available  in  law  or  equity,  until  as  well 
the  duty  imposed  by  the  statute  as  the  sum  of  5/.  shall  be  first  paid, 
and  until  the  stamp  be  affixed.  The  statute  of  George  1st  (i)  is 
in  similar  terms.    The  subsequent  statute  of  the  Queen  (c)  enacts, 

(a)  6  W.  &  M.  c.  21.  §  11.  (c)  13  &  U  Vict,  c.  97,  §  12. 

(6)  12  Geo.  1,  c.  8S,  §  8. 
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that  no  deed  or  instrument  requiring  a  stamp,  but  actually  un« 
stamped,  shall  be  pleaded  or  given  in  evidence,  or  admitted  to  be 
good,  useful,  or  available  in  law  or  equity  until  the  same  shall  be 
duly  stamped  as  required  by  the  Act. 

Whether  the  parties  in  the  present  case  might  have  gone  with 
this  instrument  and  got  it  stamped,  and  brought  it  back  to  the  com* 
missioner,  and  if  they  had  done  so  what  the  commissioner  would 
then  have  done,  are  questions  which  I  need  not  consider. 
*  246  For  what  was  *  actually  done  was  this,  —  the  instrument 
was  produced  to  the  commissioner  as  having  been  an  effect- 
ual conveyance  of  the  debtor's  property,  and  consequently  as  proof 
of  an  act  of  bankruptcy  committed  by  him  anterior  to  the  adjudi- 
cation which  the  commissioner  had  made. 

But  under  those  circumstances,  and  by  virtue  of  the  statutes  to 
which  I  have  referred,  the  absence  of  the  stamp  deprived  the  com- 
missioner of  the  power  of  looking  at  the  instrument;  and  upon 
the  proposition  submitted  to  him,  I  think  he  was  right  in  refusing 
to  recognize  any  such  conveyance,  or  any  such  effect  or  operation, 
and  in  ignoring  the  instrument. 

The  appellants  consequently  failed  in  limine  in  proving  any  act 
of  bankruptcy.  And  it  is,  therefore,  unnecessary  for  me  to  refer 
to  the  language  of  the  Bankruptcy  Act,  1861,  §§  192, 194,  in  con- 
nection with  this  subject.  I  am  not,  however,  satisfied  as  to  the 
correctness  of  the  decision  in  Hx  parte  Wendey  which  has  been 
cited.  I  think  that  I  should  require  considerable  argument  before 
I  should  be  prepared  to  support  it.  (a) 

The  present  appeal  must  be  dismissed  with  costs. 

(a)  See»  however,  Ponsford  o.  Walton,  L.  R.  3  C.  P.  167,  where  Ex  parte 
Wensley  was  followed,  although  Ex  parte  Potter,  above  reported,  was  referred 
ta    See  also  Hobson  v,  Thelluson,  L.  B.  2  Q.  B.  642. 
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•  Ex  parte  KING.  «  247 

In  the  Matter  of  KING'S  Trust-deed. 

1864.    December  17.    Before  the  Lord  Chancellor  Lord  Wbstburt. 

The  Court  of  Bankruptcy  has  no  power  to  dispense  with  the  execution  of  a  deed 
intended  for  registration  under  the  Bankruptcy  Act,  1861,  §  192,  by  one  out 
of  seyeral  trustees  appointed  by  the  deed.  A  deed  imperfect  in  that  respect 
does  not  fulfil  the  statutory  requirements  of  the  section,  and  cannot  be  regit- 
tered  thereunder. 

This  was  an  appeal  from  the  refusal  of  Mr.  Registrar  Winslow, 
acting  as  commissioner,  to  direct  the  registration  of  a  trust-deed 
for  the  benefit  of  creditors  under  the  Bankruptcy  Act,  1861,  §  192, 
although  only  executed  by  two  of  the  three  trustees  appointed  by 
the  deed. 

The  deed  had  been  executed  by  debtors  in  pursuance  of  the  reso- 
lution of  a  meeting  of  their  creditors,  and  the  name  of  a  Mr.  Booth 
had  been  inserted  in  the  deed  as  that  of  one  of  the  trustees,  in  con- 
sequence of  a  suggestion  to  that  effect  made  by  his  solicitor  in  his 
absence  at  and  adopted  by  the  meeting. 

Mr.  Booth,  however,  had  not  given  his  solicitor  any  authority  to 
make  the  suggestion  in  consequence  of  which  his  name  was  so 
inserted  in  the  deed  as  that  of  a  trustee,  and  he  refused  to  execute 
the  deed  when  presented  to  him  for  the  purpose. 

Two  other  gentlemen  whose  names  had  been  associated  .with  that 
of  Mr.  Booth  in  the  deed  as  those  of  trustees  haid  both  executed  the 
deed. 

In  that  condition,  so  far  as  regarded  the  persons  appointed  by  it 
trustees,  the  deed  was  presented  for  registration  under  the  192d 
section  of  the  Act.  The  officer,  however,  whose  duty  it  was  to  re- 
ceive it,  conceiving  that  the  2d  condition  of  tlie  192d  section 
•  had  not  been  complied  with,  declined  to  receive  it ;  and  *  248 
the  deputy  commissioner,  on  application  made  to  him  to  dis- 
pense with  Mr.  Booth's  execution  of  the  deed,  took  the  same  view 
of  the  matter,  and  refused  to  accede  to  the  application. 

From  this  refusal  the  present  appeal  was  presented. 

Mr.  Meed  appeared  in  it  on  behalf  of  the  debtors,  the  two  trustees 
who  had  executed  the  deed,  and  certain  ereditors. 
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The  Lord  Chancellor.  —  I  cannot  do  any  thing  in  this  matter. 
It  is  unfortunate  that  the  creditors  entertained  the  suggestion  made 
to  them  at  the  meeting  by  Mr.  Booth's  solicitor,  without  first  ascer- 
taining whether  that  gentleman  had  given  his  assent.  As  it  is,  they 
merely  assumed  that  something  would  be  done  which  has  not  been 
in  fact  done. 

The  provisions  of  the  Act  of  Parliament  must  be  followed  ex- 
pressly, and  were  I  to  accede  to  this  application  I  should  be  simply 
repealing  one  of  those  provisions.  Under  them,  until  a  trustee  or 
trustees  appointed  by  a  deed  intended  for  registration  under  the 
192d  section  has  or  have  executed  the  same,  it  does  not  fulfil  the 
requisites  imposed  by  the  legislature.  The  deed,  therefore,  in  the 
present  case  is  not  such  a  deed  as  the  legislature  contemplated ; 
it  has  not  been  registered,  and  its  registration  would  have  been 
improper. 

I  must  refuse  this  application,  but  the  deposit  will  be  returned. 


*  249  *  Ex  parte  GROOME. 

In  the  Matter  of  GROOME'S  Trust-deed. 

1864.    December  17.    Before  the  Lord  Chancellor  Lord  Westbuky. 

The  affidavit  required  by  the  Bankruptcy  Act,  1861,  §  200,  should  state  with 

particularity  the  matters  to  which  it  is  directed. 

This  was  an  appeal  from  the  decision  of  the  commissioner  refus- 
ing to  allow  as  sufficient  an  affidavit  stating  the  circumstances  relied 
upon  as  grounds  for  dispensing  with  the  assent  of  the  whole  stat- 
utory three-fourths  of  the  creditors  to  a  trust-deed  for  the  benefit 
of  creditors  executed  by  a  debtor  in  the  form  given  in  schedule  (D) 
to  the  Bankruptcy  Act,  1861.  The  affidavit  is  required  by  the  200th 
section  of  that  Act  to  state  the  circumstances  of  the  case  whereby 
the  debtor  cannot  obtain  the  assent  to  the  deed  of  the  statutory 
majority  of  creditors  prescribed  by  the  192d  section.  The  affidavit 
in  the  present  case  stated  that  the  debtor  was  unable  to  obtain  that 
majority  by  reason  of  his  being  unable  to  ascertain  by  whom  bills 
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of  exchange  accepted  by  him  were  holden,  but  did  not  give  the 
particulars  of  the  bills. 

Mr,  Bacon,  on  behalf  of  the  debtor. 

The  Lord  Chancellor  held  that  the  affidavit  was  insufficient, 
and  dismissed  the  appeal,  (a) 


*  Hz  parte  PHINEAS  ALEXANDER  RYRIE  OLDFIELD,    •  250 
HAROLD  LITTLEDALE,  and  EDWARD  GREY. 

In  the  Matter  of  PHINEAS  ALEXANDER  RYRIE  OLDFIELD, 

a  Bankrupt. 

1865.    January  19.    Before  the  Lord  Chancellor  Lord  Wbstburt. 

A  trust-deed  for  the  benefit  of  creditors  intended  to  be  executed  by  debtors  in 
business  together  as  copartners,  and  to  be  brought  within  the  provisions  of 
the  Bankruptcy  Act,  1861,  §  192,  is  properly  framed  when  its  terms  embrace 
all  possible  estate  and  property  which  not  only  does  but  also  may  or  might 
belong  to  the  partners  jointly  or  to  either  of  them  separately. 

The  non-existence  in  point  of  fact  of  any  separate  estate  of  either  debtor  is  no 
objection  to  the  validity  under  the  Bankruptcy  Act,  1861,  §  192,  of  a  trust- 
deed  so  framed,  even  as  against  a  non-assentient  separate  creditor. 

Semhle,  that  in  computing  the  statutory  majority  of  assenting  creditors  to  a  deed 
under  the  Bankruptcy  Act,  1861,  §  192,  executed  by  debtors  in  trade  in 
copartnership,  the  separate  creditors  are  not  to  be  consulted  separately  in 
respect  of  the  separate  estate,  but  that  the  whole  body  of  the  creditors  is  to 
deliberate  and  decide  together,  and  that  separate  creditors  might  constitute 
a  majority  even  if  there  were  no  separate  estate. 

This  was  an  appeal  on  the  part  of  the  bankrupt  and  Messrs.  Lit- 
tledale  and  Grey,  who  were  the  trustees  of  a  trust-deed  which  had 
been  executed  by  him  and  his  pai'tner  William  Thomson,  from  the 
refusal  of  Mr.  Commissioner  Perry  to  stay  all  proceedings  under 
the  petition  for  adjudication,  and  to  dismiss  the  petition. 

On  the  5th  of  November,  1864,  William  Thomson  and  the  bank- 
rupt as  partners  executed  a  deed  of  that  date,  which  was  expressed 

(a)  See  Ex  parte  Dobson,  supra,  p.  229. 
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to  be  made  between  them  of  the  first  part,  the  appellants  Littledale 
and  Grey  of  the  second  part,  and  the  several  other  persons,  firms, 
and  companies  whose  names  were  thereunto  subscribed,  and  all 
other  persons,  firms,  and  companies  being  at  the  date  of  the  deed 
creditora  jointly  or  severally  of  William  Thomson  and  the  bank- 
rupt, and  who  would  be  entitled  to  prove  under  an  adjudication  of 
bankruptcy  against  them  or  either  of  them  founded  on  a  petition 

filed  on  the  day  of  the  date  thereof,  of  the  third  part. 
•  251       It  contained  no  recitals,  and  by  its  terms  the  debtors  *  and 

each  of  them  conveyed  and  assigned  all  their  and  each  of 
their  estate  and  effects  to  the  appellants  Littledale  and  Grey  abso- 
lutely, to  be  applied  and  administered  for  the  benefit  of  the  joint 
and  separate  creditors  of  William  Thomson  and  the  bankrupt  in 
like  manner  as  if  they  had  been  at  the  date  thereof  duly  adjudged 
bankrupt ;  and  this  operative  part  was  followed  in  the  deed  by  a 
release  of  the  debtors,  with  a  reservation  of  the  rights  of  creditors 
as  regarded  securities. 

On  the  18th  of  November,  1864,  the  bankrupt  signed  an  admis- 
sion of  a  debt  in  respect  of  which  one  Kenneth  Powles,  one  of  his 
separate  creditors,  had  obtained  a  trader-debtor  summons  against 
him.  The  bankrupt  did  not  within  seven  days  after  such  admis- 
sion discharge  or  secure  the  debt,  and  was  consequently  upon  the 
petition  of  Mr.  Powles,  founded  on  such  default  as  an  act  of  bank- 
ruptcy, adjudicated  bankrupt  by  the  Court  of  Bankruptcy  for  the 
Liverpool  district  on  the  28th  of  November,  1864. 

In  the  mean  time,  however,  and  on  the  24th  of  November,  1864, 
and  before  the  presentation  of  tlie  petition  for  adjudication,  the 
trust-deed  of  the  6th  of  November,  1864,  was  registered  under 
the  Bankruptcy  Act,  1861,  §  192. 

From  the  accounts  and  affidavits  and  declarations  filed  with  the 
deed  in  pursuance  of  the  General  Order  in  Bankruptcy  of  May  22, 
1862,  it  appeared  that  there  was  a  statutory  majority  of  assenting 
creditors  to  the  deed  of  each  description,  viz.,  of  the  joint  creditors 
of  William  Thomson  and  the  Imnkrupt,  and  of  the  separate 
creditors  of  each  of  them.  Mr.  Powles,  the  petitioning  creditor, 
was  the  only  one  out  of  six  separate  creditors  of  the  bankrupt 

who  did  not  assent  to  the  deed. 
*252       *It  further  appeared  from  the   same  documents  that 

neither  of  the  debtors  had  any  separate  estate  or  property 
whatever. 
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Under  these  circumstances,  and  on  the  ground  of  the  execntion 
by  the  bankrupt  of  the  trust-deed  and  its  registration  in  manner 
aforesaid  prior  to  the  presentation  of  the  petition  for  adjudication, 
the  application,  of  which  the  purport  is  stated  abore,  was,  on  the 
13th  of  December,  1864,  made  to  the  learned  commissioner  and 
refused ;  the  reason  for  such  refusal  stated  in  his  Honor's  order  as 
drawn  up  being  that  the  trust-deed  was  invalid  as  against  the 
petitioning  creditor,  on  the  ground  that  by  the  terms  of  it  the 
separate  property  of  the  bankrupt  was  assigned  and  directed  to  be 
administered  for  the  benefit  of  the  separate  creditors  in  like 
manner  as  if  the  bankrupt  had  been  at  the  date  of  the  deed 
adjudged  bankrupt,  when  in  point  of  fact  there  was  no  separate 
property  to  be  assigned  or  administered. 

Tlie  bankrupt  was  examined  before  the  commissioner  on  behalf 
of  Mr.  Powles,  and  admitted  that  he  knew  that  he  had  no  separate 
property  at  the  time  when  he  made  the  assignment. 

ilfr.  Bardwodl  (with  him  Mr.  Bacon)  ^  in  support  of  the  appeal, 
was  stopped  in  his  argument. 

Mr.  Norths  for  the  respondent  Mr.  Powles,  supported  the  view 
of  the  learned  commissioner,  arguing  that  there  having  been  no 
separate  property  of  the  bankrupt  to  his  knowledge  at  the  date  of 
his  executing  tlie  trust-deed,  the  assignment  of  his  separate  prop- 
erty purported  to  be  made  by  such  deed  was  a  mere  pretence,  and 
the  deed  consequently  a  mere  vehicle  for  a  false  representa- 
tion, *  and  within  the  principle  of  the  decision  in  Ex  parte  *  258 
Morrison^  (a)  and  invalid  against  the  petitioning  creditor 
as  a  non-assentient  separate  creditor.  It  was  further  contended 
that  the  absence  of  separate  estate  deprived  the  separate  creditors 
of  any  substantial  stake  in  the  matter,  in  respect  of  which  stake 
their  assents  as  those  of  separate  creditors  and  in  respect  of  the 
separate  estate  could  be  reckoned  with  a  view  to  the  constitution 
of  the  requisite  statutory  majority. 

A  reply  was  not  heard. 

The  Lord  Chancellor.  —  I  am  at  a  loss  to  understand  the 
grounds  of  the  learned  commissioner's  decision. 
An  objection  has  been  urged  with  much  ingenuity  at  the  bar, 

(a)  Supra,  p.  282. 
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turning  upon  the  frame  of  the  deed.  It  is  said  that  tliere  is  a 
statement  in  the  deed  of  the  existence  of  a  separate  estate  belong- 
ing to  the  partner  who  has  been  adjudged  a  bankrupt,  whereas  in 
reality  there  is  no  such  separate  estate,  and  that  consequently  the 
deed  contains  a  false  representation. 

The  deed,  however,  contains  no  allegation  as  to  the  existence  of 
separate  estate,  and  I  think  that  its  frame  in  this  respect  is 
correct.  Its  terms  are  framed  so  as  to  embrace  all  possible  estate 
and  property  which  might  belong  to  the  partners  jointly  or  to 
either  of  them  separately.  It  may  be  that  either  partner  is  pos* 
sessed  in  some  manner,  possibly  unknown  to  himself,  of  separate 
estate,  and  it  would  be  wrong  to  adopt  any  form  of  words 
*  254  •  which  would  not  embrace  that  existing,  or  possibly  exist- 
ing, present  or  future  interest. 

Another  objection  to  the  validity  of  this  deed,  grounded  also 
upon  the  absence  of  separate  estate  in  the  present  case,  is,  that 
the  separate  creditors  could  not  in  such  circumstances  have  exer- 
cised any  deliberation  which  could  tend  to  bind  a  minority. 

But  the  Act  of  Parliament  does  not  in  a  matter  of  this  kind 
contemplate  separate  creditors  being  consulted  separately  in 
respect  of  the  separate  estate.  By  the  provisions  of  the  statute 
the  whole  body  of  the  creditors  is  to  deliberate  and  decide  together ; 
nor  is  there  any  thing  to  warrant  the  conclusion  that  separate 
creditors  might  not  constitute  a  majority,  even  if  there  were  no 
separate  estate. 

The  learned  commissioner's  decision  appears  to  me  to  be  unsus- 
tainable, and  I  must  reverse  his  order,  and  grant  tlie  relief  which 
was  sought  at  his  hands. 

By  his  Lordship's  order  as  drawn  up  the  learned  commissioner's 
order  was  discharged ;  and  the  respondent  by  his  counsel  not  object- 
ing, the  adjudication  against  the  bankrupt  was  annulled,  and  the 
deposit  ordered  to  be  returned. 
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*Ex  parte  JAMES  ELLERTON.  *255 

In  the  Matter  of  JOHN  ANGELL  LEECH,  a  Bankrupt. 

1864.    April  30.    Before  the  Lord  Chancellor  Lord  Wkstbury. 

The  power  given  to  the  Court  of  Bankruptcy  by  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  §  194,  of  making  an  allowance  to  a  bankrupt  out  of  his  estate 
for  the  support  of  himself  and  his  family  prior  to  his  passing  his  last  examina- 
tion, still  exists,  subject  only  to  be  displaced  by  the  exercise  by  a  majority 
of  creditors  present  at  the  first  meeting  after  adjudication  of  the  controlling 
power  given  by  the  Bankruptcy  Act,  1861,  §  109. 

This  was  an  appeal  on  the  part  of  the  creditors'  assignee  from 
an  order  of  Mr.  Commissioner  Fane,  under  the  Bankrupt  Law 
Consolidation  Act,  1849,  §  194,  for  an  allowance  to  the  bankrupt 
out  of  his  estate  for  the  support  of  himself  and  his  family  prior  to 
his  passing  his  last  examination. 

The  first  meeting  of  creditors  had  been  held,  but  the  powet 
given  by  the  Bankruptcy  Act,  1861,  §  109,  to  a  majority  in  value 
of  the  creditors  present  thereat  to  determine  whether  any  or  what 
allowance  should  be  made  to  the  bankrupt  up  to  the  time  of  pass- 
ing his  last  examination  had  not  been  exercised. 

Under  these  circumstances  the  learned  commissioner  made  the 
order  under  appeal. 

Mr,  De  Gexy  for  the  appellant.  —  The  objects  of  the  legislature 
in  passing  the  enactment  contained  in  the  concluding  words  of  the 
109th  section  of  the  Bankruptcy  Act,  1861,  sufficiently  appear 
from  one  of  the  notes  to  Hazlitt  and  Roche's  Bankruptcy  Act, 
1861.  (a)  One  of  the  learned  commissioners  in  banki-uptcy  has 
indeed  held  that  the  Court  still  has  the  power  of  making  an 
allowance  to  the  bankrupt  out  of  *  his  estate  previously  to  *  256 
his  passing  his  last  examination.  Me  Smith,  (()  And  it  is 
true  that  the  194th  section  of  the  Bankrupt  Law  Consolidation 
Act  is  not  expressly  repealed  by  the  Act  of  1861.  But  the  infer- 
ence therefrom  is  not  that  the  Court  is  to  retain  for  an  indefinite 
time  concurrent  authority  with  the  creditors  in  these  matters,  but 

(a)  Page  108,  note.  (b)  7  L.  T.  (N.  S.)  225. 
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that  the  object  of  the  legislature  was  to  allow  things  to  remain  on 
their  former  footing  until  the  first  meeting  of  creditors  had  been 
held,  and  that  after  that  time  the  new  state  of  things  was  to  come 
into  operation. 

Mr,  Horseyj  for  the  respondent,  the  bankrupt,  was  not  called 
upon. 

The  Lord  Chancellor.  —  The  194th  section  of  the  Act  of 
1849  not  being  included  in  the  schedule  to  the  Act  of  1861  as 
repealed,  but  left  still  operative,  it  was  plainly  the  intention  of  the 
legislature  that  that  section  should  be  acted  upon  in  some  cases. 
The  reasonable  interpretation  of  the  two  enactments  when  taken 
together  is,  that  the  power  given  to  the  commissioner  by  the  194th 
section  of  the  Act  of  1849  is  subjected  to  the  controlling  power 
given  to  a  majority  of  creditors  present  at  a  meeting  directed  to  be 
held  by  the  109th  section  of  the  Act  of  1861 ;  so  that  if  those 
creditors  come  to  any  determination  on  the  subject,  tlieir  determi- 
nation supersedes  the  authority  of  the  commissioner.  The  matter, 
in  fact,  then  becomes  res  judicata^  and  there  is  no  longer  any  room 

for  the  exercise  of  tlve  commissioner's  judicial  authority. 
*  257  But  I  cannot  accept  the  fact  of  the  creditors  having  *  given 
no  opinion  as  equivalent  to  their  having  come  to  a  determi- 
nation in  the  negative.  If  they  had  expressly  resolved  to  make  no 
allowance  or  an  allowance  of  any  specified  amount,  the  case  would 
no  longer  have  fallen  within  the  scope  of  the  194th  section  of  the 
Act  of  1849.  But  as  they  have  been  silent  on  the  matter,  as  they 
have  not  exercised  the  power  of  control  given  to  them  by  the  109th 
section  of  the  Act  of  1861,  the  case  is  left  to  be  dealt  with,  in 
accordance  with  what  I  must  take  to  have  been  the  intention  of 
these  creditors,  by  the  law  which  still  remains  unrepealed,  and, 
therefore,  in  full  operation.  It  was  not  thought  desirable  to  take 
away  altogether  the  power  given  to  the  commissioner  by  the  194th 
section  of  the  Act  of  1 849.  But  it  was  thought  desirable  to  sub- 
ordinate its  exercise  to  the  judgment  of  the  creditors,  which  in  the 
present  instance  has  not  been  exercised. 

That  being  so,  I  think  that  the  learned  commissioner  had  the 
power  to  make  the  order  under  appeal,  and  that  having  the  power, 
he  has  exercised  it  in  a  moderate  way.     I  think,  therefore,  his 
order  should  not  be  disturbed. 
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It  was  right,  however,  to  bring  the  matter  before  the  Court; 
and,  consequently,  while  dismissing  the  appeal,  I  do  so  allowing 
the  costs  of  both  parties  out  of  the  estate  and  the  return  of  the 
deposit. 

NoTS.  —  See  ExparU  LoTell,  L.  R.  1  Ch.  App.  134. 
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In  re  GIBBINS'S  Trust-deed. 

1865.    July  26.    Before  the  Lord  Clianoellor  Lord  Cranworth. 

A  deed  for  the  benefit  of  creditors  operating  under  the  B&nkruptcjr  Act,  1861, 
§  192,  is  to  be  looked  upon  in  the  light  of  a  contract  between  the  debtor  and 
bis  creditors,  and  stipulations  not  made  hy  the  parties  themselves  cannot  be 
imported  into  it  by  the  Court. 

Therefore,  if  it  is  intended  that  an  allowance  shall  be  made  to  the  debtor  out  of 
the  net  produce  of  the  realization  of  his  estate  in  proportion  to  the  amount 
of  dividends  yielded  by  it,  a  stipulation  to  that  effect  must  be  inserted  in  the 
deed,  and  cannot  be  imported  into  it  under  the  Bankrupt  Law  Consolidatioo 
Act,  1849,  §  195,  by  any  incorporation  with  the  deed  of  the  provisions  of  the 
Bankruptcy  Act,  1861,  §  197. 

To  obtain  an  allowance  under  the  195th  section  of  the  Act  of  1849,  a  bankrupt 
must  not  only  have  a  sufiBicient  estate  but  must  also  have  obtained  his  certifi- 
cate. 

This  was  an  appeal  on  the  part  of  a  debtor,  Mr.  Gibbins,  who 
had  executed  and  registered,  under  the  Bankruptcy  Act,  1861, 
§  192,  a  trust-deed  in  the  form  given  in  schedule  (D)  to  the  Act, 
from  the  decision  of  Mr.  Commissioner  Holroyd  holding  the 
appellant  not  to  be  entitled  to  an  allowance  proportioned  to  the 
net  produce  of  his  estate  realized  under  the  deed  in  accordance 
with  the  195th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849. 

Mr.  De  Oez^  for  the  appellant.  —  The  197th  section  of  the  Bank- 
ruptcy Act,  1861,  provides  thus :  *'  And  the  existing  or  future  trus- 
tees of  any  such  deed  or  instrument  and  the  creditors  shall  as 
between  themselves  respectively,  and  as  between  themselves  and 
the  debtor  ajid  i^inst  third  persons,  have  the  same  powers,  rights, 
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and  remedies  with  respect  to  the  debtor  and  his  estate  and  eflFects, 
and  the  collection  and  recovery  of  the  same,  as  are  possessed  or 
may  be  used,  or  exercised  by  assignees  or  creditors  with  respect  to 
the  bankrupt  or  his  acts,  estate,  and  effects  in  bankruptcy ;  and, 
except  where  the  deed  shall  expressly  provide  otherwise,  the  Court 
shall  determine  all  questions  arising  under  the  deed  accord- 

*  259    ing  to  the  law  and  practice  in  *  bankruptcy  so  far  as  they 

may  be  applicable,  and  shall  have  power  to  make  and  enforce 
all  such  orders  as  it  would  be  authorized  to  do  if  the  debtor  in  such 
deed  had  been  adjudged  bankrupt  and  his  estate  were  administered 
in  bankruptcy."  This  is  a  new  and  independent  sentence,  and 
applies  not  only  to  the  debtor's  estate  and  effects  but  also  to  liis 
person ;  and  where,  as  the  appellant  has  done  here,  he  has  ceded 
every  thing  to  his  creditors,  as  in  bankruptcy,  he  is  entitled  to  all  a 
bankrupt's  rights,  one  of  which  is  an  allowance  under  the  Bankrupt 
Law  Consolidation  Act,  §  195,  proportioned  to  the  net  produce  of 
his  estate  realized  under  the  deed.  It  will  be  argued,  perhaps,  that 
that  section  requires  the  bankrupt  who  seeks  an  allowance  under  it 
to  have  obtained  a  certificate,  following  the  older  law  on  the  sub- 
ject. Ex  parte  Grier^  (a)  Ex  parte  Chregg^  (6)  and  that  as  certificates 
have  been  abolished,  so  that  even  bankrupts  cannot  obtain  them,  it 
follows  that  neither  bankrupts  nor  debtors  who  have  executed  and 
registered  deeds  under  the  192d  section  of  the  Act  of  1861,  are 
entitled  to  an  allowance.  But  it  has  been  held  that  the  194th  sec- 
tion of  the  Act  of  1849  is  not  impliedly  repealed  by  the  109th  section 
of  the  Act  of  1861,  Ex  parte  Ellerton^  (<?)  and  so  neither  is  the 
195th  section  of  the  Act  of  1849  impliedly  repealed  by  the  174th 
section  of  the  Act  of  1861.  Effect  must  therefore  be  given  to  it  in 
the  case  of  tinist-deeds,  so  far  as  may  be ;  and  as  the  qualification 
with  regard  to  the  certificate  is  not  in  form  applicable  to  trust-deeds 
or  required  under  them,  but  is  replaced  by  different  and  equivalent 
provisions,  that  formality  should  be  dispensed  with.  The  legislat- 
ure evidently  intended  in  passing  the  Act  of  1861  to  assimilate  the 
position  of  a  debtor  under  the  circumstances  of  the  appellant  here 
to  that  of  a  bankrupt. 

*  260       *  Mr.  Sargood^  for  the  respondents,  the  trustees  of  the 

deed.  —  The  195th  section  of  the  Bankrupt  Law  Consolida- 

(a)  1  Atk.  207.  (6)  6  Vea.  236.  (c)   Supra,  p.  2W. 
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tion  Act,  1849,  requires  for  its  application  the  fulfilment  of  two 
conditions,  neither  of  which  has  been  fulfilled  here,  viz. :  the  exist- 
ence of  a  bankruptcy,  and  of  a  certificate ;  and  with  the  abolition 
of  certificates,  the  grant  of  one  of  which  is  a  condition  precedent 
to  thte  grant  of  an  allowance  under  the  section  in  question,  the  sec- 
tion itself  is  virtually  repealed,  not,  however,  without  giving  the 
means  of  giving  an  allowance  to  a  bankrupt  who  deserves  it  under 
the  174th  section  of  the  Act  of  1861.  But  even  while  the  enact- 
ment of  the  former  section  was  in  force  in  cases  of  bankruptcy,  the 
allowance  was  not  simply  an  indefeasible  right  of  the  bankrupt,  as 
from  the  report  of  the  case  in  Ex  parte  Grier  might  have  been  the 
case  under  the  statute  then  in  force,  but  it  was  subject  to  reduction 
under  the  concluding  words  of  the  195th  section  of  the  Act  of  1849 
according  to  the  class  of  certificate  obtained  by  the  bankrupt ;  in 
other  words,  according  to  his  conduct,  upon  which  depended  the 
nature  of  his  certificate.  But  in  the  case  of  a  debtor  arranging  by 
deed  who  might,  if  he  had  been  a  bankrupt,  have  failed  altogether 
in  obtaining  a  certificate  of  any  class,  the  Act  of  1861  provides  no 
means  for  conducting  an  inquiry  into  conduct,  the  197th  section 
having  nothing  to  do  with  his  conduct,  but  merely  with  the  Court's 
jurisdiction  in  the  administration  of  his  estate  for  the  benefit  of  his 
creditors.  In  point  of  fact,  in  the  case  of  an  arrangement  apart 
from  bankruptcy,  the  grant  of  an  allowance  is  a  mere  element  in 
the  contract  between  the  debtor  and  his  creditors,  a  contract  defined 
by  the  deed.  And  the  contract  in  the  present  case  is  the  acceptance 
by  the  creditors  of  an  assignment  of  the  whole  estate,  and 
not  an  assignment  of  that  estate  *  lessened  by  payments  to  *  261 
be  made  thereout  to  the  debtor  by  way  of  allowance,  which 
being  a  matter  relating  to  the  .debtor  personally  is  not  within  the 
scope  of  the  197th  section,  which  relates  to  his  estate  and  effects 
merely. 

Mr.  De  Qex^  in  reply.  —  The  grant  of  an  allowance  to  the  debtor 
is  a  question  relating  to  the  administration  of  the  estate  under  the 
deed,  and  falls  consequently  within  the  scope  of  the  197th  section 
of  the  Act  of  1861. 

The  Lord  Chancellor.  —  I  should  have  been  glad  to  accede  to 
this  application,  had  I  been  able  to  see  my  way  to  do  so.  But  I 
think  a  deed  of  this  kind  must  be  looked  upon  in  the  light  of 
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a  contract  between  the  debtor  and  his  creditors,  and  that  stipula- 
tions not  made  hy  the  parties  themselves  cannot  be  imported  into 
it  by  the  Court. 

[His  Lordship  then  adverted  to  the  terms  of  the  Bankruptcy 
Act,  1861,  §§  194  and  197 ,  and  the  argument  founded  thereon 
advanced  on  the  part  of  the  appellant,  and  continued  thus :]  — 

Even  assuming  that  the  second  branch  of  the  197th  section  ex- 
tends to  the  person  as  well  as  to  the  estate  of  the  debtor,  it  is  a  matter 
not  of  mere  form  but  of  substance,  that  a  person  subject  to  the 
bankrupt  law,  who  is  to  obtain  an  allowance  under  the  Bankrupt 
Law  Consolidation  Act,  1849,  §  195,  must  not  only  have  an  estate 
the  net  produce  of  which  has  paid  the  prescribed  dividend,  but  he 
must  also  have  obtained  his  certificate. 

I  cannot  believe  it  to  have  been  the  intention  of  the  legis- 
*  262  lature,  that  if  a  debtor*s  estate  under  a  trust-deed  *  realizes 
the  requisite  amount  in  the  way  of  dividend,  the  debtor  is 
to  be  entitled,  in  the  absence  of  any  contract  to  that  effect,  to  an 
allowance  proportioned  to  the  net  produce  of  the  realization  of  the 
estate  under  the  deed. 

I  think  that  the  legislature  rather  intended  to  leave  it  to  the 
parties  themselves  to  make  their  own  arrangements  upon  such 
points.  Tlie  deed  would  possibly  have  been  equally  good  had  it 
contained  such  a  stipulation  as  is  here  contended  for.  But  to  con- 
strue the  Act  otherwise  than  I  have  said,  would  be  to  import  a  new 
term  into  the  trust-deed,  to  impute  to  these  parties  an  intention 
which  they  have  not  expressed. 

I  must  therefore  affirm  the  learned  commissioner's  order,  and 
dismiss  the  appeal. 
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COMPANY  (LIMITED). 

1863.    December  9,  19.    Before  the  Lord  Chancellor  Lord  Wkstburt. 

The  exercise  of  the  power  to  grant  mandatory  injunctions  is  one  that  must  be 
attended  with  the  greatest  possible  caution,  and,  semble,  that  it  is  confined  to 
cases  where  the  injury  done  to  the  plaintiff  cannot  be  estimated,  and  suffi- 
ciently compensated  by  a  pecuniary  sum.  Where  such  injury  admits  of 
being  so  estimated,  and  where  the  evil  sustained  by  the  plaintiff  may  be 
abundantly  compensated  in  money,  semblCf  that  the  exercise  of  the  power 
should  not  be  superadded.' 

Therefore,  in  a  suit  for  relief  from  obstruction  of  ancient  lights,  praying  a  pro- 
hibitory injunction  as  to  future  acts  of  injury,'  and  a  mandatory  injunction  as 
to  those  already  done,  the  Court,  thinking  that  it  was  a  matter  of  very  doubt-  < 
ful  result  whether  any  damage  had  been  sustained,  but  that  the  whole  of  the 
injury  sustained,  or  likely  to  be  sustained,  by  the  plaintiff  by  the  erection  of 
the  defendants^  buildings  might  be  abundantly  compensated  in  money,  refused 
to  exercise  the  power  of  granting  the  mandatory  injunction  sought,  notwith- 
standing that  the  defendants  had  purposely,  and  ai\er  notice  to  desist  given 
them  by  the  plaintiff,  pushed  forward  their  works  so  as  to  get  them  com- 
pleted before  the  plaintiff  could  apply  for  his  prohibitory  injunction.' 

In  such  a  case  the  Court  substituted  for  the  mandatory  injunction  an  inquiry 
under  the  21  &  22  Vict.  c.  27,  before  itself  to  ascertain  what  damage  had 
been  sustained  by  the  plaintiff  by  reason  of  the  buildings  erected  by  the 
defendants,  and  what  would  be  a  sufficient  compensation  to  be  paid  by  the 
defendants  to  the  plaintiff  as  a  satisfaction  for  such  damage,  including  therein 


'  For  cases  showing  the  authority  of  the  Court  to  grant  mandatory  injunc- 
tions, and  the  rules  by  which  it  is  guided  in  exercising  it,  see  2  Dan.  Ch.  Pr. 
(4th  Am.  ed.)  1661  and  note  (5),  1662  and  note  (2),  1663  and  note  (1) ;  Du- 
rell  V.  Pritchard.  L.  R.  1  Ch.  Ap.  244,  250 ;  Clarke  v.  Clark,  L.  R.  1  Ch.  Ap. 
16;  Attorney-General  v.  Mid-Kent  Railway  Co.  &c.,  L.  R.  3  Ch.  Ap.  100; 
Beadel  v.  Perry,  L.  R.  3  £q.  465 ;  Robson  v.  Whittingham,  L.  R.  1  Ch.  Ap. 
442;  1  Joyce  Inj.  424  d  seq.,  439,  2  ib.  1309,  1310,  and  cases  in  note  (1) ; 
Creely  o.  Bay  State  Brick  Co.,  103  Mass,  514;  Knapp  t^^  Douglass  Axe»Co., 
13  Allen,  1 ;  Carlisle  o.  Stevenson,  3  Md.  Ch.  499 ;  Thomas  v.  Hawkins,  20 
Geo.  126 ;  Senior  v.  Pawson,  L.  R.  3  £q.  830 ;  Grebn  Ch.  in  Del.  &  Rar. 
Canal  and  C.  *&  A.  R.  &  T.  Co.  ».  Rar.  &  Del.  Bay  R.  Co.,  1  C.  E.  Green 
(N.  J.),  321,  379;  Earl  v.  De  Hart,  1  Beasley  (N.  J.),  280;  Pennsylvania  v. 
Wheeling  Bridge  Co.,  13  How.  U.  S.  619 ;  Van  Bergen  p.  Van  Bergen,  2  John. 
Ch.  272 ;  Hammond  v.  Fuller,  1  Paige,  197 ;  Kerr  Inj.  230-232,  533-535. 

'  See  Jackson  v,  Duke  of  Newcastle,  post,  275,  note  (1). 

*  See  M'Neill  ».  Garratt,  Cr.  &  Ph.  98;  Stimpson  v.  Putnam,  41  Vt.  238; 
Howe  9.  Willard,  40  Vt  655 ;  Gooch  v.  MarshaU,  8  W.  R.  410. 
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the  power  to  direct  any  works  to  be  executed  by  the  defendants  for  the 
benefit  of  the  plaintiff  as  part  of  the  compensation  to  be  so  made  to  him* 

The  position  in  which  the  plaintiff^s  lights  are  at  the  time  of  filing  the  bill,  and 
not  that  in  which  they  might  be  by  improvement,  is  the  ground  of  his  com- 
plaint. 

Where  the  plaintiff,  in  such  a  case  as  is  stated  above,  caused  a  letter  of  inquiry 
to  be  written  on  his  behalf  to  the  defendants,  stating  that  if  he  was  injured 
he  should  resort  to  legal  proceedings,  and  received  a  reply,  assuring  him  he 
need  have  no  apprehensions,  and  offering  him  an  inspection  of  the  defendant's 
plans,  an  offer  of  which  advantage  was  not  taken,  and  he  took  no  further 
steps  to  assert  his  rights  for  upwards  of  three  months  afterwards,  during 
which  time  the  defendant's  buildings  were  continually  progressing  towards 
completion,  the  Court  thought  him  not  disentitled  by  reason  of  acquiescence 
to  any  relief  to  which  he  might  otherwise  establish  a  right.* 

This  was  an  appeal  on  the  part  of  the  sole  defendants,  the  East 
India  House  Estate  Company  (Limited),  from  a  decree  of  the 
'Master  of  the  Rolls  granting  with  costs  an  injunction  against 
them  in  tlie  terms  of  the  prayer  of  the  plaintiffs  bill  hereinafter 
stated,  with  a  provision  that  the  execution  of  such  decree 
*  264  was  to  be  stayed  until  the  second  seal  in  Michaelmas  *  term, 
1868,  a  provision  inserted  with  the  object  of  giving  time 
for  some  arrangement  of  the  dispute  between  the  parties,  so  as  to 
obviate  the  necessity  of  enforcing  the  mandatory  part  of  his 
Honor's  decree. 

The  plaintiff,  the  respondent,  Louis  Isenberg,  carried  on  business 
as  a  wholesale  leather  merchant  in  premises  of  which  he  was 
lessee,  and  which  were  known  as  21  Leadenhall  Street,  and  54 
Lime  Street,  in  the  city  of  London.  The  west  wall  of  the  premises 
abutted  upon  Lime  Street,  and  had  a  frontage  towards  that  street 
of  sixty-eight  feet  or  thereabouts. 

The  case  made  by  the  bill  was  to  the  following  effect :  — 

Lime  street  is  a  narrow  street  meeting  Leadenhall  Street  at  right 
angles,  and  at  the  end  of  the  street,  where  it  abuts  on  the  plain- 
tifTi^  premises,  the  width  between  the  walls  of  those  premises  and 
the  building  opposite,  called  "  The  India  House,"  was  twenty-seven 
feet  six  inches  or  thereabouts. 

The  above-mentioned  west  wall  of  the  premises  was  of   the 

*  See  Senior  v.  Pawson,  L.  R.  3  £q.  330 ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1080, 
and  cases  in  note  (8);  Viscountess  Gort  v.  Clark,  16  W.  R.  569,  L.JJ. 

*  See  1  Joyce  Inj.  428,  429,  693 ;  Johnson  v.  Wyatt,  2  De  G.,  J.  &  S.  18, 
and  cases  in  notes;  Senior  v.  Pawson,  L.  R.  3  £q.  330;  Attorney-General  ». 
Sheffield  Gas  Consumers  Co.,  3  De  G.,  M.  &  G.  304,  note  (1)  and  cases  cited. 
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height  of  thirty -seven  feet  or  thereabouts,  and  on  such  wall  were 
numerous  ancient  lights  or  windows. 

The  east  wall  of  the.  India  House  abutted  on  Lime  Street,  opposite 
the  plaintiff's  premises,  and  was,  previously  to  the  year  1862,  of 
the  height  of  forty-five  feet  or  thereabouts. 

In  the  beginning  of  the  year  1862,  the  defendants  were  incorpo- 
rated for  the  purpose  of  purchasing  the  site  of  the  India  House, 
and  erecting  thereon  large  buildings  suitable  for  chambers, 
offices,  and  warehouses,  and  they  *  purchased  the  site,  pulled  *  265 
down  part  of  the  buildings,  and  in  October,  1862,  com- 
menced new  buildings  abutting  on  Lime  Street,  opposite  the  plain- 
tiff's premises. 

The  plaintiff  thereupon  consulted  an  architect,  Mr.  Wimble, 
who  wrote  on  the  6th  of  November,  1862,  to  Mr.  Clifton,  the 
architect  of  the  defendants,  as  follows :  — 

"  Mr.  Louis  Isenberg,  of  21  Leadenhall  Street,  is  fearful  lest  the 
new  buildings  now  being  erected  on  the  Lime  Street  corner  of  the 
late  East  India  [House]  should  interfere  with  the  light  he  has 
hitherto  enjoyed,  and  intends  taking  such  legal  steps  as  he  may  be 
advised  should  the  height  of  the  new  buildings  exceed  that  of  the 
old,  so  as  to  injure  his  property.  Will  you  please  to  inform  me 
how  high  you  propose  carrying  the  wall  referred  to  ?  " 

On  the  8th  of  November,  Mr.  Tite,  under  whose  superintendence 
the  works  were  being  carried  on,  and  to  whom  Mr.  Wimble's 
letter  had  been  handed  by  Mr.  Clifton,  replied  thus :  — 

"Mr.  Isenberg  need  have  no  apprehensions  whatever,  for  his 
house  will  he  much  improved  in  every  respect,  and  his  light  and 
air  increased.  The  street  will  be  widened  by  setting  back  our 
buildings.  .  .  .  And  as  to  the  buildings  themselves,  if  you  will 
call  here  any  morning  and  see  me,  you  shall  see  the  drawings  and 
know  all  that  is  intended  to  be  done." 

To  this  Mr.  Wimble,  on  the  10th  of  November,  replied  by  a 
letter  of  that  date,  that  he  had  no  doubt  Mr.  Tite's  letter  would 
remove  the  respondent's  anxiety,  and  that  for  his  better 
satisfaction  he,  Mr*  Wimble,  *  would  avail  himself  of  Mr.    *  266 
Tite's  permission  to  see  tlie  drawings. 
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Mr.  Wimble  did  not,  however,  take  the  trouble  to  see  the  draw- 
ings, and  the  building  was  continued.  The  distance  of  the  new 
building  from  the  premises  of  the  plaintiff  .was  two  feet  greater 
than  the  distance  of  the  old  building  from  them,  but  it  was  the 
intention  of  the  company  to  carry  the  new  building  to  a  height 
about  fifteen  feet  greater  than  that  of  the  old. 

The  plaintiff  after  some  time  authorized  another  architect,  Mr. 
T.  C.  Clarke,  to  take  steps  to  protect  his  interests,  in  place  of  Mr. 
Wimble,  with  whom  he  was  dissatisfied ;  and  Mr.  Clarke  accord- 
ingly, on  the  20th  of  February,  1863,  wrote  to  Mr.  Clifton'  as  fol- 
lows :  — 

'^  I  am  instructed  by  Mr.  Louis  Isenberg,  of  21  Leadenhall 
Street,  to  inform  you  that  he  cannot  permit  his  right  of  light  to  be 
damaged,  and  that  in  the  event  of  the  new  building  being  carried 
up  higher,  he  will  be  compelled  to  take  proceedings  to  enforce  his 
right,  the  new  building  being  now  higher  than  the  old,  though  set 
somewhat  further  back." 

Some  further  correspondence,  oral  and  by  letter,  took  place,  in 
the  course  of  which  Mr.  Clarke  had,  although,  as  he  alleged,  with- 
out prejudice  and  subject  to  the  consent  and  approval  of  the  plain- 
tiff and  his  solicitor,  urged  the  stoppage  of  the  works  until  some 
arrangement  could  be  made  as  to  the  compensation  to  be  paid  to 
the  plaintiff  for  the  injury  caused  by  the  buildings.  The  practical 
reply,  however,  to  the  notice  was  the  vigorous  pushing  forward  of 
the  building  by  the  defendants,  who,  for  that  purpose,  caused  an 

additional  staflF  of  workmen  to  be  employed  and  to  be  kept 
♦  267    at  work  till  long  after  the  *  usual  hours,  and  on  25th  of 

February,  1863,  after  an  ineffectual  notice  to  the  defendants 
to  desist,  given  on  the  23d  previously,  the  plaintiff  filed  the  bill  in 
this  suit  praying  (1),  that  the  defendants,  the  company  and  its 
directors,  their  servants,  agents,  and  workmen,  might  be  restrained 
by  injunction  from  further  proceeding  with  their  new  buildings,  or 
making,  or  erecting,  or  causing  to  be  made  or  erected,  any  build- 
ing or  buildings  whatsoever,  so  or  in  such  manner  as  to  darken, 
obstruct,  or  injure  the  ancient  lights  or  windows  in  the  plaintiff's 
messuage,  warehouses,  and  buildings,  as  the  same  ancient  lights 
and  windows  were  enjoyed  by  the  plaintiff  previously  to  the  taking 
down  of  the  India  House,  or  whereby  the  free  access  of  light  and 
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air  as  the  same  respectively  were  enjoyed  by  the  plaintiff  previously 
to  the  taking  down  of  the  India  House  might  be  in  any  way 
obstructed  or  prejudiced  ;  (2)  that  so  far  as  the  new  buildings  of 
the  defendants  should  or  might  have  been  carried  higher  than  the 
India  House  in  such  manner  as  to  prejudice  or  obstruct  the  ancient 
windows  or  lights  of  the  plaintiff  as  the  same  were  enjoyed  before 
the  taking  down  of  the  India  House,  the  defendants  might  be 
restrained  by  the  like  injunction  from  permitting  or  suffering  the 
same  works  or  erections  to  remain  at  such  greater  elevation  than 
the  India  House  so  pulled  down  as  aforesaid  to  the  obstruction  or 
prejudice  of  the  plaintiff's  ancient  lights  or  windows ;  and  (3)  for 
further  or  other  relief. 

The  Master  of  the  Rolls,  after  having  personally  inspected  the 
premises  on  the  1st  of  July,  1863,  made  the  decree  now  under 
appeal. 

Mr,  Selwyn  and  Mr.  W.  Dundas  Gardiner j  for  the  respondent, 
supported  the  decree  of  the  Master  of  the  Rolls,  contending 
that  there  had  been  no  acquiescence  *  on  the  part  of  the  *  268 
respondent  in  what  had  been  going  on,  as  had  been  sought 
to  be  made  out  by  the  appellants  in  the  Court  below,  and  that  if 
the  position  of  the  appellants  was  a  hard  one,  it  was  one  of  their 
own  seeking,  as  they  had,  upon  receipt  of  the  respondent's  notice, 
redoubled  their  efforts  to  push  forward  tlie  completion  of  the 
work. 

[The  Lord  Chancellor  referred  to  JJari  of  Ripan  v.  Hohart^  (a) 
and  as  to  the  point  of  acquiescence  said  that  his  impression  was, 
that  what  had  passed  before  the  bill  was  filed  did  not  amount  to 
enough  to  disentitle  the  respondent  to  any  relief  to  which  he  might 
otherwise  establish  a  right.] 

December  19. 

The  Attorney' Q-eneral  (Sir  R.  Palmer),  Mr.  WickenSj  and  Mr. 
Bavey^  for  the  appellants.  —  After  the  decision  of  the  Lords  Justices 
in  Johnson  v.  Wyatt,  (})  given  in  the  interval  since  this  case  was 
last  before  your  Lordship,  and  the  intimation  of  the  impression 
existing  in  your  Lordship's  mind,  we  shall  not  further  press  the 

(a)  8  M.  &  E.  169.  (6)  2  De  6.,  J.  &  S.  18. 
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point  of  acquiescence.  But  the  respondent,  in  order  to  maintain 
this  decree,  must  show  substantial  damage.  Attorftey- General  v. 
Nichol.  (a) 

The  evidence,  however,  shows  that  it  is  not  a  question  of  simple 

injury,  but  a  balance  of  possible  diminution  of  light  at  one  point 

and  increase  and  improvement  on  the  whole.     The  Master  of  the 

Rolls  made  a  p^sonUl  inspection  of  the  premises,  and  there  is 

nothing  to  prevent  your  Lordship  from  doing  the  same,  if 

*  269    you  deem  it  expedient  *  so  to  do.     At  any  rate,  his  Honor's 

view  cannot  be  decisive  of  this  question  in  this  Court. 

[The  Lord  Chancellor.  —  Subject  to  what  may  be  urged  to 
the  contrary  by  counsel  for  the  respondent,  I  do  not  think  that  this 
injunction,  so  far  as  it  is  mandatory  in  its  nature,  and  thereby 
capable  of  inflicting  upon  the  defendants  great  injury  and  loss, 
should  be  sustained.  This  Court  has  now  the  power  (6)  of  ascer- 
taining the  amount  of  damage  actually  sustained,  and  I  think  that 
for  the  mandatory  injunction  here  granted  an  inquiry  before  me 
should  be  substituted  as  to  the  extent  of  pecuniary  damage  which 
has  been  sustained  by  the  plaintiff  through  the  building  of  this 
house,  and  which  may  be  comparatively  trifling,  if  any  at  all.  In 
that  view  of  the  case,  the  question  resolves  itself  into  this :  are 
there  or  are  there  not  materials  sufficient  to  satisfy  the  Court 
whether  any  damage  has  been  sustained  ?] 

We  think  not ;  but  we  have  materials  to  show  that  a  mandatory 
injunction  should  not  have  been  granted  nor  should  be  now  allowed 
to  stand,  inasmuch  as  the  probable  result  of  an  inquiry  as  to  dam- 
age would  be  against  it,  or  at  any  rate  against  any  substantial 
damage.  We  have  made  every  effort  to  come  to  terms  with  the 
respondent,  so  as  to  prevent  litigation  in  the  mode  in  which  that 
litigation  has  ensued.  We  offered  three  alternatives,  viz.,  either 
to  let  any  proper  arbitrator,  architect,  or  surveyor,  to  be  chosen 
between  the  parties,  say  how  much  of  the  building  should  be  taken 
down,  or  how  much  should  be  paid  for  compensation ;  or  to  im- 
prove his  windows  and  make  them  such,  as  that  he  could  get  more 
light  than  he  ever  had  done  before,  at  our  expense  ;  or  to 

*  270    let  him  do  it  at  his  expense,  if  he  preferred  *  to  do  it,  and 

(a)  16  Ves.  338,  348.  (6)  Stat.  21  &  22  Vict.  c.  27. 
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let  the  arbitrator  say  what  he  should  be  paid  for  his  interme- 
diate damage.  All  these  alternatives  he  refused,  insisting  on  our 
paying  him  a  sum  of  money,  hinting  at  a  sum  which  clearly  showed 
his  object  to  be  extortion  of  money  and  nothing  else.  That  is  a 
course  of  conduct  which  this  Court  will  not  sanction  by  the  exer- 
cise of  its  extraordinary  jurisdiction  of  granting  mandatory  injunc- 
tions, especially  when,  as  clearly  appears  here  from  the  acts  of  the 
respondent  and  his  agents,  damages  are  and  can  be  made  a  suffi- 
cient compensation  for  any  injury  done. 

Mr,  Gardiner  J  in  reply.  —  The  respondent  comes  here  alleging 
an  infringement  and  seeking  a  restoration  of  his  rights,  enforce- 
able according  to  the  rules  of  this  Court  by  injunction,  ordinary  or 
mandatory,  as  may  be  required  by  the  circumstances  of  the  case, 
and  the  injury  arising  from  infringement  of  such  rights  is  not  to 
be  arbitrarily  assessed  at  a  money  value  at  the  suggestion  of  the 
infringers.  The  principle  governing  the  right  to  light  resembles 
that  governing  a  contract  respecting  an  estate.  The  right  to  light 
is  in  the  nature  of  a  contract  between  the  whole  inhabitants  of  the 
kingdom  governed  by  the  rules  laid  down  here  and  at  law  on  the 
subject.  One  of  those  rules  is,  that  restoration  by  the  infringer 
to  the  former  state  of  things  is  the  right  of 'the  person  who  shows 
that  he  has  sustained  substantial  injury,  so  that  the  light  which  he 
formerly  had  he  may  again  specifically  have.  In  the  present  case, 
a  prohibitory  injunction  and  a  mandatory  injunction  are  identical, 
because  the  position  in  which  the  appellants  are  is  one  in  which 
they  voluntarily  and  purposely  placed  themselves  by  the  course 
which  they  took  on  the  receipt  of  the  respondent's  notice  of  the 
23d  of  February,  1863.  Such  cases  as  Eawkes  v.  The  Hast- 
ern  Counties  Railway  *  Company y  (a)  and  Broadhent  v.  *  271 
The  Imperial  Gas  Company ^  (6)  show  the  power  and  willing- 
ness of  these  large  companies  to  use  their  status  to  crush  indi- 
viduals with  practical  impunity.  And  if  the  Court  in  this  case 
sanctions  the  principle  that  all  they  have  to  fear  is  payment  of 
damages,  the  rights  of  individuals  are  practically  at  an  end.  That 
the  contrary  has  hitherto  been  considered  the  rule  of  the  Court  is 
evident  from  many  recent  decisions ;   among  them,  that  of  the 

(a)  3  De  6.  &  Sm.  743 ;  1  De  G.,  M.  &  G.  787 ;  5  H.  L.  Cas.  331. 
(6)  7  De  G.,  M.  &  G.  436;  7  U.  L.  Cas.  600. 
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Merchant  Tailors  Company  v.  Truseottj  (a)  where  the  terms  of  the 
mandatory  injunction  were,  "  so  far  as  the  defendant's  new  build- 
ing shall  or  may  have  been  carried  on  in  a  manner  to  prejudice 
or  obstruct  the  ancient  windows  or  light  of  the  plaintiff  as  they 
were  enjoyed  before  to  restrain  the  defendant  Truscott  from  per- 
mitting or  suffering  the  said  erection  to  remain  at  a  greater  eleva- 
tion than  the  ancient  building  which  was  pulled  down  :  "  in  other 
words,  practically  the  same  as  the  mandatory  injunction  granted 
in  the  present  case  by  tlie  Master  of  the  Rolls.  As  to  the  offer  on 
the  part  of  the  appellants  to  improve  the  respondent's  windows, 
that  cannot  alter  his  right  to  his  light  as  it  originally  was  ;  such 
improvement  as  could  be  made  he  was  entitled  to  make  as  from 
that  footing. 

[The  Lord  Chancellor.  —  You  had  not  made  the  improve- 
ment ;  therefore  I  must  take  the  position  in  which  you  then  were, 
as  the  ground  of  your  complaint.]  (() 

The  Lord  Chancellor.  —  Every  one  of  this  class  of  cases  must 
depend  upon  its  own  peculiar  circumstances. 
♦  272  *  The  common-law  remedy  for  a  grievance  of  this  descrip- 
tion is  an  action  for  damages :  an  action  liable  to  be  resorted 
to  as  long  as  the  cause  of  damage  continues.  Upon  that  ground, 
and  by  reason  also  of  the  damage  in  many  cases  not  admitting  of 
being  estimated  in  money,  this  Court  has  assumed  jurisdiction. 

Tlie  jurisdiction  of  this  Court,  so  far  as  it  partakes  of  the  nature 
of  a  preventive  remedy,  that  is,  prohibition  of  further  damage  or 
an  intended  damage,  is  a  jurisdiction  that  may  be  exercised  ^with- 
out difficulty,  and  rests  upon  the  clearest  principles. 

But  there  has  been  superadded  to  that  the  power  of  the  Court  to 
grant  what  has  been  denominated  a  mandatory  injunction,  that  is, 
an  order  compelling  a  defendant  to  restore  things  to  the  condition 
in  which  they  were  at  the  time  when  the  plaintifi^'s  complaint  was 
made.  The  exercise  of  that  power  is  one  that  must  be  attended 
with  the  greatest  possible  caution.  I  think,  without  intending  to 
lay  down  any  rule,  that  it  is  confined  to  cases  where  the  injury 
done  to  the  plaintiff*  cannot  be  estimated  and  sufficiently  compen- 
sated by  a  pecuniary  sum.    Where  it  admits  of  being  so  estimated, 

(a)  Not  reported.     Cited  from  Eeg.  Lib. 

(&)  See  Jackson  v.  Duke  of  Newcastle,  infra^  p.  275. 
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and  where  the  evil  sustained  by  the  plaintiff  may  be  abundantly 
compensated  in  money,  there  appears  to  me  to  be  no  necessity  to 
superadd  the  exercise  of  that  extraordinary  power  by  this  Court. 

I  can  easily  understand  cases  in  which  an  ancient  mansion  or 
family  seat  may  be  prejudicially  affected,  and  where  the  remedy 
therefore  can  hardly  be  other  than  that  of  restoring  things  to  their 
former  condition.  I  can  imagine  the  interruption  of  a  supply  of 
water  that  would  entirely  stop  a  flourishing  manufactory,  whereas 
it  is  impossible  to  estimate  the  future  profits  of  the  trade, 
80  *  it  would  be  difficult  to  define  at  the  moment  a  sum  of  *  273 
money  which  might  be  a  sufficient  compensation  for  all 
injury  thereafter.     But  that  is  not  the  case  before  me. 

In  this  case  I  think  it  a  matter  of  very  doubtful  result  whether 
any  damage  has  been  sustained  ;  but  it  is  a  case  in  which,  beyond 
all  question,  without  taking  into  consideration  the  confession  of 
the  parties,  the  whole  of  the  injury  that  has  been  sustained  by  the 
plaintiff,  or  that  is  likely  to  be  sustained  by  the  plaintiff,  the  whole 
of  the  prejudice  and  damage  to  the  plaintiff's  premises  by  the  erec- 
tion of  the  defendants'  buildings,  may  be  abundantly  compensated 
in  money.  To  what  end  then  should  I  exercise  a  jurisdiction  wliich 
in  such  a  case  as  this  would  simply  be  mischievous  to  the  defend- 
ants, without  being  attended  with  corresponding  benefit  to  the  plain- 
tiff, unless  indeed  I  could  approve  of  the  plaintiff  taking  advantage 
of  the  mischief  and  loss  that  the  defendants  would  have  to  sustain, 
in  order  to  aggravate  his  claim  for  pecuniary  compensation. 

This  is  a  case  in  which  the  benefit  of  the  recent  statute  giving 
power  to  this  Court  to  assess  and  ascertain  damages  is  peculiarly 
felt ;  and  I  hold  it  therefore  to  be  the  duty  of  the  Court  in.  such  a 
case  as  the  present,  not  by  granting  a  mandatory  injunction,  to 
deliver  over  the  defendants  to  the  plaintiff  bound  hand  and  foot, 
in  order  to  be  made  subject  to  any  extortionate  demand  that  he 
may  by  possibility  make,  but  to  substitute  for  such  mandatory  in- 
junction an  inquiry  before  itself,  in  order  to  ascertain  the  measure 
of  damage  that  has  been  actually  sustained. 

I  shall  not  forget  the  fact  which  has  been  properly  pressed 
upon  me,  that  the  defendants,  after  having  notice  *  of  the   *  274 
plaintiff's  complaint,  carried  on  their  works.   I  cannot,  how- 
ever, rest  upon  that  at  all  judicially.    They  had  the  power  of  doing 
80.  But  it  may  be  taken  as  a  confession  on  their  part  that  what  they 
were  doing  would  certainly  be  attended  with  some  injury  to  the 
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plaintiff.  That,  I  think,  is  not  to  be  lost  sight  of  in  the  estimation 
of  that  injury.  But  the  course  which  I  shall  take  is  one  which  I 
think  is  clearly  most  consistent  with  justice  and  with  reason,  and 
which  will  really  carry  into  effect  what  both  sides  admit  ought  to 
be  done,  though  they  have  been  so  unfortunate  as  not  to  agree  upon 
the  means  of  doing  it. 

I  shall  suspend  the  whole  of  the  order  of  the  Master  of  the  Rolls, 
and  direct  an  inquiry  before  myself  foB-the  purpose  of  ascertaining 
what  damage  has  been  sustained  by  the  plaintiff  by  reason  of  the 
buildings  erected  by  the  defendants,  and  what  will  be  a  sufficient 
compensation  to  be  paid  by  the  defendants  to  the  plaintiff  as  a 
satisfaction  for  such  damage,  including  therein  the  power  to  direct 
any  works  to  be  done  by  the  defendants  for  the  benefit  of  the  plain- 
tiff as  part  of  the  compensation  to  be  so  made  to  him  ;  the  parties 
respectively  to  be  at  liberty  to  have  their  witnesses  examined  vivd 
voce  before  me,  if  they  prefer  that  course  to  affidavits  ;  that  is,  both 
may  be  combined. 

If  the  affidavits  are  filed,  and  the  cross^xamination  of  the  wit- 
nesses be  desired,  that  cross-examination  shall  be  had  before  me  in 
Court. 


*  275     ♦  JACKSON  v.  THE  DUKE  OP  NEWCASTLE. 

1864.     February  20,  24.     March  19.    June  25.    July  2.     Before  the  Lord 

Chancellor  Lord  Wkstbury. 

Where  the  darkening  of  the  ancient  windows  of  a  dwelling-house  materially 
injures  the  comfort  of  the  existence  of  those  who  dwell  in  it,  the  Court  will 
interfere  by  injunction.* 

^  For  cases  showing  the  circumstances  under  which  the  obstruction  of  ancient 
lights  will  be  restrained,  see  Kerr  Inj.  352-354 ;  1  Joyce  Inj.  424  d  seq, ;  2 
Dan.  Ch.  Pr.  (4th  Am.  ed.)  1638,  note  (2)  and  App.  xxi. ;  Kelkv.  Pearson,  L.  R. 
6  Ch.  Ap.  809 ;  Staight  v.  Bum,  L.  R.  5  Ch.  Ap.  163;  Lanfranchi  v.  Mackenzie, 
L.  R.  4  £q.  421 ;  Dent  v.  Auction  Mart  Co.,  L.  R.  2  £q.  238 ;  Chirke  v.  Clark, 
L.  R.  1  Ch.  Ap.  16 ;  Yates  v.  Jack,  L.  R.  1  Ch.  Ap.  295.  For  cases  showing  the 
extent  to  which  (he  English  law  respecting  ancient  lights  has  been  recognized  in  the 
United  States,  see  3  Kent,  448 ;  Parker  v.  Foote,  19  Wend.  309 ;  Myers  v.  Gemmel, 
10  Barb.  537 ;  Hubbard  v.  Town,  33  Vt.  295 ;  Banks  v.  American  Tract  Society, 
4  Sandf.  Ch.  488 ;  Gerber  t^.  Grabel,  16  111.  217 ;  Robeson  v.  Pittenger,  1  Greea 
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Upon  a  similar  principle,  where  the  obstruction  of  the  ancient  lights  of  a  manu- 
factory or  of  business  premises  renders  the  building  to  a  material  extent  less 
suitable  for  the  business  carried  on  in  them,  it  is  a  case  for  injunction,  and 
not  merely  for  compensation  by  damages.' 

But  in  a  case  where,  looking  to  the  house  of  the  plaintiffs  as  it  then  was,  and  to 
the  use  which  was  then  made  of  it,  and  not  taking  into  account  any  future 
change  or  different  use  of  the  premises,  the  Court  was  clearly  of  opinion  that 
the  new  buildings  of  the  defendant  would  not  materially  injure  the  comfort 
of  the  existence  of  those  who  dwelt  in  the  plaintiff^s  house,  or  render  it  less 
suitable  for  the  business  which  was  then  carried  on  in  it  to  such  a  material 
extent  as  to  require  the  interference  of  the  Court  by  injunction,  the  Court 
declined,  in  a  suit  by  the  owners  and  occupiers  of  the  property  alleged  to  be 
injured,  so  to  interfere.* 

Nor  will  the  Court  interfere  where  the  injunction,  if  granted,  would  be  founded 
not  upon  the  extent  of  present  injury,  but  upon  an  injury  which,  having 
regard  to  a  possible  future  destination  of  the  premises,  might  affect  their 
ralue.' 

Semble,  that  in  cases  of  obstruction  to  light  and  air,  a  personal  inspection  by  the 
Judge  of  the  premises  alleged  to  be  injured  is  unadvisable. 

This  was  an  appeal  on  the  part  of  the  sole  defendant,  the  Duke 
of  Newcastle,  from  the  grant  by  the  Master  of  the  Rolls  on  the 
11th  of  February,  1864,  of  an  interlocutory  injunction  in  the  terms 
of  the  prayer  of  the  bill  hereinafter  stated. 

The  object  of  the  suit  was  to  restrain  an  obstruction  of  ancient 
lights  in  a  messuage  situate  in  and  known  as  21  Cockspur  Street, 
by  the  erection  of  new  buildings  opposite  of  a  greater  height  than  had 
been  certain  old  buildings,  whose  place  they  were  intended  to  take. 

The  plaintiffs,  the  present  respondents,  were  Edward  James  Jack- 

Ch.  57,  64 ;  Ray  v.  Lynes,  10  Ala.  63 ;  Ward  v.  Neal,  S5  Ala.  602 ;  Story  v. 
Odin,  12  Mass.  157;  Grant  v.  Chase,  17  Mass.  443,  448;  Fifly  Associates  v. 
Tudor,  6  Gray,  255;  Atkins  v.  Chilson,  7  Met.  403 ;  Rogers  v.  Sawin,  10  Gray, 
876 ;  Collier  ».  Pierce,  7  Gray,  18 ;  Carrig  v.  Dee,  14  Gray,  583 ;  Paine  r. 
Boston,  4  AUen,  168 ;  Richardson  v.  Pond,  15  Gray,  387 ;  Brooks  v,  Reynolds, 
106  Mass.  31 ;  Pierre  v.  Femald,  26  Maine,  436 ;  Ingraham  v.  Hutchinson,  2 
Conn.  584 ;  Maynard  v.  Esher,  17  Penn.  St.  226 ;  Haverstick  v,  Sipe,  33  Penn. 
St.  368,  371;  Mahan  v.  Brown,  13  Wend.  261;  Cherxy  v.  Stein,  11  Md.  1; 
Napier  v.  Bulwinkle,  5  Rich.  (S.  Car.)  311 ;  United  States  v.  Appleton,  1  Sum- 
ner, 492,  502. 

'  See  Kerr  Inj.  351,  352-354 ;  Dent  v.  Auction  Mart  Co.,  L.  R.  2  £q.  238 ; 
Clarke  v.  Clark,  L.  R.  1  Ch.  Ap.  16 ;  Yates  o.  Jack,  L.  R.  1  Ch.  Ap.  295 ; 
Martin  r.  Headon,  L.  R.  2  £q.  425;  Johnson  v.  Wyatt,  2  De  G.,  J.  &  S.  18, 
and  cases  in  notes ;  Isenberg  o.  East  India  House  Estate  Co.,  ante,  263 ;  1  Joyce 
Inj.  425  et  seq. 

'  See  Calcraft  v.  Thomson,  15  W.  R.  387. 
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son,  Robert  Edward  Johnson,  and  James  Patrick  Macdougall,  who 
were  tlie  legal  owners,  subject  to  the  lease  after  mentioned,  of  the 
inheritance  of  the  messuage  in  question ;  the  respondent  Edward 
James  Jackson  being  also  equitable  tenant  for  life,  and,  with  the 
consent  of  the  others,  in  possession  of  the  rents  and 

*  276   *  profits  of  it ;  and  George  Dixon  and  John  Smith  the  occu- 

piers. The  occupation  was  under  a  lease  granted  by  the 
owner  of  the  inheritance  to  one  William  Newman,  who  had  for 
upwards  of  thirty  years  prior  to  the  date  of  the  lease  carried  on 
upon  the  premises  what  was,  according  to  the  allegations  of  the  bill, 
a  large  business  as  a  grocer  and  tea-dealer,  a  business  which  at  his 
death  he  was  carrying  on  in  copartnership  with  the  respondents 
George  Dixon  and  John  Smith.  Under  the  articles  of  partnership 
subsisting  between  the  three,  the  respondents  Dixon  and  Smith 
were  each  entitled  to  a  third  as  well  of  the  business,  which  they 
were  still  carrying  on  on  the  premises,  as  of  the  premises  them- 
selves, with  the  right  of  purchasing  their  deceased  partner's  share 
in  both  the  business  and  the  premises.  For  the  exercise  of  this 
right  they  were  in  treaty  with  the  administratrix  of  William  New- 
man, in  whom  the  legal  estate  in  the  lease  was  vested ;  and  she, 
under  the  circumstances,  declined  to  join  as  a  co-plaintiff  in  the 
suit,  and  was,  by  amendment,  struck  out  from  the  list  of  plainti£b 
in  which  she  had  appeared  in  the  original  bill. 

The  case  made  by  the  amended  bill  was  to  the  following 
effect :  — 

During  the  whole  period  of  William  Newman's  occupation  of 
the  premises  comprised  in  his  lease,  they  had  consisted  of  the 
ground-floor  of  a  front  shop  looking  towards  the  north  towards 
Cockspur  Street,  and  extending  backwards  towards  the  south  forty 
feet  or  thereabouts,  and  communicating  in  the  rear  with  a  counting- 
house,  which  projected  fifteen  feet  or  thereabouts  beyond  the  main 
outer  wall  of  the  house,  and  looked  towards  the  south  upon  a 

narrow  roadway  or  passage  called  Red  Lion  Yard. 

*  277        *  The  counting-house  was,  and  always  had  been,  lighted 

by  a  single  window  nine  feet  wide  and  four  feet  five  inches 
high,  and  was  separated  from  the  front  shop  by  a  glazed  partition, 
through  which  was  admitted  a  borrowed  light  to  the  southern 
extremity  of  the  shop,  which  but  for  that  would  have  been  too 
dark  to  allow  the  ordinary  business  of  the  trade  to  be  carried  on 
there  without  some  artificial  means  of  lighting. 
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In  the  basement  floor  beneath  the  counting-house  there  was 
another  window,  also  looking  upon  Red  Lion  Yard,  and  upon  the 
flat,  projecting  roof  of  the  counting-house  there  was,  and  had  been 
for  above  thirty  years,  erected  a  small  greenhouse  or  conservatory, 
tlie  external  framework  whereof,  towards  the  south,  was  immedi- 
ately over  and  in  a  continuous  line  with  the  external  southern  wall 
of  the  counting-house  beneath. 

Immediately  behind  the  greenhouse,  and  opening  upon  the  flat, 
projecting  roof  of  the  counting-house,  there  was,  and  always  had 
been,  the  window  of  the  back  room  on  the  first  floor  of  the  house, 
which  received  its  light  partly  through  the  glazed  casing  or  frame- 
work of  the  greenhouse,  and  partly  through  the  open  space  between 
the  top  of  the  greenhouse  and  the  main  outer  wall  of  the  house, 
and  above  the  window  of  the  first  floor  back  room  were  the  corre- 
sponding windows  of  the  back  rooms  of  the  second  and  third  floors 
respectively. 

All  the  windows  above  described  were  ancient  lights. 

Previously  to  the  alterations  after  mentioned,  there  stood,  and 
had  for  upwards  of  fifty  years  existed,  on  the  north  side  of  Red 
Lion  Yard,  immediately  opposite  the  back  premises  belonging  to 
No.  21  Cockspur  Street,  and  at  a  distance  of  thirteen  feet 
from  the  outer  wall  of  *the  counting-house,  a  range  of  ♦278 
stabling,  the  outer  wall  of  which  was  nineteen  feet  four 
inches  high  to  the  eaves  of  the  roof,  over  which  the  light  had 
access  to  the  whole  of  the  windows  belonging  to  the  counting- 
house  at  an  angle  to  the  horizon  exceeding  forty-five  degrees. 

Some  time  in  1862  these  stables  were  pulled  down  and  their  site 
cleared,  and  in  1868  the  appellant  obtained  a  lease  of  it. 

In  July,  1863,  excavations  were  commenced  upon  the  cleared 
site,  with  a  view  to  the  erection  of  new  buildings  thereupon,  and 
in  consequence  of  information  acquired  by  the  respondents  George 
Dixon  and  John  Smith,  and  by  them  communicated  to  the  solic- 
itors of  the  respondent  Edward  James  Jackson,  the  latter  gentle- 
man communicated  with  the  architect  of  the  appellant  in  the 
matter,  and  through  him  obtained  an  inspection  of  the  plans  for 
the  proposed  new  buildings. 

From  these  it  appeared  that  the  height  of  the  latter  would  be 
thirty  feet  high  to  the  eaves,  the  roadway  of  Red  Lion  Yard  being 
still  kept  thirteen  feet  wide. 

Upon  the  remonstrance  of  the  respondent  Edward  James  Jack- 
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son's  surveyor,  a  revised  plan  was  adopted  on  the  part  of  the  appel- 
lant, according  to  which  the  height  of  the  proposed  building  was 
reduced  to  twenty-eight  feet  six  inches,  and  the  roadway  of  Red 
Lion  Yard  was  widened  to  fifteen  feet  instead  of  thirteen  feet ; 
and  this  plan  was  definitively  adhered  to,  and  began  to  be  carried 
into  execution  on  the  part  of  the  appellants,  notwithstanding  the 
still  existing  and  expressed  dissatisfaction  of  the  respondents. 

*  279       The  latter  thereupon  filed  this  bill,  submitting  that  *the 

building  in  course  of  erection  by  the  appellant  would,  if 
completed  according  to  the  revised  plans,  be  twenty-eight  feet  six 
inches  high  to  the  eaves  of  the  roof,  or  nine  feet  higher  than  the 
building  which  formerly  stood  on  the  same  site,  and  that  the  effect 
of  such  additional  height  would  be  so  to  darken  and  obscure  the 
counting-house  above  referred  to,  and  so  to  obstruct  the  passage  of 
light  therefrom  to  the  southern  end  of  the  front  shop,  as  materially 
to  interfere  with  the  use  and  enjoyment  of  the  premises,  either  as 
a  residence  or  for  purposes  of  trade ;  that  the  proposed  building 
would  also  intercept  a  considerable  quantity  of  light  and  air  which 
formerly  obtained  access  to  the  conservatory  over  the  counting- 
house  and  the  back  room  on  the  first  floor  of  the  house,  and  that 
the  general  result  of  the  proposed  alterations  would  be  seriously  to 
injure  the  market  value  of  the  house  and  premises  as  property. 

The  prayer  of  the  bill  was  (1),  that  the  appellant  might  be 
restrained  by  injunction  from  erecting  or  continuing  to  erect  the 
Intended  or  any  other  wall  or  building  upon  the  site  of  the  stables 
in  Red  Lion  Yard,  lately  taken  down  as  in  the  bill  mentioned,  of  a 
greater  height  in  any  part  thereof  than  the  elevation  of  the  old 
buildings  as  they  formerly  stood  thereon,  so  as  to  darken  or  obscure 
any  of  the  respondents'  ancient  lights,  or  to  obstruct  the  free  access 
of  light  and  air  as  theretofore  to  the  respondents'  premises,  or  any 
part  thereof,  and  from  building  in  any  manner  or  doing  any  act 
upon  the  site  of  the  old  building  in  Red  Lion  Yard  whereby  the 
owners  or  occupiers  of  the  house  and  premises  No.  21  Cockspur 
Street  might  be  prevented  from  enjoying  the  same  amount  of  light 
and  air  as  they  had  hitherto  enjoyed  without  interruption  from  the 

owners  or  occupiers  of  the  former  stables  in  Red  Lion  Yard ; 

*  280    (2)  that  the  appellant  *  might  be  ordered  to  pay  the  costs  of 

the  suit,  and  (8)  for  further  or  other  relief. 
The  respondents  moved  for  an  interlocutory  injunction  in  the 
terms  of  the  prayer  of  the  bill,  which  his  Honor  the  Master  of  the 
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Bolls  granted,  after  having  satisfied  himself  by  personal  inspection 
of  the  premises  that  the  respondents  had  made  out  their  case. 
From  the  injunction  so  granted  the  present  appeal  was  brought, 

Mr.  HohhouBe  and  Mr.  Fischer ,  for  the  appellant,  having  opened 
the  case,  the  Lord  Chancellor  expressed  some  difficulty  in  hearing 
an  appeal  under  circumstances  where,  as  here,  the  Judge  of  the 
Court  below,  being  a  Judge  not  only  of  law  but  of  fact,  had 
informed  himself  of  the  facts,  not  solely  by  the  evidence  before 
him,  but  by  the  evidence  of  a  personal  inspection  of  the  premises 
had  by  himself ;  but  upon  the  counsel  for  the  appellant  urging  that 
the  Master  of  the  Rolls  could  not  have  had  any  intention  in  mak- 
ing the  personal  inspection  which  he  had  made  to  preclude  an 
appeal  from  his  order,  which  would  be  the  result  if  his  Lordship 
declined  to  hear  an  appeal  on  the  ground  of  the  inspection  having 
been  had,  and  upon  counsel  for  the  respondents  consenting  to  rely 
upon  the  evidence  without  praying  in  aid  the  conclusion  of  the 
Master  of  the  Rolls  derived  from  his  personal  inspection,  the  ap- 
peal proceeded  on  its  merits, 

Mr.  HohhouBe  and  Mr.  Fischer^  for  the  appellant.  —  The  obstruc- 
tion of  light  caused  by  the  proposed  buildings,  if  ei'ected  according 
to  the  revised  plan,  would  not  be  enough  to  support  an 
injunction.  There  *  must  be  such  a  privation  of  light  as  *  281 
would  render  the  house  less  comfortable  for  occupation,  or 
less  convenient  for  the  purposes  of  the  trade  carried  on  there  than 
it  had  previously  been.  Back  v.  Stacey^  (a)  Parker  v.  Smithy  (b') 
Pringle  v.  Wernham.  (c)  The  eflFect  of  the  obstruction  must  be 
material  injury  amounting  to  a  nuisance,  The  Attomey- General  v. 
Nichols  (rf)  Wynstanley  v.  Lee^  (e)  and  of  such  a  nature  that  it 
cannot  be  estimated  in  money.  Isenberg  v.  The  Fast  India  House 
Estate  Company  (^Limited.)  (jg")  The  damage  must  be  present 
damage,  and  not  apprehended  future  injury.  The  Earl  of  Ripon  v. 
Hohart.  (A)  The  light  left  would  be  amply  sufficient  to  illuminate 
a  counting-house,  or  the  back  part  of  a  grocer's  shop,  and  it  is  im- 
material that  the  premises  may  be  hereafter  used  for  purposes 

(a)  2  C.  &  P.  465.  (/)  2  Swanst.  333. 

(6)  6  C.  &  P.  438.  Ig)  Supra,  p.  263. 

(c)  7  0.  &  P.  877.  (A)  3  My.  &  K.  169. 

(d)  16  Ves.  338. 
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reqairiug  more  light.  Besides  which,  the  erection  of  neighbouring 
buildings  had  already,  before  the  obstruction  now  complained  of, 
seriously  altered  the  status  of  the  respondents'  lights. 

At  the  conclusion  of  the  arguments  for  the  appellant,  the  Lord 
Chancellor  directed  the  case  to  stand  over  for  either  side  to  adduce 
further  evidence  as  to  the  importance  of  the  light  derived  to  the 
respondents'  shop  through  tlie  counting-house  window,  as  to  which 
point  his  Lordship  said  that  he  was  not  adequately  informed  by 
the  evidence  already  before  the  Court.  As  to  the  basement  win- 
dow and  the  greenhouse,  and  the  first  floor  window,  his  Lordship 
intimated  a  present  impression  against  the  respondents'  case,  as 

also  to  the  counting-house  window,  the  counting-house  being 
*  282    regarded  as  a  mere  counting-house ;  *  and  his  Lordship 

added  that  he  was  not  at  all  disposed  to  let  the  jurisdiction 
of  the  Court  be  exercised,  except  in  cases  in  which  it  was  impossi- 
ble to  do  justice  without  the  interference  of  the  Court. 

March  19. 

The  case  now  came  on  again  for  further  argument  on  additional 
evidence,  the  Lord  Chancellor  stating  that  he  had  himself  followed 
the  example  of  the  Master  of  the  Rolls  and  made  a  personal  in- 
spection of  the  premises  in  the  interval  which  had  elapsed  since 
the  former  hearing. 

Mr.  Hohhouse  and  Mr,  Fischer^  for  the  appellant,  renewed  their 
arguments  on  his  behalf,  and  commented  on  the  further  evidence 
now  before  the  Court. 

Mr.  Selwyn,  and  Mr.  R.  Ryder  Dean^  for  the  respondents.  —  The 
result  of  the  evidence  in  this  case  is  clear,  that  injury  here  exists 
to  residence,  comfort,  trade,  and  market  value  alike.  The  injunc- 
tion, tlierefore,  was  rightly  granted ;  Wilson  v.  Toumendj  (a)  Herz 
V.  The  Union  Bank  of  London  ;  (6)  and  it  is  immaterial  whether 
the  injury  is  to  what  the  property  is  in  its  existing  state,  or 
whether  it  is  to  what  the  property  may  hereafter  become  if  used 
for  any  other  purpose  than  its  present  purpose.  With  regard  to 
the  latter  kind  of  injury,  some  of  the  respondents  here  are  trustees, 
and  if  the  result  of  the  alterations  now  in  progress  is  that  their 

(a)  1  Dr.  &  Sm.  324.  (b)  2  6i^.  6S6. 
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property  if  sold  would  produce  less  than  it  otherwise  would  hare 
produced,  it  follows  that  the  alterations  in  question  are  in  reality 
a  present  loss  to  them. 

*  [The  Lord  Chancellor.  —  If  the  occupiers  had  been,  as    *  288 
they  are  not,  the  only  plaintiffs,  I  should  not  have  thought 
the  present  a  case  for  an  injunction.] 

Mr.  Hobhavse^  in  reply,  argued  that  the  injury  to  form  a  ground 
for  relief  by  way  of  injunction  must  be  a  present  actual  injury  for 
which  damages  could  be  given  at  law,  and  not  a  mere  possible 
future  injury,  and  he  referred  to  and  commented  on  Wilson  v. 
Tottmendy  and  also  Renshaw  v.  Bean  (a)  and  Shadwelly.  Hutchinr 
•oil.  (h) 


Judgment  reserved. 


June  25. 


The  Lord  Chancellor.  —  I  have  felt  some  difficulty  in  dispos- 
ing of  this  application. 

It  is  not  in  every  case  in  which  an  action  can  be  maintained  for 
the  obstruction  of  ancient  lights  that  an  injunction  will  be  granted 
by  a  Court  of  Equity.^ 

Something  more  is  required  than  that  amount  of  injury  for 
which  damages  may  be  recovered  at  law.  As  observed  by  Lord 
Eldon,  this  Court  will  not  interpose  upon  every  degree  of  darken- 
ing ancient  lights  and  windows ;  but  the  standard  of  the  amount 
of  damage  that  calls  for  the  exercise  of  the  jurisdiction  to  grant 
preventive  relief  or  to  prohibit  the  continuance  of  the  nuisance 
has  not  been  defined  with  any  certainty. 

In  The  Attorney- General  v.  Nichols  (c)  which  was  an  ap- 
plication for  an  injunction  to  restrain  the  building  of  a  *  wall    *  284 
which  would  darken  the  ancient  lights  of  a  hospital,  Lord 
Eldon  is  represented  as  saying,  —  "  The  foundation  of  this  juris- 
diction, interfering  by  injunction,  is  that  head  of  mischief,  alluded 

(a)  IS  Q.  B.  112. 

(b)  3  C.  &  P.  615 ;  4  ib.  33S ;  2  B.  &  Ad.  97. 
(e)   16  Vea.  338,  842. 

^  See  Lanfranchi  v.  Mackenzie,  L.  R.  4  £q.  426 ;  Dent  v.  Auction  Mart  Co., 
L.  B.  2  £q.  245. 
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to  bj  Lord  Habdwicee,  that  sort  of  material  injury  to  the  comfort 
of  the  existence  of  those  who  dwell  in  the  neighbouring  house 
requiring  the  application  of  a  power  to  prevent,  as  well  as  remedy, 
an  evil  for  which  damages  more  or  less  would  be  given  in  an 
action  at  law/* 

The  sentence  is  not  accurately  worded,  but  it  may  be  collected 
that  Lord  Eldon  meant  to  say,  that  where  the  darkening  of  the 
ancient  windows  of  a  dwelling-house  materially  injured  the  com- 
fort of  the  existence  of  those  who  dwelt  in  it,  the  Court  would 
interfere  by  injunction. 

This  rule  or  standard  would  have  no  application  to  a  manufactory 
or  business  premises  which  are  not  occupied  otherwise  than  for  the 
purposes  of  some  trade  or  manufacture. 

But,  upon  a  similar  principle,  where  the  obstruction  of  the 
ancient  lights  of  a  manufactory  or  of  business  premises  renders 
the  buildings  to  a  material  extent  less  suitable  for  the  business 
carried  on  in  them,  it  is  a  case  for  injunction,  and  not  merely  for 
compensation  in  damages. 

The  foundation  of  tlie  jurisdiction  appears  to  be  that  injury  to 
property  which  renders  it  in  a  material  degree  unsuitable  for  the 
purposes  to  which  it  is  now  applied,  or  lessens  considerably  the 
enjoyment  which  the  owner  now  has  of  it.  The  Court  considers 
that  injury  of  this  nature  does  not  admit  of  being  measured  and 

redressed  by  damages. 
*  285       *It  is  true  that  in  The  Attorney- General  v.  Nichol  Lord 
Eldon  is  reported  to  have  said,  —  "I  repeat  the  observa- 
tion of  Lord  Habdwicke,  that  a  diminution  of  the  value  of  the 
premises  is  not  a  ground,"  that  is,  for  injunction. 

But  there  is  here  some  error  in  the  report.  Lord  Hardwicke 
made  no  such  general  observation.  In  the  case  referred  to,. which 
is  that  of  The  Fishmongers^  Company  v.  The  East  India  Comr 
pany^  (a)  Lord  Hardwicke  says, — "  It  is  not  sufficient  to  say  it  will 
alter  the  plaintiffs'  lights,  for  then  no  vacant  piece  of  ground  could 
be  built  on  in  the  city ;  and  here  will  be  seventeen  feet  distance, 
and  the  law  says  it  must  be  so  near  as  to  be  a  nuisance.  It  is 
true  the  value  of  the  plaintiffs'  house  may  be  reduced  by  rendering 
the  prospect  less  pleasant,  but  that  is  no  reason  to  hinder  a  man 
from  building  on  his  own  ground." 

(a)  1  Dick.  163,  165. 
[  216  ] 


JACKSON  V.  THE   DUKE  OF  NEWCASTLE.  *  285 

It  is  clear,  therefore,  that  what  Lord  Hardwicke  meant  to 
determine,  and  did  determine,  was  this,  —  that  the  shutting  out  of 
a  view  or  prospect  will  not  afford  a  ground  for  the  interference  hy 
way  of  injunction,  eyen  though  it  be  attended  by  a  diminution  of 
the  value  of  the  premises.  He  did  not  decide  that  a  diminution 
of  value  by  the  obstruction  of  ancient  lights  is  not  a  ground  for  an 
injunction.^ 

The  peculiar  difficulty  which  exists  in  the  present  case  is  of  this 
nature. 

If  I  am  to  look  to  the  house  of  the  plaintiffs,  as  it  now  is, 
and  to  the  use  which  is  now  made  of  it,  and  not  to  *  take  *  286 
into  account  any  future  change  or  different  use  of  the  prem- 
ises, then  I  am  clearly  of  opinion  that  the  new  buildings,  as  they 
are  proposed  to  be  erected,  will  not  materially  injure  the  comfort 
of  the  existence  of  those  who  dwell  in  the  plaintiffs'  house,  or 
render  it  less  suitable  for  the  business  which  is  now  carried  on  in 
it,  to  such  a  material  extent  as  to  require  the  interference  of  this 
Court  by  injunction. 

It  is  necessary  to  explain  the  particular  facts  of  the  case  as  I 
have  ascertained  them. 

In  the  first  place,  I  must  remind  the  parties  concerned  that  the 
Master  of  the  Rolls  proceeded  upon  conclusions  of  facts  derived 
from  his  own  inspection  of  the  premises.  This  was  no  doubt  done 
with  the  consent  of  both  parties.  I  also  have  followed  his  exam- 
ple in  that  particular.;  because  I  thought  it  impossible  to  sit  in 
judgment  on  his  Honor's  order  unless  I  had  the  same  or  equal 
advantages  of  information  in  respect  to  the  premises  which  were 
possessed  by  his  Honor.  I  am  by  no  means  clear,  however,  that 
this  is  a  course  which  a  Judge  in  a  Court  of  Equity  ought  to  adopt, 
and  for  this  reason,  —  a  Judge  is  bound  to  pronounce  his  decision 
according  to  the  evidence  before  him,  but  his  inspection  of  the 
premises  may  bring  him  to  a  conclusion  directly  opposed  to  that 
which  is  established  by  the  evidence,  and  the  order  then  will  ex 
facie  proceed  upon  evidence  which,  according  to  the  weight  of  it, 
would  warrant  and  require  a  different  conclusion  from  that  which 
is  embodied  in  the  order. 

However,  upon  an  examination  of  the  premises,  I  was  perfectly 
satisfied  that  the  complaint,  so  far  as  it  related  to  two  of  the 

1  See  Lanfranchi  v.  Mackenzie,  L.  R.  4  £q.  426. 
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*287   particulars  mentioned  —  namely,  the  basement  *  window, 
and  the  window  behind  the  greenhouse  on  the  first  floor — 
is  altogether  without  foundation. 

But  there  remains  the  complaint  with  regard  to  the  principal 
subject,  the  window  of  the  counting-house. 

It  is  very  difficult  to  convey  a  right  apprehension  of  the  premises 
as  I  received  it  from  ocular  inspection,  when  contrasted  with  the 
manner  in  which  they  would  appear  to  a  person  reading  only  the 
affidavits. 

The  complaint  before  me  was,  that  the  window  of  the  counting- 
house  would  be  so  far  darkened  as  materially  to  interfere  with  its 
use,  and  further,  that  the  window  of  the  counting-house  was  the 
source  of  light  to  the  shop  itself,  which  lies  in  front  of  the  counting- 
house,  that  light  being  received  into  the  shop  through  a  glazed 
partition  by  which  the  shop  is  divided  from  the  counting-house. 

That  which  is  called  the  counting-house  I  find  to  be  a  very 
small  room  with  a  low  ceiling,  and  having  at  an  elevation  of 
between  five  and  six  feet  from  the  floor  a  long  narrow  window 
running  the  whole  length  of  the  room,  and  looking  to  the  south- 
east. It  is  accurately  described  in  the  tenth  paragraph  of  the  bill : 
—  ^'  The  counting-house  is  and  always  has  been  lighted  by  a  single 
window  nine  feet  wide  and  four  feet  five  inches  high,  and  is  sepa- 
rated from  the  front  shop  by  a  glazed  partition."  The  window 
runs  up  to  the  ceiling,  and  the  base  or  sill  of  the  window  is,  as  I 
have  said,  at  a  considerable  elevation  from  the  floor.  What  gives 
the  room  the  denomination  of  a  counting-house  is  the  existence  of 
a  high  desk,  to  which  you  ascend  by  a  couple  of  steps,  and 
*  288  which  has  been  necessarily  elevated  to  that  extent  in  *  order 
that  the  person  sitting  or  standing  for  the  purpose  of  writing 
at  the  desk  may  obtain  light  through  the  window. 

The  room  appears  to  be  used  for  that  purpose  occasionally  only. 
It  is  not  likely  that  a  small  grocer's  shop  would  require  the  con- 
stant presence  of  a  clerk  or  clerks  in  a  counting-house.  It  is  called 
the  .counting-house  because  the  books  of  the  shop  are  kept  upon  the 
desk,  which  is  raised  in  the  manner  that  I  have  described. 

With  respect  to  the  glazed  partition,  no  doubt  it  was  intended 
for  the  purpose  of  obtaining  a  borrowed  light  at  the  back  of  the 
shop.  The  whole  business  of  the  shop  is  conducted  at  the  counter 
in  the  front  part,  and  the  value  of  the  borrowed  light  appears 
to  have  been  very  little  appreciated,  for  the  panes  of  glass  in  the 
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glazed  partition  were  exceedingly  dirty,  and  were  obstructed  by 
packages  piled  np  against  them,  which  plainly  showed  —  a  conclu« 
sion  warranted  by  the  whole  condition  of  the  premises  —  that  the 
light  obtained  from  the  window  of  the  back  part  of  the  shop  was 
not  essentially  necessary  for  the  conduct  of  the  business  therein. 
Every  thing  that  would  have  to  be  sold  would  be  brought  to  the 
counter  in  the  front  part  of  the  shop,  and  would  be  seen  and  exhib- 
ited by  the  light  obtained  from  the  front  window. 

The  argument  before  me  proceeded  greatly  upon  the  obstructions 
already  made  to  the  light  of  this  counting-house  window.  I  am 
not  of  opinion  that  that  argument  is  well  founded.  It  is  true,  that 
previous  to  the  erection  of  some  of  the  houses  forming  part  of  the 
terrace  which  has  been  built  by  Messrs.  TroUope  to  a  considerable 
height,  the  counting-house  enjoyed  an  open  prospect  not  only  to  the 
south-east,  where  it  remains  open,  but  also  to  the  south- 
west. It  is  true,  that  those  buildings  *  excluded  from  it  *  289 
sunshine  from  the  south-west ;  but  it  is  equally  true,  that 
there  is  a  wide  space  by  which  it  now  receives  air  and  sunshine 
from  the  south-south-east ;  and  it  is  certainly  true,  that  the  pro- 
posed buildings  will  in  some  degree  interfere  with  the  access  of 
that  light  and  air. 

I  am  driven  then  to  consider  this  point,  which  I  believe  to 
a  certain  extent  to  be  new. 

I  find  a  threatened  obstruction,  which  will  no  doubt  abridge  the 
light  now  received  through  the  window  of  the  counting-house: 
but  it  will  still  leave,  beyond  all  doubt,  an  abundance  of  light  for 
the  ordinary  operations  which  are  now  carried  on  in  the  counting- 
house.  First  of  all,  then,  it  is  not  a  case  in  which  I  can  say  that 
the  abridging  of  the  light  which  is  now  received  in  this  small 
room,  called  a  counting-house,  will,  in  the  language  of  Lord  Eldon, 
materially  impair  ^'  the  comfort  of  the  existence  of  those  who 
dwell  in  the  house,"  and  I  cannot  say  that  the  abridgment  of  the 
light  will,  to  such  a  material  extent,  detract  from  the  value  of  the 
counting-house,  considered  as  an  integral  portion  of  the  business 
premises,  as  materially  to  affect  the  suitableness  of  those  premises 
for  the  purposes  to  which  they  are  now  applied. 

But  then  I  am  sensible  that  it  is  quite  possible  that  premises  in 
that  situation  may  hereafter  be  applied  to  another  purpose,  and 
made  applicable  to  a  different  business,  in  which  the  proposed 
abridgment  of  light  and  air  will  operate  most  materiallv  to  the 
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The  complaint  before  me  was,  that  the  window  of  the  counting- 
house  would  be  so  far  darkened  as  materially  to  interfere  with  its 
use,  and  further,  that  the  window  of  the  counting-house  was  the 
source  of  light  to  the  shop  itself,  which  lies  in  front  of  the  counting- 
house,  that  light  being  received  into  the  shop  through  a  glazed 
partition  by  which  the  shop  is  divided  from  the  counting-house. 

That  which  is  called  the  counting-house  I  find  to  be  a  very 
small  room  with  a  low  ceiling,  and  having  at  an  elevation  of 
between  five  and  six  feet  from  the  floor  a  long  narrow  window 
running  the  whole  length  of  the  room,  and  looking  to  the  south- 
east. It  is  ftccuratfily  described  in  the  tenth  paragraph  of  the  bill : 
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the  room  the  denomination  of  a  counting-house  is  the  existence  <>t 
a  high  desk,  to  which  you  ascend  by  a  couple  of  steps,  ami 
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prejudice  of  the  owners  of  these  premises,  and  may  interfere  to  a 
considerable  degree  with  their  valuable  application  and  adaptation 
to  some  future  business  different  from  that  which  is  now  carried 

on  there. 
*290  *The  question  then  that  I  have  to  determine  is  this: 
whether  I  can  interfere  by  way  of  injunction,  when  that 
injunction  will  be  founded,  not  upon  the  extent  of  present  injury 
requiring  that  interference,  but  upon  an  injury  which,  having 
regard  to  a  possible  future  destination  of  the  premises,  may 
materially  affect  their  value. 

I  cannot  find  that  the  question  has  been  anywhere  decided.  I 
cannot  find  that  it  has  been  in  any  authority  adverted  to.  The 
ground  of  the  jurisdiction  when  stated  is  always  stated  with  this 
accompaniment,  that  it  must  be  an  injury  for  which  damages  at 
law  can  be  obtained. 

If  I  regard  the  injury  for  which  damages  at  law  can  now  be 
obtained,  it  would  be  the  injury  done  simply  to  the  counting-house 
by  the  proposed  diminution  of  light,  a  diminution  which  I  believe 
would  leave  still  the  light  quite  sufficient  for  all  the  purposes  to 
which  the  room  is  now  applied.  It  is  perfectly  true,  that  these 
premises,  when  they  cease  to  be  a  grocer's  shop,  may  be  converted 
into  a  jeweller's  shop,  where  the  sunshine  and  the  light  at  the 
back  of  the  premises  received  through  the  window  of  the  counting- 
house  may  be  of  the  greatest  possible  value  in  the  conduct  of  that 
business ;  or  they  may  be  applied  for  a  silk-mercer's  shop,  where 
the  requisite  quantity  of  light  for  the  purpose  of  distinguishing 
colours  and  the  shades  and  hues  of  colour  may  be  of  the  greatest 
importance.  The  obstruction  therefore  may  injure  the  premises 
possibly  hereafter ;  but  the  obstruction  at  the  present  time  does 
not  injure  the  premises  to  such  an  extent  as,  having  regard  to  the 
rules  which  I  have  extracted  and  adverted  to,  would  warrant  the 
interference  of  the  Court  by  way  of  injunction. 

It  is  undoubtedly  true,  that  not  only  may  a  tenant  of  prem- 
*  291  ises  threatened  with  a  nuisance  of  this  kind  apply  *  to  this 
Court  for  an  injunction,  but  the  owner  of  the  reversion  may 
also  apply.  But  I  apprehend  that  both  in  the  one  case  and  in  the 
other  the  application  must  be  founded  upon  the  present  existing 
injury,  and  that  future  possibilities  cannot  be  speculated  upon  by 
the  Court. 

At  the  same  time,  I  am  very  sensible  of  this,  that  gi*eat  injury 
[220] 


JACKSON  V.  THE  DUKE  OP  NEWCASTLE.         *  291 

may  in  reality  be  done  by  an  interference  with  property,  at  present 
not  attended  with  that  amount  of  injury,  but  which  amount  of 
injury  may  be  consequent  upon  a  very  probable  future  application 
and  use  of  that  property.  Of  course,  in  speaking  of  the  future 
use  of  the  property,  I  assume  a  use  where  the  aperture  of  the 
window  would  remain  the  same  as  it  is  now,  because  any  future 
complaint  must  still  be  founded  upon  the  existence  of  the  ancient 
light.  The  words  "  ancient  light,"  however,  do  not  in  the  smallest 
degree  import  that  the  window  itself  shall  remain  of  the  same 
construction  and  shape ;  for  example,  the  windows  of  this  Court, 
which  are  the  old-fashioned  casements,  may  be  replaced  by  large 
sashes  consisting  of  one  piece  of  plate  glass,  and  of  course  there- 
fore affording  a  much  greater  and  more  abundant  supply  of  light ; 
but  the  aperture  must  remain  the  same. 

In  this  state  of  things,  the  course  that  I  propose  to  adopt  is 
this :  I  shall  direct  Uiat  the  order  which  I  make  shall  not  be  drawn 
up  until  the  day  after  the  next  sitting  of  this  Court.  I  will  give 
leave  to  the  counsel  of  the  plaintiffs  to  try  to  be  more  successful 
than  I  have  been  myself  in  finding  any  anthority  that  will  warrant 
me  in  looking  to  the  possible  future  use  that  may  be  made  of  the 
premises ;  and  if  they  shall  not  be  successful  in  enabling  me  to 
arrive  at  a  different  conclusion  from  that  which  I  have  been 
compelled  to  arrive  at,  then  I  propose  *  to  frame  my  order  *  292 
in  something  like  the  following  words :  "  Dissolve  the  in- 
junction, but  without  prejudice  to  any  future  application ; "  there 
may  be  circumstances  attending  the  building  which  may  render 
another  application  necessary  and  more  successful ;  ^'  and  the 
plaintiffs  are  to  be  at  liberty  to  make  any  application  they  may  be 
advised  to  make  touching  the  damage  sustained  by  them,  and  are 
also  to  be  at  liberty  to  bring  any  action  at  law,"  rather  than  to 
come  here  and  have  the  damages  assessed.  I  shall  not  deprive 
them  of  that  opportunity,  —  ^^  and  the  defendant  is  not  without 
leave  of  the  Court  to  move  to  dismiss  this  bill  for  want  of  prose- 
cution." 

I  have  considerable  difficulty  in  arriving  at  this  conclusion, 
which,  I  am  aware,  may  stop  short  in  point  of  the  exercise  of 
jurisdiction  of  that  which  the  reason  of  the  case  would  require,  if 
I  could  find  any  authority  to  warrant  me  in  going  the  length  to 
which  I  thought  it  would  be  reasonable  to  go.  But  I  have  found 
nothing  which  authorizes  me  to  look  into  the  possible  future,  or  to 
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speculate  about  the  future  condition  of  the  premises ;  and  I  am 
obliged  therefore  to  confine  my  right  of  interference  to  that  which 
the  exigency  of  the  present  circumstances  justifies  and  renders 
necessary. 

That  exigency  does  not,  in  my  view  of  the  case,  extend  to  an 
injunction.    I  apprehend  that  tlie  harm  done  to  the  plaintifis  is 
^  one  which  in  the  present  condition  of  things  may  be  satisfactorily 
and  fully  redressed  by  damages,  and  does  not  require  the  prevent- 
ive relief* 

July  2. 

The  case  was 'again  mentioned  on  this  day  by  Mr.  SelwyUy  who 
said  that  the  respondents'  counsel  had  been  unable  to  find  any 
authority  for  the  interference  of  the  Court  by  way  of  injunction, 
on  the  ground  of  possible  future  injury  to  the  property 
*  293  injured ;  but  that  the  *  parties  had  been  in  communication 
with  a  view  to  a  pecuniary  settlement  of  the  matter ;  and  it 
was  finally  arranged,  Mr.  Robh(m9e  consenting  on  the  part  of  the 
appellant,  that  the  matter  should  stand  over  for  a  week  from  tliis 
day  for  an  agreement  for  pecuniary  compensation  to  be  arrived 
at  between  the  parties ;  in  default  of  which,  tlie  Lord  Chancellor 
expressed  his  willingness  to  decide  the  whole  question  as  to  dam- 
ages and  costs,  without  further  evidence  or  argument,  or  without 
any  further  action  as  the  matter  then  stood. 


♦SPIRETT  V.  WILLOWS. 

1864.    December  13.    1866.    January  18.    Before  the  Lord  Chancellor  Lord 

WK8TBURT. 

If  the  debt  of  a  creditor  by  whom  a  yolantary  settlement  is  impeached  under 
Stat.  13  Ells.  c.  6,  existed  at  the  date  of  the  settlement,  and  it  is  shown  that 
the  remedy  of  the  creditor  is  defeated  or  delayed  by  the  existence  of  the 
setdement,  it  is  not  necessary  for  him  to  show  insolrency  on  the  part  of  the 
debtor  at  the  date  of  or  occasioned  by  the  settlement.' 

Bot  if  a  voluntary  settlement  or  deed  of  gift  be  impeached  by  creditors  whose 
debts  had  not  been  contracted  at  the  date  of  the  settlement,  then  it  is  neces- 
sary to  show  either  that  the  settlor  made  the  settlement  with  express  intent 

^  See  Freeman  o.  Pope,  L.  R.  9  £q.  206 ;  S.  C.  L.  R.  5  Ch.  Ap.  538 ;  Reade 
V.  Livingston,  3  John.  Ch.  481 ;  Skarf  v.  Soulby,  1  Mac.  ft  G.  364  and  note  (2); 
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to  delsj,  hinder,  or  defraud  creditors,  or  that  allter  the  settlement  the  settlor 
had  no  sufficient  means  or  reasonable  expectation  of  being  able  to  paj  his 
then  existing  debts,  but  was  reduced  to  a*  state  of  insolvency ;  in  which  case 
the  law  infers  that  the  settlement  was  made  with  intent  to  delay,  hinder,  or 
defraud  creditors,  and  is  therefore  fraudulent  and  void.' 

The  fact  of  a  voluntary  settlor  retaining  money  enough  to  pay  the  debts  which 
he  owes  at  the  time  of  making  the  settlement,  but  not  actually  paying  them, 
gives  no  different  character  to  the  settlement,  and  does  not  take  it  out  of  the 
statute.* 

A  trust  in  a  marriage  settlement  of  personalty  belonging  to  the  intended  wife, 
declared  to  be  **  only "  for  her,  her  executors,  administrators,  and  assigns, 
does  not  create  a  separate  use  in  her  in  such  personalty.^ 

The  fact  of  .a  settlement  having  been  made  of  part  of  an  intended  wife^s  person- 
alty on  her  marriage,  upon  trusts  for  her  and  the  children  of  the  marriage, 
does  not  bar  her  equity  to  an  additional  settlement  out  of  other  personal 
property  belonging  to  her  prior  to  her  marriage,  and  left  unsettled  upon  the 
occasion  of  the  marriage,  as  against  her  husband^s  assignee,  if  he  is  obliged 
to  resort  to  this  Court  in  order  to  reach  it.^ 


Reese  R.  Silver  Mining  Co.  v.  Atwell,  L.  R.  7  Eq.  847 ;  Mackay  v.  Douglas, 

L.  R.  14  £q.  106 ;   Tilley  v.  Register,  4  Minn.  891 ;   Coolidge  v,  Melvin,  42 

K.  U.  531 ;  fiabcock  v.  Eckler,  24  K.  Y.  623 ;   2  Kent,  441  et  seq. ;  Enders  v. 

Williams,  1  Met.  (Ky.)  346 ;  Church  t;.  Chapin,  36  Vt.  223 ;  Ellinger  t;.  Crowl, 

17  Md.  361 ;  Van  Wyck  v.  Seward,  6  Paige,  62 ;  Kuhn  v.  Stansfield,  28  Md. 

210 ;  Chambers  v.  Spencer,  6  Watts,  406 ;  2  Dart  V.  &  P.  (4th  Eng.  cd.)  827 ; 

2  Sugden  V.  &  P.  (8th  Am.  ed.)  714,  note  (t) ;  Lush  t;.  Wilkinson,  6  Yes. 

(Am.  ed.)  387,  note  (b)  ;   Loeschigk  v,  Hatfield,  5  Rob.  (N.  Y.)  26 ;   Story 

Sales  (4th  ed.),  §  513  and  notes;  Stewart  v.  Rogers,  25  Iowa,  395;  Mitchell 

9.  Beny,  1  Met.  (Ky.)  602;  Lowry  v.  Fisher,  2  Bush  (Ky.),  70;  1  Story  Eq. 

Jur.  §  360 ;   Pomeroy  v,  Bailey,  43  N.  H.  118,  where  the  cases  are  carefully 

examined  by  Mr.  Justice  Bellows  ;  Kerr  F.  &  M.  (1st  Am.  ed.)  204  et  acq,  \ 

Croesley  v,  Elworthy,  L.  R.  12  Eq.  158 ;  Freeman  v,  Bumham,  36  Conn.  469 ; 

Gridley  v.  Watson,  63  HI.  186 ;  Hunters  v,  Waite,  8  Grattan,  26. 

'  The  decision  of  Vice-chancellor  Kinderslby  in  Jenkyn  v,  Vaughan,  3 
Drew.  419  was,  that,  if  there  be  a  creditor  subsequent  to  the  deed,  and  there 
be  also  at  the  time  of  filing  the  bill  to  set  it  aside  an  unpaid  creditor  prior  to  the 
deed,  the  subsequent  creditor  has  exactly  the  same  right  to  file  a  bill  as  the 
prior  creditor  has.  And  in  Freeman  v.  Pope,  L.  R.  9  Eq.  206,  Vice-Chancellor 
Jamks,  declaring  himself  bound  by  the  decision  of  Lord  Westbury  in  Spirett  v. 


'  See  Kent  v.  Riley,  L.  R.  14  Eq.  190. 

*  See  Gilbert  v.  Lewis,  1  De  G.,  J.  &  S.  38. 

^  See  Spirett  v.  Willows,  L.  R.  1  Ch.  Ap.  520;  Barrow  o.  Barrow,  5  De  G., 
M.  &  G.  782,  and  note  (1) ;  Scott  v.  Spashett,  3  Mac  &  O.  599,  note  (2) ; 
I>unkley  v.  Dunkley,  2  De  G.,  M.  &  G.  390,  note  (1)  ;  Perry  Trusts,  §§  627- 
637 ;  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  105,  106 ;  Haviland  v.  Bloom,  6  John.  Ch. 
178 ;  Ex  parU  Beresford,  1  Desaus.  263. 
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This  was  an  appeal  from  a  decree  of  his  Honor  the  Vice-Chan- 
celler  Stuart  setting  aside,  at  the  suit  of  a  husband's  creditors' 

Willows,  3  De  G.,  J.  &  S.  293,  and  of  Vice-Chanoellor  Kinderslby  in  Jenkyn 
V.  Vaughan,  but  with  obvious  reluctance,  held  that,  if  at  the  time  of  executing  a 
Toluntary  settlement,  the  settlor  is  indebted,  and  in  the  result  any  prior  creditor 
is  delayed  in  payment  of  his  debt,  then,  however  solvent  the  settlor  may  have 
been  at  the  time,  and  however  free  from  any  fraudulent  intention  the  settlement 
may  have  been,  it  may  be  set  aside  at  the  suit  of  a  subsequent  creditor.  See 
L.  R.  5  Ch.  Ap.  638;  Churchill  v.  Wells,  7  Bush  (Ky.).  364;  Thompson  v. 
Webster,  4  Drew.  628 ;  Phillips  v.  Wooster,  36  N.  Y.  412.  Where  a  convey- 
ance is  intentionally  made  to  defraud  creditors  generally,  it  seems  quite  reason- 
able that  it  should  be  held  void,  as  to  subsequent  as  well  as  to  prior  creditors,  on 
account  of  bad  faith.  Carter  v.  Grimshaw,  49  N.  H.  100 ;  1  Story  £q.  §  361 ; 
Smyth  V,  Carlisle,  16  N.  H.  417 ;  Smyth  v.  Carlisle,  17  N.  H.  417 ;  Nicholas  v. 
Ward,  1  Head  (Tenn.),  323 ;  Coolidge  o.  Melvin,  42  N.  H.  533, 534 ;  McConike 
V.  Sawyer,  12  N.  H.  403 ;  Horn  v.  Volcano  &c.  Co.,  13  Cal.  62 ;  Clarke.  French, 
23  Maine,  221;  Winchester  v.  Charter,  12  Allen,  609,  610;  S.  C.  97  Mass. 
140 ;  S.  C.  102  Mass.  272 ;  Savage  v.  Murphy,  8  Bosw.  (N.  Y.)  75 ;  Mullen  v, 
Wilson,  44  Penn.  St.  413 ;  Moore  v.  Blondham,  19  Md.  172 ;  Livermorev.  Bou- 
telle,  11  Gray,  217 ;  Marston  v,  Marston,  54  Maine,  476 ;  Wyman  v.  Brown,  50 
Maine,  148;  Cramer  v.  Bedford,  2  C.  E.  Green  (N.  J.),  367 ;  Lowry  ».  Fisher, 
2  Bush  (Ky.),  70;  Ware  v,  Gardner,  L.  R.  7  £q.  317;  McLane  r.  Johnson,  43 
Vt.  48.  *•  But,"  as  Judge  Story  observes,  •*  where  the  conveyance  is  bond  Jide 
made,  and  under  circumstances  demonstrative  of  the  non-existence  of  any  inten- 
tion to  defraud  any  creditor,  there  seems  to  be  some  difficulty  in  perceiving  how 
the  subsequent  creditors  can  make  out  any  right,  as  against  the  voluntary  grantee, 
through  the  equity  of  the  antecedent  creditors.^'  1  Story  £q.  Jur.  §  361 ;  see 
Ward  0.  HoUins,  14  Md.  158 ;  Bullett  v,  Taylor,  34  Miss.  708 ;  Horn  v.  Volcano 
&c.  Co.,  13  Cal.  62 ;  Nicholas  v.  Ward,  1  Head  (Tcnn.) ,  323 ;  Enders  v,  Williams, 
1  Met.  (Ky.)  346 ;  Todd  v.  Hartley,  2  Met.  (Ky.)  206 ;  Hurdt  v.  Courtenay, 
4  Met.  (Ky.)  139 ;  Webb  v,  Roff,  9  Ohio  (N.  S.),  430 ;  Whitescarver  r.  Bonney, 
9  Iowa,  480 ;  Fifield  v.  Gaston,  12  Iowa,  218 ;  Lyman  v,  Cessford,  15  Iowa, 
229 ;  Baker  v.  Gilman,  52  Barb.  26 ;  Babcock  v,  Eckler,  24  K.  Y.  623 ;  Converse 
V.Hartley, .31  Conn. 372;  Kendall  v,  Fitts,  22  N.  H.  6;  Parsons  v.  McKnight, 
8  N.  H.  37  ;  Carlisle  p.  Rich,  8  N.  H.  50 ;  Smith  t;.  Smith,  11  N.  H.  465 ;  Howe 
V.  Ward,  4  Greenl.  195 ;  2  Sugden  V.  &  P.  (8th  Am.  ed.)  714,  note  (0-  The 
reason  given  for  avoiding  a  voluntary  conveyance  in  favor  of  existing  creditors, 
arising  out  of  the  presumption  that  credit  was  given  on  the  apparent  ownership  of 
the  property  conveyed  by  the  deed,  does  not  apply  to  subsequent  creditors  with 
notice  of  the  conveyance.  Converse  p.  Hartley,  31  Conn.  372,  380.  Any  pre- 
sumption arising  from  the  mere  fact  that  the  settlor  was  indebted  at  the  time  of 
making  a  voluntary  settlement  may  be  rebutted.  Thacher  v.  Phinney,  7  Allen, 
146 ;  Lerow  v,  Wilmarth,  9  Allen,  382 ;  Woolston's  Appeal,  51  Penn.  St.  452 ; 
Kent  V,  Riley,  L.  R.  14  £q.  190 ;  Babcock  v.  Eckler,  24  N.  Y.  623 ;  Case  p. 
Phelps,  39  N.  Y.  164.  Whether  the  conveyance  was  fraudulent  or  batidfide 
seems  to  be  for  the  juiy.    Pomeroy  p.  Bailey,  43  K.  H.  118. 
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assignee  in  bankruptcy,  a  post-nuptial  settlement  as  fraudulent  and 
void  against  the  husband's  creditors,  subject  nevertheless  to  the 
wife's  equity  to  a  settlement. 

*  By  indentures  of  assignment  and  settlement,  dated  *  294 
respectively  the  13th  of  March,  1861,  and  made  in  consid- 
eration of  the  marriage,  which  took  place  on  the  following  day,  of 
the  appellants  Henry  and  Elizabeth  Willows,  a  mortgage  debt  of 
4000Z.  due  to  Elizabeth  Willows,  then  Elizabeth  Story,  widow,  was 
with  the  securities  for  it  assigned  to  the  respondents  Samuel  Ful- 
stow  and  George  William  Hart  upon  trusts  as  to  2000Z.,  one  moiety 
of  the  mortgage  debt,  and  the  interest  for  the  benefit  of  Elizabeth 
Willows,  for  her  life,  for  her  separate  use  without  power  of  antici- 
pation, and  after  her  death  for  her  children  by  her  then  intended 
or  any  future  husband,  and  in  default  of  children,  for  certain  of 
her  brothers  and  sisters  and  their  issue ;  and  as  to  2000/.,  the 
remaining  moiety  of  the  mortgage  debt  and  the  interest,  it  was 
declared  that  the  same  should  not  be  in  any  way  subject  to  the 
trusts  of  the  settlement  thereby  made,  but  should,  whilst  it  re- 
mained on  the  existing  security,  be  held  by  the  trustees  ^'  in  trust 
only  for  the  said  Elizabeth  Story,  her  executors,  administrators, 
and  assigns,"  and  when  realized,  be  paid  over  to  her  or  them  in 
the  same  manner  as  she  or  they  would  have  been  entitled  to  receive 
the  same  in  case  the  assignment  and  the  settlement  now  respec-  ' 
tively  in  statement,  had  not  been  executed.  There  were  not,  nor 
had  ever  been,  any  issue  of  the  marriage. 

The  mortgage  debt  remained  in  its  actual  state  of  investment 
throughout  the  proceedings  in  the  suit. 

On  the  24th  of  August,  1861,  the  appellant  Henry  Willows 
accepted  a  bill  of  exchange  for  3702.,  drawn  upon  him  by  and,  as 
he  alleged,  for  the  accommodation  of  one  John  Motley  at  three 
months'  date. 

This  bill  on  its  arrival  at  maturity  on  the  27th  of  *  No-    *  295 
vember,  1861,  was  in  the  hands  of  the  respondent  the  plain- 
tiflF. 

By  a  post-nupti^  settlement  of  the  15th  of  Novembqr,  1861,  the 
2000/.,  which  by  the  antenuptial  settlement  it  had  been  declared 
should  be  held  by  the  trustees  thereof  in  trust  only  for  the  appel- 
lant Elizabeth  Willows,  her  executors,  administrators,  and  assigns, 
was  assigned  to  tlie  appellants  Jesse  Willows  and  Thomas  Jackson 
upon  certain  ti-usts  for  the  benefit  of  Elizabeth  Willows  during  her 
VOL.  in.  15  [  225  ] 
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life  for  her  separate  use  without  power  of  anticipation,  and  after 
her  death  for  the  benefit  of  the  appellant  Henry  Willows  for  his 
life,  and  after  the  death  of  the  survivor  for  the  children  of  the 
marriage,  and  in  default  of  children  upon  certain  other  trusts  for 
the  benefit  of  the  father  and  mother  and  the  brothers  and  sisters 
and  their  issue  and  the  next  of  kin  of  Henry  Willows,  with  a  power 
to  the  latter,  in  the  event  of  Elizabeth  Willows  dying  in  his  life- 
time without  leaving  children,  and  as  against  his  above-mentioned 
relations  and  the  trusts  declared  in  their  favour,  to  give  any  future 
wife  a  life-interest  in,  and  to  the  children  of  any  future  marriage 
any  aggregate  share  of,  the  trust-fund  thereby  settled. 

The  appellants  Henry  and  Elizabeth  Willows  by  their  answer 
stated  that  this  post-nuptial  settlement  was  not  voluntary,  but  was 
executed  at  the  instance  of  Elizabe^th  Willows,  and  in  considera- 
tion of  the  equity  to  a  settlement  to  which  she  was  entitled  of  the 
sum  comprised  in  it,  and  that  it  was  supported  by  such  considerar 
tion ;  and  further,  that  the  settlement  in  question  was  made  in 
pursuance  of  an  agreement  entered  into  previously  to  the  marriage, 
that  the  2000/.  comprised  in  the  post-nuptial  settlement  should  not 
at  tliat  time  be  settled,  but  should,  if  the  appellant  Elizabeth 
Willows  desired  it,  be  settled  at  some  future  time  upon 
*  296  trusts  *  for  the  benefit  of  herself  and  her  husband  Henry 
Willows  and  their  children,  and  subject  thereto  upon  trusts 
for  the  benefit  of  relations  of  the  appellant  Henry  Willows. 

They  further  stated  that  the  appellant  Elizabeth  Willows  had  in 
June,  1861,  become  desirous  of  having  the  post-nuptial  settlement 
executed,  and  had  expressed  such  her  desire,  but  that  its  actual 
execution  had  been  delayed  until  November,  1861,  by  reason  of 
want  of  agreement  between  the  appellants  Henry  and  Elizabeth 
Willows  as  to  the  persons  to  be  named  as  trustees.  And  further, 
that  after  the  post-nuptial  settlement  had  been  executed,  there  was 
still  unsettled  property  of  sufficient  amount  to  satisfy  all  claims 
upon  the  appellant  Henry  Willows,  including  that  upon  the  bill. 

The  last  named  appellant  admitted  that  shortly  after  the  execu- 
tion of  the  post-nuptial  settlement,  viz.,  partly  on  the  26th  and  29th 
of  November,  1861,  partly  on  the  27th  of  December,  1861,  and 
partly  on  the  9th  of  January,  1862,  he  converted  into  money  the 
whole  of  the  debts,  household  furniture,  and  other  effects  due  or 
belonging  to  himself  or  his  wife,  except  a  sum  of  139Z.  2«.  6d. 
mentioned  in  the  bill  (of  which,  according  to  the  allegations  in  the 
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bill,  a  part  amounting  to  119Z.  2«.  Gd.  was  a  debt  wholly  irrecover- 
able), and  that  the  proceeds  amounted  to  702/.  12s.  6d, ;  and  that 
he  had  since  spent  in  payment  of  debts,  costs,  and  expenses,  in- 
cluding the  expense  of  supporting  himself  and  his  wife,  the  whole 
of  such  proceeds. 

The  above-mentioned  bill  of  exchange  was  dishonoured  by  the 
appellant  Henry  Willows  at  maturity,  and  on  the  28th  of  Novem- 
ber, 1861,  the  plaintiff  commenced  proceedings  against  him 
upon  the  bill  under  the  Bills  of  *  Exchange  Act,  1855,    *  297 
wherein  the  plaintiff  recovered  judgment  on  the  28th  of 
February,  1862. 

After  the  trial  in  this  action,  the  appellants  Henry  and  Elizabeth 
Willows  —  of  whom  the  former  had  about  the  end  of  October,  1861, 
quitted  his  former  residence — went  to  Prance,  and  execution  levied 
under  the  judgment  obtained  by  the  plaintiff  only  elicited  a  return 
of  no  effects. 

The  plaintiff  thereupon,  after  taking  out  a  debtor  summons,  filed 
a  petition  in  bankruptcy  against  the  appellant  Henry  Willows,  upon 
which  the  latter  was  adjudged  bankrupt  on  the  10th  of  April,  1862, 
and  the  plaintiff  was  appointed  the  sole  creditors'  assignee  under 
the  bankruptcy,  and  was  the  only  creditor  who  proved  a  debt  there- 
under. 

The  appellant  Henry  Willows,  surrendered  to  his  bankruptcy  on 
the  14th  of  May,  and  on  the  2d  of  July,  1862,  passed  his  last  ex- 
amination and  obtained  his  discharge,  which  was,  however,  sus- 
pended for  three  years  for  ui^ustlfiable  extravagance  in  living. 

The  respondent  the  plaintiff  thereupon  filed  the  bill  in  this  suit 
against  the  appellants  Henry  and  Elizabeth  Willows,  and  Jesse 
Willows  and  Thomas  Jackson,  the  respondents  S.  Fulstow  and 
6.  W.  Hart,  and  the  various  persons  interested  under  the  trusts 
of  the  post-nuptial  settlement,  alleging  that  he  had  discovered  the 
existence  of  such  settlement  for  the  first  time  during  the  proceed- 
ings in  the  bankioiptcy,  and  praying  that  it  might  be  declared 
fraudulent  and  void  as  against  him,  and  seeking  consequential 
relief. 

The  answer  of  the  appellants  Henry  and  Elizabeth  Wil-- 
lows,  in  addition  to  the  statements  therein  already  *  men-   *  298 
tioned,  denied  that  the  post-nuptial  settlement  was  executed 
with  intent  to  defraud  the  plaintiff,  or  to  delay  or  defeat  him  in  the 
prosecution  of  his  claim  against  Henry  Willows  upon  the  bill,  or 
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to  prevent  the  2000/.  and  interest  comprised  in  the  post-nuptial  set- 
tlement  from  being  made  available  for  or  towards  satisfaction  of 
the  claim ;  and  that  at  the  time  of  the  execution  of  the  settlement 
in  question  they  had  no  intimation  of  the  intention  of  the  respondent 
the  plaintiff  to  institute  any  proceedings  on  the  bill  of  exchange. 

And  the  appellant  Elizabeth  Willows  further  stated  that  the 
appellant  Henry  Willows  was  totally  unable  to  support  her,  and 
that  she  had  no  means  of  support  except  from  tlie  property  com- 
prised in  the  antenuptial  and  post-nuptial  settlements ;  and  she  sub- 
mitted that  even  if  the  latter  of  these  settlements  should  be  held 
to  be  in  any  respect,  or  for  any  purpose,  invalid,  that  still  it  ought 
to  be  upheld  to  the  extent  to  which  it  provided  for  her  and  the  chil- 
dren, if  any,  of  the  marriage,  or  that  a  new  settlement  ought  to  be 
made  of  the  sum  comprised  therein  to  that  extent. 

The  Yice-Ghancellor  held  that  the  antenuptial  settlement  had  not 
the  effect  of  settling  the  second  sum  of  2000/.  therein  mentioned 
to  the  separate  use  of  the  appellant  Elizabeth  Willows,  and  that 
the  post-nuptial  settlement  had  been  executed  with  intent  to  delay 
the  creditors  of  the  appellant  Henry  Willows  within  the  meaning 
of  the  Stat.  13  Eliz.  c.  5,  and  was  consequently  void  as  against  tlie 
plaintiff,  as  creditors'  assignee. 

And  his  Honor  made  a  decree  to  the  following  effect  (a)  :  — 

Declare  that  the  post-nuptial  settlement  is  void  as  against 
*  299  *  the  creditors  of  the  defendant  Henry  Willows.  And  it 
appearing  by,  Ac,  that  the  only  creditor  of  Henry  Willows 
who  has  proved  a  debt  under  his  bankruptcy  is  the  plaintiff,  tax  the 
costs  of  all  parties  of  this  suit,  the  costs  of  the  trustees  as  between 
solicitor  and  client,  and  including  charges  and  expenses  properly 
incurred,  and  let  the  trustees  of  the  antenuptial  indenture,  out  of 
2000/.,  being  one  moiety  of  the  4000/.,  when  raised,  pay  to  the 
plaintiff  his  costs  of  the  suit  and  the  sum  of  441/.  168.  2d.  appear- 
ing to  be  due  to  him  upon  his  judgment  debt  and  interest,  and  also 
the  costs  of  the  bankruptcy,  and  retain  their  own  costs  and  charges 
and  expenses,  and  pay  those  of  the  other  defendants  when  taxed  as 
aforesaid,  and  stand  possessed  of  the  residue  of  the  said  2000/. 
trust  funds,  in  trust  to  pay  the  same  to  the  trustees  of  the  post- 
nuptial settlement  upon  the  trusts  thereof. 

From  this  decree  the  defendants  Elizabeth  Willows,  Jesse  Wil- 
lows, and  Thomas  Jackson  appealed. 

(o)  Reg.  Lib.  1864»  B.  1374. 
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Mr.  Malins  and  Mr.  Phear^  for  the  plaintiflF,  in  support  of  the 
Vice-Chancellor's  decision  cited  on  the  first  head  Gilbert  v. 
Lewis  ;  (a)  and  on  the  second,  so  far  as  the  invalidity  of  the  post- 
nuptial settlement  was  concerned,  Warden  v.  Joties,  (6) 

Mr.  Bacon  and  Mr.  De  Gex^  for  the  appellants.  —  The  antenup- 
tial settlement  effectually  settled  the  20007.,  afterwards  dealt  with 
by  the  post-nuptial  settlement,  to  the  separate  use  of  Elizabeth  Wil- 
lows; the  intention  being  clear,  and  consequently  no  particular 
technical  language  being  necessary.  Shewell  v.  JDwarriSj  (c)  Adawr 
San  V.  Armitage.  (d)  The  question  in  Gilbert  v.  Lem%  cited 
on  the  other  side  arose  on  a  will,  a  fact  *  which,  coupled  with  *  800 
the  non-existence  of  the  machinery  of  trustees,  sufficiently 
distinguishes  that  case  from  the  present,  which  is  a  case  of  contract 
between  intended  husband  and  wife.  The  post-nuptial  settlement 
was  therefore  a  settlement  of  property  in  which  the  appellant  Henry 
Willows  had  no  interest  at  all,  and  could  not  depend  on  his  acts 
or  circumstances.  It  is  consequently  valid  against  the  plaintiff  as 
representing  the  husband's  creditors. 

Even  if  the  Court  should  be  against  us  on  this  point,  the  Statute 
13  Eliz.  c.  5,  has  no  application  to  the  present  case  to  avoid  this 
post-nuptial  settlement,  for  tlie  evidence,  instead  of  proving,  is  clear 
in  disproof  of  any  actual  intent  to  hinder,  delay,  or  defraud  credit- 
ors ;  and  also  in  proof  that,  at  the  time  when  the  settlement  in  ques- 
tion was  executed,  the  appellant  Henry  Willows  was  possessed  of 
property  sufficient  to  pay  nearly  forty  shillings  in  the  pound  upon 
the  only  debt,  the  plaintiff's,  which  was  pressed  against  him.  Skarf 
V.  Soulby.  (e)  Even  if  the  facts  were  otherwise,  the  statute  of 
Elizabeth  applies  only  to  such  property  as  can  be  taken  in  execu- 
tion ;  SirM  V.  Thomas ;  (jg)  which  is  not  the  case  with  the  property 
comprised  in  this  post-nuptial  settlement,  and  the  Stat.  1  &  2  Yict. 
c.  110,  makes  no  difference  in  such  case  as  the  present. 

Under  any  circumstances  Elizabeth  Willows  has  an  equity  to  a 
Bettlement  as  against  the  plaintiff,  her  husband's  assignee,  out  of 
the  2000/.  comprised  in  the  post-nuptial  settlement.  The  present  is 
a  case  for  settling  the  whole  fund :  Smith  v.  Smith ;  (A)  and  when 

(a)  1  De  G.,  J.  &  S.  88.  (0  1  Mac.  &  G.  864. 

(6)  2  De  G.  &  J.  76.  ig)  12  Ad.  &  EU.  586. 

(c)  Johns.  172.  (K)  3  Giflf.  121. 

(d)  G.  Coop.  283. 
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that  has  been  done,  the  practical  result  will  be  the  same  as  if  the 
present  settlement  had  been  left  untouched. 

They  also  referred  to  Cutten  v.  Sanger,  (a) 

*  301        *  Mr.  Nalder^  for  Messrs.  Fulstow  and  Hart,  the  trustees 
of  the  antenuptial  settlement,  took  no  part  in  the  argument. 

Mr.  MalinBy  in  reply.  —  The  post-nuptial  settlement  had  the 
eflFect  of  withdrawing  the  property  comprised  in  it  from  the  reach 
of  the  creditors  of  Henry  Willows,  who  was  in  reality  the  settlor ; 
it  was,  therefore,  within  the  purview  of  the  statute  of  Elizabeth, 
and  void  as  against  such  creditors.  French  v.  French^  (J)  Neale 
V.  2>oy,  (c)  and  Richardson  v..  Smallwoody  (d)  and  TowriBend  v. 
Westacott^  (e)  show  that  there  is  no  necessity  to  show  insolvency 
on  the  part  of  the  settlor  at  the  date  of  the  settlement.  As  to 
Mrs.  Willows's  claim  to  an  equity  to  a  settlement  out  of  this  fund, 
the  Court  will  not  hold  her  entitled  to  any  such  equity,  when  upon 
her  marriage  she  herself  determined  what  proportion  of  the  larger 
fund,  of  which  the  2000Z.  comprised  in  the  post-nuptial  settlement 
is  a  part,  she  would  on  that  occasion  leave  unsettled. 

The  Lord  Chancellor,  at  the  conclusion  of  the  argument, 
requested  to  be  furnished  with  the  names  of  any  authorities  on 
the  question  of  an  additional  settlement  being  made  where  one 
had  been  already  made  on  the  marriage,  and  the  following  cases 
were  mentioned.     Burdon  v.  Dean^  (jg)  and  Barrow  v.  Barrow.  (A) 

Judgment  reserved.  • 

1865.     January  18. 

*302  *The  Lord  Chancellor.  —  The  plaintiff  sues  as  a 
creditor  to  set  aside  a  voluntary  settlement  or  deed  of  gift 
made  by  the  defendant,  his  debtor.  The  plaintiff's  debt  was  con- 
tracted before  the  time  of  making  the  settlement.  He  has  since 
recovered  judgment  at  law,  and  the  debtor  has  become  bankrupt. 

(a)  2  Y.  &  J.  469.  (d)  Jac.  562. 

(5)  6  De  G.,  M.  &  6.  96.  (0  2  Bear.  340. 

(c)  28  L.  J.  (N.  S.)  Ch.  45.  {g)  2  Ves.  Jr.  607. 

{%)  18  Beav.  529 ;  5  De  G.,  M.  &  G.  782. 
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The  plaintiff  complains,  in  the  words  of  the  statute  of  Eliza- 
beth, that  his  judgment  and  execution  are  hindered,  delayed, 
and  defrauded  by  the  conveyance  of  the  goods  and  chattels  of 
his  debtor  made  by  this  voluntary  settlement. 

The  defence  is,  that  at  the  time  of  making  the  settlement  the 
debtor  reserved  and  had  property  enough  to  pay  the  plaintiff  and 
all  his  other  creditors  in  full,  and  that  the  settlement,  therefore,  is 
not  fraudulent,  because  the  debtor  remained  solvent  after  he  had 
made  it. 

There  is  some  inconsistency  in  the  decided  cases  on  the  subject 
of  conveyances  in  fraud  of  creditors,  but  I  think  the  following 
conclusions  are  well  founded. 

If  the  debt  of  the  creditor  by  whom  the  voluntary  settlement  is 
impeached  existed  at  the  date  of  the  settlement,  and  it  is  shown 
that  the  remedy  of  the  creditor  is  defeated  or  delayed  by  the 
existence  of  the  settlement,  it  is  immaterial  whether  the  debtor 
was  or  was  not  solvent  after  making  the  settlement.^ 

But  if  a  voluntary  settlement  or  deed  of  gift  be  impeached  by 
subsequent  creditors  whose  debts  had  not  been  contracted 
at  the  date  of  the  settlement,  then  it  is  *  necessary  to  show  *  803 
either  that  the  settlor  made  the  settlement  with  express 
intent  "  to  delay,  hinder,  or  defraud  creditors,"  or  that  after  the 
settlement  the  settlor  had  no  sufficient  means  or  reasonable 
expectation  of  being  able  to  pay  his  then  existing  debts,  that  is  to 
say,  was  reduced  to  a  state  of  insolvency  ;  in  which  case  the  law 
infers  that  the  settlement  was  made  with  intent  to  delay,  hinder,  or 
defraud  creditors,  and  is  therefore  fraudulent  and  void. 

It  is  obvious  that  the  fact  of  a  voluntary  settlor  retaining  money' 
enough  to  pay  the  debts  which  he  owes  at  the  time  of  making  the 
settlement,  but  not  actually  paying  them,  cannot  give  a  different 
character  to  the  settlement  or  take  it  out  of  the  statute.  It  still 
remains  a  voluntary  alienation  or  deed  of  gift,  whereby  in  the 
event  the  remedies  of  creditors  are  delayed,  hindered,  or  defrauded. 

*  See  the  remarks  of  Lord  Hatherlby  L.  C.  and  Giffard  L.  J.,  in  Free- 
man V,  Pope,  L.  R.  5  Ch.  Ap.  543,  544,  on  the  above  expression  of  opinion  by 
Lord  Westbury  ;  Bkixows  J.,  in  Pomeroy  v,  Bailey,  48  N.  H.  122 ;  Potter  ». 
McDowell,  31  Missou.  62 ;  Norton  v.  Norton,  5  Cush.  524 ;  French  r.  French, 

6  De  G.,  M.  &  G.  95;  Strong  r.  Strong,  18  Beav.  408;  Thompson  v.  Webster, 

7  Jur.  (N.  S.)  531 ;  Corlett  v.  Radcliff,  14  Moore  P.  C.  121 ;  Smith  r.  Cherrill, 
L.  R.  4  Eq.  390;  Van  Wyck  v,  Seward,  18  Wend.  375 ;  Babcock  v.  Eckler,  24 
N.  Y.  623. 
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I  am  therefore  of  opinion  that  this  settlement  is  void  as  against 
the  plaintiff. 

But  then  the  question  arises,  what  is  the  property  of  the  debtor 
which  actually  passed  to  the  trustees  of  the  settlement  under  the 
assignment  made  by  the  debtor  ? 

At  the  time  of  the  marriage  of  the  defendants  Mr.  and  Mrs. 
Willows,  Mrs.  Willows,  then  Elizabeth  Story,  widow,  was  pos- 
sessed of  a  sum  of  4000Z.  secured  on  mortgage  of  real  estates, 
and  also  of  some  other  personal  property.  By'*a  settlement  made 
previously  to  the  marriage,  the  mortgage  debt  of  4000Z.  was 
assigned  to  trustees,  and  it  was  declared  that  they  should  stand 
possessed  of  one  moiety  of  this  sum  upon  trusts  which  were  in 
effect  for  the  separate  use  of  Mrs.  Willows  during  her  life,  and 
after  her  decease  for  the  children  of  the  intended  marriage, 
*  304  and  in  case  there  should  be  no  *  child,  upon  trusts  for  the 
sisters,  brothers,  and  certain  nephews  and  nieces  of  Mrs. 
Willows  absolutely ;  and  as  to  the  other  moiety  of  the  said  mort- 
gage debt  or  sum  of  4000/.,  it  was  declared  that  the  same  should 
not  be  in  any  way  subject  to  the  trusts  of  the  marriage  settlement, 
but  should,  while  the  same  remained  on  the  existing  security,  be 
held  by  the  trustees  in  trust  only  for  the  said  Elizabeth  Story,  her 
executors,  administrators,  and  assigns,  and  when  realized  to  be 
paid  over  to  her  and  them  in  the  same  manner  as  she  or  they 
would  have  been  entitled  to  receive  the  same  in  case  the  assign- 
ment and  marriage  settlement  had  not  been  executed. 

On  this  the  first  argument  was,  that  the  word  "  only  "  created 
a  separate  use  in  Mrs.  Willows. 

No  such  conclusion  can  be  maintained.  For  separate  use  there 
must  bo  words  referring  to  the  event  of  marriage  and  creating  a 
separate  character,  or  directing  an  exclusive  enjoyment.  The  last 
words  of  the  clause  in  the  present  case  are  conclusive. 

This  last  mentioned  sum  of  2000Z.  is  the  subject  of  the  voluntary 
settlement  made  by  the  defendants  Henry  Willows  ahd  his  wife  by 
indenture  dated  the  15th  of  November,  1861. 

The  defendants  contend  that  if  this  deed  be  set  aside,  Mrs. 
Willows  has  an  equity  to  have  an  additional  settlement  made  out 
of  the  2000/.,  especially  as  her  husband  is  bankinipt  and  unable  to 
maintain  her.  At  the  hearing  I  doubted  very  much  whether  there 
was,  under  the  circumstances  of  this  case,  any  equity  in  the  wife 
for  an  additional  settlement ;  but  on  examination  of  the  decided 
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cases,  I  find  they  have  gone  so  far  that  I  cannot  refuse  an 
inquiry  whether  an  additional  settlement  ought  *  or  not  to  *  305 
be  made,  (a)  It  appears  to  me,  therefore,  that  the  decree 
ought  to  be  thus  worded :  "  Declare  that  the  deed  of  the  15th  of 
November,  1861,  in  the  pleadings  mentioned,  is  fraudulent  and 
void  as  against  the  plaintiff,  and  that  so  much  of  the  2000/.  men- 
tioned in  the  said  indenture  as  shall  not  be  required  for  the  pur- 
poses of  any  settlement  under  the  inquiry  hereinafler  directed  is 
applicable  in  payment  of  the  plaintiff's  debt  and  interest  thereon, 
and  also  of  his  costs  of  this  suit,  and  refer  it  to  the  Judge  in 
Chambers  to  inquire  whether,  having  regard  to  the  settlement 
made  on  the  marriage  of  the  defendants  Mr.  and  Mrs.  Willows, 
and  to  the  present  circumstances  of  the  defendant  Henry  Willows, 
any  and  what  additional  settlement  ought  to  be  made  out  of  the 
last  mentioned  sum  of  2000/.  on  the  defendant  Mrs.  Willows  and 
the  children,  if  any,  of  the  marriage,"  with  a  reservation  of  the 
farther  consideration  of  the  cause.     The  deposit  may  be  returned. 

The  case  again  came  before  the  Court  under  circumstances 
resulting  from  the  order  now  made,  and  is  reported  in  such  fur- 
ther stage  before  the  Vice-Chancellor  in  13  W.  R.  1034,  and 
before  the  Lord  Chancellor  in  L.  R.,  1  C.  A.  520. 
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1863.    July  11, 15.    November  5,  7.    Before  the  Lord  Chancellor  Lord  West* 

BURY. 

Bj  an  antenuptial  settlement  executed  before  the  passing  of  the  Property  Tax 
Act,  lands  were  appointed  to  the  use  that  the  intended  wife  might,  after  the 
intended  husband^s  death,  receive  a  jointure  rent-charge  in  lieu  of  dower 
out  of  any  lands  to  which  the  husband  was  or  might  become  entitled,  with- 
out any  deduction  in  respect  of  any  tax  then  already  or  thereafter  to  be 
imposed  on  the  jointure  or  on  the  jointress  in  respect  thereof:  Hdd,  — 

1.  That  the  jointress  was  not  as  a  purchaser  for  value  or  otherwise  exempt  from 
property  tax. 

3.  That  she  was  entitled  to  have  the  tax  raised  and  paid  out  of  the  land  in 
addition  to  or  exoneration  of  the  jointure. 

(a)  See  Burden  o.  Dean,  2  Yes.  Jr.  607,  and  Barrow  o.  Barrow,  18  Beav. 
529;  5  De  G.,  M.  &  G.  782. 
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This  was  an  appeal  from  a  decision  of  the  Master  of  the 
Rolls,  (a)  that  succession  duty  was  not  payable  in  respect  of  two 
rent-charges  of  800Z.  and  700Z.  respectively.  The  question  arose 
on  the  petition  of  the  plaintiffs  in  a  suit  to  carry  into  effect  the 
trusts  of  a  settlement,  by  which  the  rent-charges  were  unaffected, 
but  under  which  the  plaintiffs  were  trustees  of  a  term  of  600 
years  in  the  settled  estates  on  trusts  for  management  and  other- 
wise. 

Under  an  indenture  of  resettlement  dated  the  2d  of  June,  1821, 
executed  by  Henry  Bankes,  the  tenant  for  life,  and  William  John 
Bankes,  his  eldest  son,  who  was  the  tenant  in  tail  in  remainder, 
the  estates  in  question  were  limited  to  such  uses  as  the  father  and 
son  should  jointly  appoint,  and  in  default  of  such  appointment  and 
subject  to  certain  intervening  uses  (which  in  the  events  which 
happened  never  arose)  to  the  use  of  Henry  Bankes  for  life,  with 
remainder  (subject  to  an  intervening  limitation  to  trustees  to  pre- 
serve) to  William  John  Bankes  for  life,  with  divers  remainders 
over. 

By  an  indenture  dated  the  7th  of  June,  1822,  executed  in  con- 
sideration of  the  marriage  then  contemplated  and  afterwards  sol- 
emnized between  George  Bankes,  the  second  son  of  Henry  Bankes, 
with  Georgina  Charlotte  Nugent,  the  joint  power  of  appoint- 
•  307  ment  reserved  to  Henry  Bankes  *  and  William  John  Bankes 
by  the  indenture  of  the  2d  of  June,  1821,  was  duly  exer- 
cised, and  certain  hereditaments,  part  of  the  settled  estates,  were 
thereby  limited  as  follows  :  ^'  To  the  use,  intent,  and  purpose  that 
the  said  Georgina  Charlotte  Nugent  and  her  assigns  shall  and  may, 
in  case  she  shall  survive  the  said  George  Bankes,  have,  receive, 
and  take  during  the  term  of  her  natural  life,  for  hfr  jointure,  and 
in  lieu  and  satisfaction  of  the  dower  or  thirds,  and  free-bench  at 
common  law  or  by  custom  or  otherwise,  which  she  might  otherwise 
have,  claim,  or  demand  to  or  out  of  all  or  any  lands  or  heredita- 
ments in  England  or  elsewhere,  or  which  he  the  said  George  Bankes 
now  is  or  shall,  during  the  said  intended  coverture,  be  seised  for 
any  estate  of  inheritance  or  to  any  other  estate  to  whicli  dower  or 
free-bench  is  incident,  one  annual  sum  or  yearly  rent-charge  of 
800/."  chargeable  upon  the  hereditaments  appointed,  and  to  be  paid 
^^  without  any  deduction  or  abatement  whatsoever  on  account  or  in 

(a)  See  32  L.  J.  (N.  S.)  Ch.  610,  613. 
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respect  of  any  taxes,  charges,  impositions,  or  assessments  already 
taxed,  charged,  assessed,  or  imposed,  or  hereafter  to  be  taxed, 
charged,  assessed,  or  imposed  on  the  said  messuages,  heredita- 
ments, and  premises,  or  on  the  said  annual  sum  or  yearly  rent- 
charge  of  8001.  J  or  on  the  said  Georgina  Charlotte  Nugent  or  her 
assigns  in  respect  thereof,  by  authority  of  Parliament  or  otherwise 
howsoever." 

Then  followed  the  usual  powers  of  distress  and  entry  in  case  of 
nonpayment  of  the  reni>charge,  and  then  a  further  use,  that  if 
Henry  Bankes  and  William  John  Bankes  should  both  die  during 
the  joint  lives  of  George  Bankes  and  Georgina  Charlotte  Nugent, 
and  there  should  also  happen  during  the  joint  lives  of  George 
Bankes  and  Georgina  Charlotte  Nugent  a  default  or  failure  of  issue 
male  of  the  body  of  William  John  Bankes,  and  if  Georgina 
Charlotte  Nugent  should  survive  George  *  Bankes  (which  *  808 
events  happened),  then  Georgina  Charlotte  Nugent  and  her 
assigns  should,  after  the  death  of  George  Bankes  and  during  her 
life,  receive  the  further  rent-charge  of  700Z.  chargeable  upon  the 
same  hereditaments,  and  to  be  paid ''  without  deduction  for  present 
or  future  taxes,  charges,  impositions,  or  assessments,  in  such  man- 
ner as  is  hereinbefore  mentioned  and  appointed  for  the  payment  of 
the  said  annual  sum  or  yearly  rent-charge  of  8001.  hereinbefore 
limited." 

Then  followed  powers  of  distress  and  entry,  as  in  the  former 
case,  and  the  creation  of  a  term  of  200  years  in  the  estates 
appointed  for  the  purpose  of  further  and  better  securing  the  pay- 
ment of  the  two  rent-charges  of  8001.  and  700/.  "  without  any  de- 
duction or  abatement  as  aforesaid  "  in  the  usual  way. 

George  Bankes  and  his  wife  survived  the  appointors  of  the  7th 
of  June,  1822,  and  George  Bankes  died  in  the  lifetime  of  his  wife 
in  the  month  of  July,  1856,  having  by  one  of  the  codicils  to  his 
will  referred  to  the  appointment,  and  in  exercise  and  execution  of 
any  power  him  thereto  enabling  absolutely  ratified  and  confirmed 
the  two  jointures  and  the  charge  made  by  the  indenture  of  the  7th 
of  June,  1822,  for  securing  payment  thereof. 

One  decree  had  been  made  in  this  suit  and  in  another  suit  (the 
object  of  which  was  to  carry  into  eflFect  the  trusts  of  the  will  and 
codicils  of  George  Bankes),  but  no  inquiry  was  directed  as  to  the 
rent-charges  of  800Z.  and  700/.,  or  any  succession  duty  payable  in 
respect  thereof;  and  the  present  petition  prayed,  so  far  as  is 
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material  for  the  present  purpose,  that  such  orders  and  directions 

might  be  made  and  given  in  reference  to  the  yearly  rent-charges 

of  800L  and  700Z.,  and  the  persons  by  whom,  or  the  funds 

*  309   out  of  which,  the  succession  duty  payable  in  *  respect  of  the 

same  yearly  rent-charges  was  to  be  paid  as  under  the  cir- 
cumstances were  proper. 

The  Master  of  the  Rolls  having  held,  as  above  stated,  that  no 
succession  duty  was  payable  to  the  Crown  in  respect  of  the  two 
rent-charges  in  question,  this  was  an  appeal  on  behalf  of  the 
Crown. 

The  Solicitor' General  (Sir  R.  Palmer)  and  Afr.  Hanson^  for  the 
appellants.  —  Duty  is  payable  on  the  800Z.  rent-charge  as  being  a 
succession  derived  from  Henry  Bankes  and  William  John  Bankes, 
the  appointors  of  the  7th  of  June,  1822,  jointly.  In  point  of  fact, 
it  did  not  arise  until  after  the  death  of  Henry  Bankes,  and  there- 
fore took  eflFect  entirely  out  of  William  John  Bankes's  inheritance. 
It  might,  however,  have  taken  eflFect  as  well  out  of  the  estate  of 
Henry  Bankes  as  out  of  that  of  William  John  Bankes.  As  to  the 
700Z.  rent-charge,  succession  duty  is  payable  on  that,  as  being  a 
succession  derived  from  William  John  Bankes  alone,  and  the  limi- 
tations associated  with  its  creation  are  such  that  it  could  in  no 
event  have  come  into  being  in  the  lifetime  of  Henry  Bankes,  nor 
consequently  until  after  the  determination  of  all  his  interest  in  the 
estate. 

Mr.  Hbbhotise  and  Mr.  Freeling^  for  Mrs.  Bankes,  in  support  of 
the  decision  of  the  Court  below,  contended  that  she  was,  as  a 
purchaser,  exempted  from  the  operation  of  the  Act  by  the  17th 
section. 

Mr.  Baggallay  and  Mr.  C.  Eally  for  the  plaintiffs. 

Mr.  Selwyn  and  Mr.  Q-.  Lovell^  for  infant  defendants. 

•  810    *  The  Solicitor-Generalj  in  reply. 

The  following  authorities  were  referred  to :  —  The  succession 
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Duty  Act,  16  &  17  Vict.  c.  61,  §§  2, 17.  (a)  Statutes  17  Geo.  3, 
c.  26,  and  53  Geo.  8,  c.  141,  §  10.  James  v.  James,  ((}  Morris  v. 
Janes,  (c)  Blake  v.  Attersoll,  (d)  Earl  of  Buckingham  v.  Dniry,  (e) 
Attorney- General  v.  Flayer,  (^g)  Attorney- General  v.  Lord 
Henniker,  (A)  Sweeting  v.  Sweeting,  (i)  Lord  Saltoun  v.  *  The  *  311 
Lord  Advocate,  (Jc)  Attorney-General  v.  Baker,  (t)  Attor- 
ney-General V.  XeZwrtcm,  (?w)  Re  Jenkinson,  (n)  Oldfield  v.  Pres- 
ton, (o) 

Judgment  reserved. 

November  5. 

The  Lord  Chancellor.  —  This  case  depends  entirely  on  the 
proper  construction  of  the  17th  section  of  the  Succession  Duty 
Act. 

(a)  These  sections  are  respectively  as  follows :  — 

Sect.  2.  "Every  past  or  future  disposition  of  property,  by  reason  whereof 
any  person  has  or  shall  become  beneficially  entitled  to  any  property  or  the 
income  thereof,  upon  the  death  of  any  person  dying  after  the  time  appointed  for 
the  commencement  of  this  Act,  either  immediately  or  after  any  interval,  either 
certainly  or  contingently,  and  either  originally  or  by  way  of  substitutive  limita- 
tion, and  every  devolution  by  law  of  any  beneficial  interest  in  property,  or  the 
income  thereof,  upon  the  death  of  any  person  dying  after  the  time  appointed  for 
the  commencement  of  this  Act,  to  any  other  person,  in  possession  or  expectancy, 
shall  be  deemed  to  have  conferred  or  to  confer  on  the  person  entitled  by  reason 
of  such  disposition  or  devolution  a  '  succession : '  and  the  term  '  successor  *  shall 
denote  the  person  so  entitled ;  and  the  term  *  predecessor  ^  shall  denote  the 
settlor,  disponer,  testator,  obligor,  ancestor,  or  other  person  from  whom  the 
interest  of  the  successor  is  or  shall  be  derived/^ 

Sect.  17.  "No  policy  of  insurance  on  the  life  of  any  person  shall  create  the 
relation  of  predecessor  and  successor  between  the  insurers  and  the  assured,  or 
between  the  insurers  and  any  assignee  of  the  assured,  and  no  bond  or  contract 
made  by  any  person  bond  Jide  for  valuable  consideration  in  money  or  money's 
worth  for  the  payment  of  money  or  money's  worth  after  the  death  of  any  other 
person  shall  create  the  relation  of  predecessor  and  successor  between  the  person 
making  such  bond  or  contract  and  the  person  to  whom  or  with  whom  the  same 
shall  be  made,  but  any  disposition  or  devolution  of  the  moneys  payable  under 
such  policy,  bond,  or  contract,  if  otherwise  such  as  in  itself  to  create  a  succession 
within  the  provisions  of  this  Act,  shall  be  deemed  to  confer  a  suocession.^^ 

(6)  2  B.  &  B.  702.  (d)  2  B.  &  C.  875. 

(c)  2  B.  &  C.  232. 

(e)  3  Bro.  P.  C.  ed.  Toml.  492 ;  2  Eden,  60. 

{g)  9  H.  L.  Cas.  477.  (0   4  H.  &  N.  19. 

(A)  7  Exch.  831 ;  8  Exch.  267.  (m)  7  H.  &  N.  806. 

(t)    1  Drew.  831.  (n)  24  Beav.  64. 

{k)  3  Macq.  Scotch  App.  Ca.  659.  (o)  3  De  6.,  F.  &  J.  398. 
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It  is  clear  that  the  jointure  rent-charges  appointed  to  Mrs. 
George  Bankes  by  the  marriage  settlement  of  1822  are  successions 
within  the  2d  section  of  the  Act,  and  that  Mrs.  George  Baukes  is 
the  successor,  and  the  appointors  Henry  Bankes  and  William  John 
Bankes  are  the  predecessors,  unless  the  case  be  taken  out  of  the 
2d  section  by  the  operation  of  the  17th  section. 

To  explain  the  intention  and  effect  of  the  17th  section,  it  is 
desirable  to  make  a  few  remarks  on  the  general  object  and  design 
of  the  Succession  Duty  Act.  In  framing  the  Act,  the  word 
"  succession  "  was  adopted  for  the  purpose  of  denoting  any  prop- 
erty passing  upon  death  from  one  person  to  another  by  virtue  of 
any  gift  or  descent,  or  of  any  contract  not  being  a  bond  fide  con- 
tract of  purchase.  Money  or  property  the  right  to  receive  or 
possess  which  might  arise  upon  death  under  a  contract 
•  312  made  bond  fide  in  return  for  other  money  or  *  property  was 
not  as  between  the  contracting  parties  to  be  treated  as  a 
succession ;  but  it  was  not  intended  to  except  property  arising  upon 
death  under  contracts  for  valuable  consideration  generally.  Mar- 
riage is  by  the  law  of  England  a  valuable  consideration  for  a 
contract,  and  that  of  the  highest  kind;  but  property  arising 
under  a  contract  in  consideration  of  marriage  is  not  excepted, 
even  in  favor  of  persons  coming  directly  within  that  consid- 
eration. 

A  contract  to  be  accepted  must  be  bond  fide  made  in  considera- 
tion of  money  or  money's  worth  —  words  which  appear  to  have 
been  selected  for  the  purpose  of  excluding  the  consideration  of 
marriage. 

Where,  under  a  contract,  money  or  money^s  worth  is  to  be 
received  by  one  person  from  another  on  the  expiration  of  some 
life  or  lives,  and  such  contract  is  made  bond  fide  for  the  considera- 
tion of  money  or  money's  worth,  the  17th  section  declares  that  the 
relation  of  predecessor  and  successor  shall  not  arise  between  the 
person  contracting  to  pay  or  transfer  and  the  person  entitled  to 
receive,  otherwise  post  obit  bonds  and  contracts  for  the  purchase 
of  deferred  annuities  would  create  successions.  So,  if  the  owner 
of  a  freehold  estate  in  fee-simple  contracts  to  sell  it  for  a  sum  of 
money,  subject  to  and  reserving  a  life-interest  in  himself,  the  rela* 
tion  of  predecessor  and  successor  will  not  arise  between  the  vendor 
and  the  purchaser.  So,  if  two  persons  contract  with  a  third  for  a 
purchase  of  a  freehold  estate,  and  pay  for  it  jointly,  directing  the 
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conveyance  to  be  made  to  one  for  life,  remainder  to  the  other  in  fee, 
there  will  not  be  the  relation  of  predecessor  and  successor  between 
the  vendor  and  the  remainderman,  although  it  is  clear  that  the 
remainder  in  fee  will  be  a  succession. 

*  These  are  examples  of  the  purposes  which  the  17th  sec-  •  313 
tion  was  intended  to  answer.  It  is  true,  that  if  the  words  of  • 
tlie  17th  section  do  according  to  their  ordinary  meaning  apply  to 
and  exclude  other  cases  than  those  to  wliich  it  was  intended  to  be 
limited,  the  words  being  found  in  an  Act  taxing  the  subject  must 
not  be  restrained  by  construction,  even  although  the  giving  them 
their  full  latitude  of  meaning  may  defeat  the  object  of  the  Act. 
On  the  other  hand,  the  word  ^'  contract "  in  the  17th  section  must 
not,  for  the  purposes  of  exemption,  be  extended  beyond  those  limits 
which  the  context  plainly  shows  to  be  the  true  meaning  and  intent 
of  the  word. 

The  essential  requisites  of  a  contract  which  is  not  to  create  a 
succession  are  clearly  defined  by  the  17th  section.  First,  it  must 
be  a  contract  by  one  person  to  pay  money  or  money's  worth  to 
another  ;  secondly,  it  must  be  made  h(md  fide  for  valuable  consid- 
eration existing  in  money  or  money's  worth,  the  contract  creating 
personal  liability  between  the  contracting  parties ;  and,  thirdly, 
such  a  contract  is  prevented  from  creating  a  succession  only  as 
between  the  contracting  parties,  for  all  that  the  17th  section  does 
is  to  declare  that  there  shall  be  no  relation  of  predecessor  and 
successor  between  the  person  bound  to  pay  and  the  person  entitled 
to  receive.  As  between  any  other  persons  the  contract  may  create 
a  succession,  and  the  transmission  of  the  property  to  be  received 
under  such  contract  by  the  death  before  the  time  of  payment  of  the 
party  entitled  to  it  may  also  create  a  succession. 

The  question,  then,  is  whether  the  settlement  of  1822  is  such  a 
contract  by  Henry  and  William  John  Bankes  as  is  described  in 
tills  section.  Between  them  and  Mrs.  George  Bankes  there  is 
clearly  by  the  2d  section  the  relation  of  predecessor  and 
successor,  and  the  annuities  *  (in  the  event  of  the  contin-  *  314 
gencies  happening)  would  clearly  be  a  succession  in  Mrs. 
George  Bankes,  on  which  duty  would  be  payable,  unless  it  can  be 
reasonably  held  that  the  settlement  of  1822  is  or  proceeded  on 
such  a  contract  between  Henry  Bankes  and  William  John  Bankes 
on  the  one  hand,  and  Mrs.  George  Bankes,  then  Miss  Nugent,  on 
the  other,  as  is  described  in  the  17th  section. 

[  289  ] 


*  314  CASES  IN   CHANCERY. 

This  reduces  the  matter  to  the  inquiry,  is  there  any  contract  by 
Henry  Bankes  and  William  John  Bankes  to  pay  these  annuities  to 
Miss  Nugent  on  her  becoming  the  widow  of  George  ?  Were  they  or 
was  either  of  them  to  be  in  any  way  liable  for  such  payment  ? 
The  answer  must  be,  there  is  nothing  of  tlie  kind.  There  is, 
indeed,  an  agreement  by  Henry  and  William  John  Bankes  to  ex- 
ercise  their  joint  power  of  appointment,  and  to  appoint  the  estates 
so  as  that  in  the  events  specified  the  two  rent-charges  may  issue 
out  of  them,  an  agreement  which  is  performed  by  the  settlement 
of  1822,  but  there  is  no  contract,  either  express  or  implied,  to  pay 
the  annuities  by  the  appointors  or  either  of  them.  If  the  settle- 
ment of  1822  could  by  possibility  be  construed  to  be  such  a  con- 
tract between  George  Bankes  and  his  intended  wife  or  her  trustees 
as  the  17th  section  describes  and  exempts,  it  would  be  immaterial 
as  long  as  there  is  the  relation  of  predecessor  and  successor  be- 
tween the  appointors  and  the  jointress.  But  if  the  appointment 
could  be  held  to  be  a  contract  to  pay  (which  would  be  an  abuse  of 
language),  a  valuable  consideration  in  money  or  money's  worth 
would  still  be  required.  The  Master  of  the  Rolls  seems  to  liave 
thought  that  the  implied  agreement,  assuming  that  the  appoint- 
ment was  such  a  contract,  by  Mrs.  George  Bankes,  to  release  her 
dower  or  free-bench  would  be  a  consideration  in  money's  worth 
within  the  meaning  of  the  17th  section.  This,  perhaps, 
*  315  *  might  be  so  if  it  were  shown  (which  it  is  not)  that  George 
Bankes  was  at  the  time  of  the  contract  possessed  of  or 
entitled  to  any  estate  out  of  which  his  wife  would  become  dow- 
able,  but  a  bare  possibility  of  future  dower  or  free-bench  in  non- 
existing  estates  would  not  have  been  a  subject  of  value  at  the  time 
of  the  settlement  —  the  release  of  such  a  possibility  would  not,  in 
my  judgment,  answer  and  satisfy  the  words  ^^  valuable  considera- 
tion in  money's  worth." 

If  the  note  which  I  have  seen  of  the  judgment  of  the  Master  of 
the  Rolls  is  correct,  and  I  have  rightly  understood  it,  his  Honor 
appears  also  to  have  given  an  opinion  that  a  contract  for  the  valu- 
able consideration  of  marriage  alone  without  money  or  money's 
worth  might  by  force  of  the  17th  section  be  taken  out  of  the  opera- 
tion of  the  2d  section.  If  any  such  opinion  was  expressed  by  his 
Honor,  I  must  say  that  I  dissent  from  it.  Such  a  constmction 
would  strike  the  words  "  in  money  or  money's  worth,"  which  are 
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annexed  to,  and  are  restrictive  of,  the  words  ^^  valuable  considera- 
tion," out  of  the  section. 

I  reserved  my  judgment  in  this  case  out  of  respect  to  his  Honor's 
opinion,  and  have  from  the  same  motive  deliberately  reconsidered 
the  case,  but  I  cannot  find  any  ground  for  doubt.  Therefore  re- 
verse the  decision  of  the  Master  of  the  Rolls,  and  declare  that  under 
the  settlement  of  1822  the  two  rent-charges  became  and  are  a  suc- 
cession in  Mrs.  George  Bankes,  and  are  chargeable  with  duty 
accordingly. 

November  7. 

*  On  this  day  a  further  question  was  discussed  as  to  the  *  316 
person  by  whom  the  succession  duty  was  to  be  paid. 

Mr.  Selwyn  and  Mr.  G.  Lovelly  for  infant  defendants.  —  The 
jointress  must  pay  the  tax.  The  words  of  exemption  of  the  settle- 
ment cannot  apply  to  a  tax  not  in  existence  at  the  date  of  the 
deed. 

Tliey  referred  to  MarchioneBS  of  Blandford  v.  Duchess  of  MarU 
borough^  (a)  Festing  v.  Taylor^  (Ji)  Brewster  v.  Kitchin^  (c)  Smith 
V.  Andersofiy  (d)  Louch  v.  Peters^  (e)  Sadler  v.  Rickards^  (jg) 
Turner  v.  Mullineux.  (A) 

Mr.  Hohhouse  and  Mr.  Freeling^  for  the  jointress.  —  The  words 
are  quite  general,  and  cannot  be  confined  to  duties  existing  at  the 
time. 

They  referred  to  Colbom  v.  TraverSj  (%)  Williams  v.  Ashton.  (i) 

Mr.  Baggallay  and  Mr.  0.  HaU^  for  the  trustees. 

Mr.  Selwyn,  in  reply. 

(ff)  2  Atk.  642. 

(6)  31  L.  J.  Q.  B.  86,  and  82  L.  J.  Q.  B.  41,  in  error;  11  W.  R.  70. 

(c)  1  Ld.  Baym.  817.  {g)  4  E.  &  J.  802. 

((2)  4  Rass.  852.  Qi)  IJ.  &  H.  884. 

(«)   IM7.  &K.  489. 

(0  81  L.  J.  (N.  8.)  C.  P.  267 ;  10  W.  R.  608. 

{k)  IJ.  &  H.  116. 

VOL.  m.  16  [  241 .] 
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The  Lord  Chancellor.  —  It  was  tlie  intent  and  design  of  the 
settlement  of  1822  that  the  jointress  should  enjoy  her  jointure  rent- 
charge  without  any  diminution  whatever  in  respect  of  any  tax, 
charge,  assessment,  or  imposition  then  existing  or  there- 

•  317    after  *  to  be  imposed  that  should  in  any  way  affect  either 

the  estates  out  of  which  the  rent-charge  was  to  issue,  or  the 
rent>K)harge  itself,  or  the  person  of  the  jointress  in  respect  of  that 
rent-charge.  The  form  in  which  the  rentrcharge  is  given  is  by 
way  of  use,  and  the  use  will  extend  and  be  governed  according  to 
the  intention  of  the  parties.  If  the  intention  of  the  parties  was, 
therefore,  that  which  I  have  expressed,  the  use  granted  to  the 
jointress  would  extend  to  enable  the  jointress  to  require  payment 
out  of  the  land  of  any  tax,  charge,  or  assessment  by  which  the 
jointure  rent-charge  was  subjected  to  any  abatement.  I  have  no 
difficulty  in  holding  that  the  words  that  follow  the  words  "  with- 
out any  deduction  or  abatement "  are  words  to  be  taken  in  con- 
nection with  the  declaration  of  the  use,  and  I  think  that  the  words 
define  the  extent  and  comprehension  of  the  grant. 

That  reduces  the  case  simply  to  the  question  whether  in  the 
words  that  are  found  here,  the  succession  duty  tax,  although  at 
that  time  unknown  and  unexpected,  is  to  be  included.  I  am 
pressed  by  the  authority  of  Lord  Hardwickb  in  the  case  of  Mar- 
chioness of  Blandford  v.  Dxichess  of  Marlborough^  and  the  language 
attributed  to  him  with  regard  to  the  interpretation  of  a  diflTerent 
deed.  If  those  words  ascribed  to  Lord  Hardwicke  were  used  by 
him,  and  tlie  language  of  the  deed  is  found  to  be  the  same  as  that 
of  the  deed  before  me,  I  am  sorry  to  say  that  I  cannot  follow  that 
interpretation,  because  it  is  a  question  about  which  any  man  is 
competent  to  form  a  judgment.  Do  the  words  '*  any  taxes,  charges, 
impositions,  or  assessments  already  taxed,  charged,  assessed,  or 
imposed,  or  hereafter  to  be  taxed,  charged,  assessed,  or  imposed  " 
(that  is  to  say,  as  long  as  the  rent-charge  continued),  comprehend 
the  succession  duty  ?  The  answer  to  that  simply  depends  on  the 
inquiry  whether  the  succession  duty  be  a  tax,  or  a  charge, 

*  318    or  *  an  assessment,  or  an  imposition.     The  answer  further 

depends  on  the  Inquiry  whether  that  tax,  charge,  or  imposi- 
tion affects  the  lands,  affects  the  rent-charge,  or  affects  the  jointress. 
Now  tliere  can  be  no  doubt  that  according  to  the  common  meaning 
of  language  it  is  a  tax  and  an  imposition,  and  there  can  be  no 
doubt  that  according  to  the  common  meaning  of  language  it  is  an 
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imposition  upon  the  rent-charge  itself,  and  also  upon  the  person  of 
the  jointress  who  receives  the  rent-charge  in  tlie  character  of  a 
successor.    I  have  determined  that  she  stands  in  tlie  light  of  a 
successor  within  the  meaning  of  the  Succession  Duty  Act,  and  it 
follows  immediately  from  that  that  this  imposition,  affects  her 
personally,  and  affects  also   the  succession.     There   can  be  no 
doubt,  therefore,  that  she  is  entitled  by  virtue  of  the  use  which  is 
declared  to  receive  these  rent-charges,  and  that  in  addition  to  the 
rent-charges,  she  is  entitled  also  to  receive  (he  amount  of  any 
deduction  or  abatement  consequent  upon  any  existing  or  any  future 
imposition  the  eflFect  of  which  would  be  to  diminish  her  rent-charge. 
The  same  observation  extends  to  the  trusts  of  the  term,  because  the 
trustees  in  the  event  of  non-payment  are  directed  to  raise  the  annuity, 
and  to  raise  it  in  such  a  manner  that  it  would  be  paid  without  any 
such  deduction  or  any  such  abatement.    If,  therefore,  it  follows  that 
in  the  hands  of  the  trustees  the  rent-charge,  when  raised,  would  be 
liable  to  the  succession  duty,  and  they  would  be  under  an  obliga- 
tion to  see  to  its  payment,  it  follows  immediately  from  the  44th 
section  of  the  Succession  Duty  Act  that  the  trustees,  in  respect  of 
their  own  liability  as  well  as  in  respect  of  the  rights  of  the  joint- 
ress, would  have  a  right  to  raise  under  the  trusts  of  the  term  the 
amount  of  the  deduction  or  abatement,  and  to  take  care  that  that 
should  be  paid  without  any  dimi^iiution  of  the  rent-charge. 

*  I  am,  therefore,  of  opinion  that,  upon  the  clear  meaning  ♦  319 
of  the  settlement,  and  from  the  clear  legal  effect  and  opera- 
tion of  the  words  by  which  the  rent-charge  is  created,  this  is  an  addi- 
tion (if  I  may  so  call  it)  to  the  grant  of  the  rent-charge  itself,  or 
rather  that  it  is  an  integral  part  of  the  grant  of  tlie  rent-charge  con- 
veying to  the  jointress  the  right  of  having  any  such  deduction  raised, 
and  imposing  on  the  trustees  the  obligation  of  having  the  rent- 
charge  paid  without  any  such  deduction,  that  deduction  being  left 
to  be  satis&ed  out  of  the  other  rents  of  the  estate. 

Declare,  therefore,  that  the  jointress  is  entitled  to  receive  the 
rent-charge  free  from  any  deduction  in  respect  of  the  succession 
duty,  and  that  the  succession  duty  must  be  a  charge  upon  the 
estate. 
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*820  *  COVENTRY  v.  BARCLAY. 

1864.    November  6,  9,  10.    December  10.    Before  the  Lord  Cbancellor  Lord 

Wkstbury. 

PartDcrsbip  articles  provided  that  once  a  year  an  account  should  be  taken,  and 
a  rest  made  of  the  joint  stock  and  the  value  thereof,  and  that  every  such  rest 
or  account  should  be  signed  by  all  the  partners,  and  when  finished  and  so 
signed  should  be  conclusive.  Accounts  were  annually  signed  by  all  the  part- 
ners, including  a  valuation  which,  however,  was  arrived  at  by  the  partners 
themselves,  without  a  regular  appraisement  by  any  skilled  surveyors.  One 
of  the  partners  died  during  the  partnership,  without  having  signed  or  being 
present  at  the  last  preceding  rest,  but  having  seen  and  retained  the  balance- 
sheet  which  was  sent  to  him,  and  having  made  no  objection  to  the  valuation 
contained  in  it. 

EMj  that  the  mode  of  valuation  adopted  was  not  a  deviation  from  the  articles, 
and  that  if  it  had  been  the  course  of  usage  had  rendered  it  binding  on  all  the 
partners,  and  that  the  last  rest  bound  the  executors  of  the  deceased  partner, 
although  he  had  not  signed  it  or  concurred  in  making  the  valuation.' 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls 
deciding  that  the  appellants,  the  executors  of  Mr.  Henry  Bevan, 
who  had  been  during  his  life  a  partner  in  the  firm  of  Messrs.  Bar- 
clay, Perkms,  &  Co.,  the  brewers,  were  bound  by  the  last  annual 
rest  made  in  the  partnership  accounts,  though  they  had  not  been 
signed  by  their  testator,  and  that  the  testator's  estate  was  not 
entitled  to  participate  in  a  reserved  fund  set  apart  to  meet  contin- 
gent losses.  The  case  is  reported  below  in  the  83d  volume  of  Mr. 
Beavan's  Reports,  (a) 

By  the  articles  of  partnership,  dated  the  81st  of  September, 
1881,  it  was  provided :  — 

Art.  3.  That  the  dwelling-house,  buildings,  plants,  effects,  and 
property  then  used  or  belonging  to  the  trade,  or  thereafter  to 
belong  thereto,  should  be  the  joint  property  of  the  partners,  and 
in  the  proportions  following :  one-eighth  to  the  testator,  and  the 
remainder  in  shares  to  the  other  partners. 

Art.  4.  That  the  gains  or  profits  which  sliould  be  made 
*  821    in  or  by  the  joint  trade,  and  all  losses  attending  *  the  same, 

(a)  Page  1. 

^  See  Pilling  v.  Pilling,  anie^  162  and  notes. 
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should  be  divided  between  and  borne  hj  the  partners  in  the  above 
proportions. 

Art.  10.  That  once  in  every  year  during  the  copartnership,  viz., 
on  or  about  the  5th  of  July,  or  as  soon  after  as  conveniently  might 
be,  the  partners  should  make,  cast  up,  and  fully  finish  between 
them  a  true,  perfect,  and  particular  rest  or  reckoning  in  writing  of 
all  their  joint  stock  then  in  copartnership,  and  of  the  value  thereof, 
and  of  all  the  gains  and  produce  thereof,  and  all  losses,  receipts, 
payments,  dealings,  and  transactions  relating  to  the  copartnership 
for  the  year  last  past  before  the  taking  of  such  accounts,  and  of  all 
debts  owing  to  and  from  the  joint  trade,  and  of  all  matters  and 
things  belonging  thereto. 

Art.  11.  Tliat  every  such  rest  or  account  should  be  entered  into 
one  book,  which  book  should  be  signed  by  all  the  partners,  and 
that  each  partner  who  should  require  should  have  a  copy  of  this 
book ;  and  that  such  account  or  rest,  when  finished  and  signed  in 
the  manner  aforesaid,  should  be  binding  and  conclusive  upon  all 
the  partners,  their  heirs,  executors,  and  administrators,  and  should 
not  be  opened,  unravelled,  or  altered  unless  manifest  errors  by 
omissions,  wrong  charges,  or  miscastings  up  should  be  made  to 
appear  therein  to  the  amount  of  1000/.,  within  six  calendar  months 
next  after  finishing  such  rest  or  account  as  aforesaid. 

Art.  88.  That  if  upon  the  death  of  a  partner  there  should  be  no 
person  who  should  be  entitled  and  willing  to  succeed  as  a  partner 
to  his  share  in  the  business  (provisions  for  which  purpose  were 
contained  in  the  deed),  then  the  surviving  or  continuing  part- 
ners should  become  the  purchasers  of  such  share  or  shares,  and 
should  pay  for  the  same  to  the  executors  or  administrators 
*  of  the  deceased  partner  or  partners  so  much  money  as  the  *  822 
value  of  the  share  or  shares,  according  to  the  last  annual 
account  or  rest  next  preceding  the  death  of  such  partner  or  part- 
ners, together  with  51.  per  cent  per  annum  upon  the  capital  in  lieu 
of  the  share  or  shares  of  the  profits  of  the  deceased  partner,  or 
partners  from  the  time  of  that  account  or  rest  to  the  time  of  his 
or  their  decease,  the  payment  to  be  made  by  instalments  and 
secured  by  bond  in  manner  provided  by  the  deed. 

It  appeared  to  have  been  the  practice  of  the  partnership  to  make 
out  annually  a  balance-sheet  and  valuation  of  all  tlie  capital  stock 
and  property  of  the  partnership  on  the  5th  of  July  in  every  year, 
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and  for  the  partners  who  were  present  to  put  a  valne  on  the  free- 
hold and  leasehold  premises  belonging  to  the  partnership,  and 
also  on  the  fixed  plant  and  machineiy. 

This  valuation  appeared  to  have  been  made  by  the  same  rule 
and  in  the  same  manner  from  the  beginning  of  the  copartnership. 
The  account  and  valuation  thus  made  was  entered  in  a  book  kept 
for  the  purpose,  called  "The  Rest  or  Valuation  Book." 

The  partners  who  attended  usually  signed  this  rest-book  at  the 
time  of  the  valuation ;  but  as  it  often  happened  that  some  partner 
or  partners  was  or  were  unable  to  attend,  it  was  the  practice  of  the 
firm  to  send  an  abstract  or  balance-sheet  made  up  or  taken  from 
the  rest-book  to  such  absent  partners  for  their  information,  and 
unless  an  objection  was  made,  the  assent  of  such  absent  partners 
was  assumed,  and  the  rest-book  was  afterward  signed  by  such 
pai*tner  as  a  matter  of  course  whenever  it  was  convenient  to  do  so. 
For  three  or  four  years  before  his  death,  which  happened 
♦  823  ♦  in  the  month  of  September,  1860,  Mr.  Henry  Bevan  had 
been  unable  through  age  and  infirmity  to  attend  the  annual 
stock-taking  and  valuation  at  the  brewery. 

Abstracts  of  the  rest  and  valuation  for  the  years  1857, 1858,  and 
1859,  had  been  duly  sent  to  him,  and  the  rest-book  had  been  after- 
wards signed  by  him,  as  a  consequence  of  his  assent  to  the  account 
included  in  the  abstract.  So  much  was  the  signature  of  the  rest- 
book  deemed  a  matter  of  course,  that  the  rest-books  for  the  years 
1857, 1858,  and  1859  appeared  to  have  been  signed  by  Mr.  Henry 
Bevan  at  one  and  the  same  time,  in  the  year  1859. 

At  the  usual  time  in  the  year  1860  the  account,  rest,  and  valua- 
tion of  the  property  of  the  partnership  were  taken  in  the  accus- 
tomed manner. 

Mr.  Henry  Bevan  and  Mr.  Hudson  Qurney,  another  of  the 
partners,  were  unable  to  attend.  An  abstract  or  balance-sheet 
was  made  up  or  taken  from  the  rest-book,  and  brought  by  Mr. 
Charles  Bevan,  one  of  the  partners,  to  his  uncle,  Mr.  Henry  Bevan, 
at  his  private  residence  on  a  day  in  July,  shortly  after  the  making 
of  the  valuation. 

One  of  Mr.  Henry  Bevan's  daughters  was  present  at  the  time, 
and  there  was  no  material  difference  between  her  evidence  for  the 
plaintiff  and  the  testimony  of  Mr.  Charles  Bevan,  who  had  been 
examined  for  the  defendants.  Mr.  Henry  Bevan  was  well  aware 
that  the  valuation  had  been  made  in  the  usual  manner,  but  he  did 
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not  express  any  dissatisfaction  with  it  or  any  desire  that  it 
should  be  altered.     He  expressed  some  disappointment  *  at   *  324 
the  amount  of  the  profits  of  the  year  being  less  than  usual, 

but  there  was  no  sign  of  complaint  or  dissatisfaction  with  the  mode 

* 

of  making  out  the  account. 

The  abstract  or  balance-sheet  was  left  with  him,  and  he  did  not 
at  any  time  during  his  life,  or  in  any  way,  intimate  to  the  partners 
that  he  desired  any  alteration  to  be  made. 

The  valuation  book  was  signed  by  all  the  other  partners. 

Shortly  after  the  death  of  Mr.  Henry  Bevan  his  executors  re- 
quired the  accounts  of  the  partnership  to  be  made  out  from  the 
foot  of  the  last  settlement  signed  by  him,  and  for  a  valuation  of  the 
whole  of  the  partnership  property.  The  surviving  partners  de- 
clined to  open  the  last  annual  rest,  which  showed  a  balance  of 
152,802/.  due  to  the  testator's  estate,  or  the  valuation  on  which  it 
proceeded,  and  whether  this  refusal  was  justifiable  was  one  of  the 
questions  upon  the  appeal. 

Another  question  arose  upon  an  item  of  51,188/.  6^.  Id,  in  the 
balance-sheet,  under  the  head  ^^  Sinking  Fund,"  which  was  not 
entered  in  the  accounts. as  capital  or  profits,  but  was  set  apart  to 
meet  contingent  losses,  and  the  question  was,  whether  executors 
were  entitled  to  a  share  of  so  miich  of  this  fund  as  might  not 
ultimately  be  required  to  cover  contingent  liabilities.  The  fund 
was  thus  described  by  Mr.  Arthur  Kitt  Barclay,  one  of  the  wit- 
,  nesses :  "  The  sinking  fund  is  a  varying  fund  each  year.  It  is  an 
estimated  fund,  in  which  salaries  to  clerks,  losses,  and  other  con- 
tingencies are  included  to  l>e  provided  for ;  as,  for  instance, 
we  might  receive  *  advice  of  an  adventure  being  unprofitable.  *  825 
It  is  an  amount  of  a  portion  of  the  balance  of  the  year  left 
undivided,  to  meet  the  payments  before  mentioned,  the  amounts  of 
which  were  uncertain  or  contingent." 

The  bill  was  filed  by  the  executors  against  the  surviving  partners, 
and  sought  a  declaration  that  the  testator's  estate  was  not  bound 
by  the  rest  of  the  5th  of  July,  1860,  and  prayed  that  the  partner- 
ship accounts  might  be  taken  from  the  foot  of  the  last  settled 
accounts,  and  that  the  share  of  the  testator  might  be  ascertained 
and  paid. 

l%e  Attorney- General  (Sir  Roundell  Palmer),  Mr.  Selwyn^  and 
Mr.  Speedy  for  the  appellants.  —  According  to  the  articles,  there 
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ought  to  have  been  on  each  settlement  of  accounts  a  valuation,  and 
although  a  partner  actually  present  at  the  settlement  might  agree 
in  substituting  something  else  for  a  valuation,  hj  signing  an  account 
made  upon  that  footing,  yet  neither  the  articles  nor  the  usage  of 
the  firm  authorized  any  substituted  valuation  not  so  agreed  to.  The 
executors  are  consequently  entitled  to  have  a  valuation.  [They 
referred  to  Blisset  v.  Daniel^  (a)  Jackson  v.  Sedgwick^  (6)  and 
Pettyt  V.  Jcmeson.  (c)]  With  respect  to  the  sinking-fund,  there  is 
nothing  to  deprive  the  executors  of  their  title  to  the  testator's  share 
of  it. 

Sir  Hugh  Cairns,  Mr.  Amphletty  and  Mr,  Scare,  for  the  respon- 
dents.— Tlie  mode  of  valuation  adopted  had  by  usage  become 
*  826  the  rule  of  the  partnership,  and  was  substituted  *  for  the 
original  contract  if  the  two  were  inconsistent,  which,  how- 
ever, we  do  not  admit.  The  last  settlement  was  in  accordance  with 
the  usage,  and  was  acquiesced  in  by  the  testator.  As  to  the  sink- 
ing-fund, it  was  an  estimate,  and  on  the  testator  dying  within  the 
year  without  nominating  a  successor,  it  is  by  the  articles  conclu- 
sive, nor  can  the  executors  interfere  with  Jbhe  affairs  of  the  firm, 
the  principle  of  the  articles  being  to  prevent  such  interference. 

The  Attorney-General,  in  reply. 

Judgment  reserved. 

December  10. 

The  Lord  Chancellob. — The  first  question  is,  whether  the  prac- 
tice which  has  existed  throughout  the  duration  of  this  partnership 
of  fixing  the  value  of  the  permanent  property  of  the  partnership  is 
consistent  with  the  words  of  the  10th  article.  It  is  contended  by 
the  plaintiff  that  the  language  of  the  10th  article  requires  and 
directs  that  a  regular  valuation  should  be  made  annually  by  sur- 
veyors or  persons  of  skill  of  all  the  lands,  buildings,  and  fixed  prop- 
erty belonging  to  the  partnership ;  and  that  the  mode  adopted  could 
not  have  been  followed  consistently  with  the  articles  if  any  partner 
had  objected  to  it. 

I  am  of  opinion  that  the  mode  which  has  been  uniformly  followed 
of  acting  on  the  10th  article  is  not  inconsistent  with  the  meaning  of 

(a)  10  Hare,  493.  (6)  1  Swanst.  460.  (c)  6  Madd.  146. 
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the  words  of  that  clause,  and  further,  that  if  it  were  inconsistent 
with  that  meaning,  yet  as  it  is  the  mode  and  practice  of  making 
valuations  which  was  followed  by  the  partners  in  this  brewery 
concern  for  many  years  before  and  down  to  the  formation 
*  of  the  partnership  of  1831,  and  has  ever  since  been  fol-  *  327 
lowed  without  deviation  or  objection,  it  is  a  practical  con- 
struction of  the  10th  article,  which  is  valid  and  binding  upon  all  the 
partners,  and  must  be  accepted  as  the  rule  of  this  partnership.  For 
if  the  usage,  which  on  this  subject  has  been  uniform  and  without 
variation,  be  not  strictly  in  accordance  with  the  written  articles,  it 
becomes  evidence  of  a  new  agreement  by  the  partners,  and  is  as 
binding  as  if  it  had  originally  been  clearly  prescribed  by  the  arti- 
cles. This  is  a  well-established  doctrine  in  the  law  of  partnership 
as  administered  by  this  Court. 

But  then  a  question  arises  whether  this  usage  or  practice  has 
been  followed  with  respect  to  the  valuation  of  July,  1860.  It 
appears  from  the  evidence  that  the  valuation  made  in  every  year 
and  entered  in  the  valuation  book  has  been  signed  by  all  the  part- 
ners. Even  if  all  the  partners  were  not  actually  present  at  the 
prescribed  time  for  making  the  valuation,  yet  the  entry  of  the 
valuation  in  the  book  was  afterwards  signed  by  those  who  were 
absent.  It  is  contended,  therefore,  by  the  plaintiff,  that  the  valua- 
tion of  1860,  not  having  been  signed  by  Mr.  Henry  Bevan,  is 
not  a  binding  valuation,  even  according  to  the  usage,  and  is  not 
efiectual  for  the  purposes  of  the  38th  article. 

But  I  think  it  is  not  necessary  for  the  due  observance  and  exe- 
cution of  the  10th  article,  either  taken  by  itself  or  in  connection 
with  the  usage,  that  every  single  partner  should  be  present  and 
actually  participant  in  the  work  of  making  the  valuation.  Many 
cases  might  occur  in  which  that  would  be  impossible ;  and  if  the 
actual  presence  of  every  partner  were  held  to  be  necessary,  great 
inconvenience  might  in  many  cases  arise  from  the  postpone- 
ment of  the  valuation.  Until  the  valuation  was  *made  *828 
there  could  be  no  final  ascertainment  and  distribution  of 
profits  for  the  preceding  year. 

I  am  of  opinion,  therefore,  that  a  valuation  made  in  accordance 
with  the  custom  by  the  partners  present  on  the  partnership  prem- 
ises at  the  prescribed  time  would  be  a  good  and  binding  valuation 
for  all  the  purposes  of  the  articles,  if  it  was  afterwards  accepted 
or  assented  to  by  the  absent  partner  or  partners. 
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To  make  a  binding  account  or  valuation,  it  is  not  necessary  that 
the  book  containing  it  should  have  been  actually  signed  by  every 
partner.  The  account  is  conclusive  and  binding  from  the  time 
when  it  is  finally  settled  and  agreed  to,  or,  in  th^  language  of  these 
articles,  "  fully  finished,"  between  the  partners.  Where  that  has 
been  done  the  account  ought  to  be  signed,  and  the  signature  of 
any  partner  who  had  not  signed  might  be  required  by  the  other 
partners. 

But  it  is  the  rule  of  this  Court  to  consider  that  as  done  which 
ought  to  be  done,  and  if,  therefore,  I  find  that  the  account  and 
valuation  of  July,  1860,  at  the  making  of  which  Mr.  Henry  Bevan 
was  not  present,  was  afterwards  accepted  and  agreed  to  by  him,  I 
shall  hold  that  the  account  was  in  equity  signed  by  him  at  the 
time  when  it  was  so  accepted. 

Now  the  facts  are  these :  [His  Lordship  detailed  them  to  the 
effect  above  stated.] 

Under  these  circumstances,  the  other  partners  acquired  and  had, 
in  my  judgment,  at  the  time  when  Mr.  Henry  Bevan  died,  a  right 
to  insist  as  against  him  that  the  book  should  be  signed  by  him 
also. 

I  am  therefore  of  opinion  and  decide  that  the  account 
*  329  *  and  valuation  of  July,  1860,  were  in  conformity  with  the 
partnership  articles  and  the  subsisting  agreement  between 
the  partners,  and  that  the  account,  rest,  and  valuation  as  entered 
in  the  rest-book  of  July,  1860,  are  as  binding  on  Mr.  Henry  Bevan 
as  if  the  same  had  been  duly  signed  by  him.  I  derive  this  con- 
clusion from  the  partnership  articles,  the  uniform  understanding 
and  practice  of  the  partnership,  and  the  good  faith  and  honour  of 
the  dealings  between  the  partners. 

So  far  I  agree  with  his  Honor  the  Master  of  the  Rolls. 

A  question  then  arises  as  to  what  constituted  the  share  of  Mr. 
Henry  Bevan  in  the  partnership  according  to  the  valuation  and 
balance-sheet  of  July,  1860.  There  is  entered  in  that  account 
among  the  assets  of  the  partnership  a  sum  of  51,1832.  5^.  Ilc7., 
under  the  title  of  "sinking  fund."  It  appears  from  the  29th 
paragraph  of  the  first  answer  of  the  defendants,  the  evidence  of 
Arthur  Kitt  Barclay,  and  the  balance-sheet  itself,  that  this  sum  of 
51,133/.  was  part  of  the  money  divisible  among  the  partners  for 
the  year  1860,  but  which  was  left  undivided  to  meet  contingent 
and  unascertained  liabilities.  It  was  thus  described  by  Mr.  Arthur 
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Kitfc  Barclay :  [His  Lordship  read  Mr.  Barclay's  evidence  as  above 
set  out.] 

It  was  contended   by  defendant's  counsel  at  the  bar  that  for 
the  purposes  of  the  valuation  of  the  share  of  the  deceased  partner, 
as  directed  by  the  88th  article,  this  sum  must  be  taken  as  between 
the  surviving  partners  and   the   representatives  of  a  deceased 
partner  to  be  the  actual  amount  of  the  current  debts  and  con- 
tingent liabilities,  and  that  the  practice  of  constantly  estimating 
their    demands    and   setting    apart  the    amount    in  the 
•balance-sheet,  must   be    taken    in  connection  with  the    *830 
S8th   article,  and  considered  as  done   for    the    purpose, 
in  the  event  of  any  share  of  a  deceased  partner  becoming  sub- 
ject to  valuation  during  the  ensuing  year,  of  enabling  that  valua- 
tion to  be  at  once  finally  made,  and  of  excluding  the  representa- 
tives of  the  deceased   partner  from   any  interference  with  the 
future  accounts  of  the  partnership.     But  the  case  thus  made  at 
the  bar  is  not  supported  by  any  statements  in  the  answers  or 
evidence  of  the  defendants.     The   sum  in  question  is  expressly 
treated  by  the  defendants  in  their  answer  as  money  which,  but  for 
these  contingencies  (of  unknown  amount),  would  have  been  liable 
to  be  divided,  and  there  is  nothing  in  the  38th  article  to  prevent 
the  share  of  the  deceased  partner  from  including  a  right  to  partici- 
pate in  the  surplus  of  this  reserved  sum  so  carried  to  what  is  in 
reality  a  suspense  account,  but  here  erroneously  called  a  sinking- 
fund.     It  certainly  is  not  competent  to  the  executors  of  Mr.  Henry 
Sevan  to  question  the  propriety  of  this  reservation.     By  that  they 
are  bound.     But  this  is  perfectly  consistent  with  a  right  to  a  share 
of  the  surplus  of  the  fund,  if  it  be  more  than  what  is  required  by 
the  purposes  for  which  it  was  reserved.     It  is  objected  that  this 
may  give  the  executors  of  a  deceased  partner  a  right  of  interfering 
with  the  accounts  of  the  future  partnership  for  an  indefinite  period 
of  time.     It  certainly  will  give  them  a  right  to  an  account  of  the 
losses  actually  incurred,  and  the  payments  made  for  which  this 
sum  was  left  undivided ;  but  the  interference  of  the  executors  is 
limited  and  restrained  by  the  87th  article,  and  so  long  as  any  of 
the  contingencies  remain  unascertained  it  will  be  competent  to  the 
continuing  partners  to  determine  at  each  successive  valuation  how 
much  of  this  sinking-fund  ought  to  be  retained  to  answer 
such  contingencies,  and  what  portion,  if   any,  *may  be    *331 
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divided  among  the  persons  entitled  to  the  profits  of  the  partner- 
ship for  the  year  ending  on  the  6th  July,  1860. 

I  must,  therefore,  in  this  respect,  vary  the  decree  of  his  Honor 
the  Master  of  the  Rolls,  and  in  lieu  thereof  declare  that  the  estate 
of  the  testator  Henry  Bevan,  deceased,  is  bound  by  the  account, 
rest,  and  valuation  for  the  year  ending  5th  July,  1860,  as  fully  as 
if  he  had  duly  signed  the  rest  or  valuation  book  for  that  year ;  but 
declare  that,  subject  to  and  after  answering  the  purposes  for  which 
the  sum  of  51,1882.  was  reserved  in  the  accounts  ending  the  5th 
July,  1860,  the  surplus  of  that  sum,  if  any,  is  divisible  among  the 
then  existing  partners,  according  to  their  shares  in  the  partnership. 

No  costs  on  either  side. 


*382  •PHHiLffS  V.  GUTTERIDGE. 

1862.    November  12.    Before  the  Lord  Chancellor  Lord  Westbury. 

A  testator  bequeathed  leasehold  property  in  trust  to  receive  the  rents,  and  after 
payment  of  outgoings  and  interest  on  money  secured  upon  the  property  to 
pay  an  annuity  to  the  testator^s  daughter,  and  in  case  of  the  daughter's  death, 
leaving  children,  in  trust  to  continue  the  annuity  for  the  benefit  of  the  chil- 
dren, and  upon  the  attainment  of  majority  by  the  youngest  child  to  raise  a 
gross  sum  for  the  children  by  sale  or  mortgage  of  the  property ;  and  upon 
further  trust  during  the  daughter's  life,  and  until  the  attainment  of  majority 
by  her  youngest  child,  if  she  had  any,  to  pay  the  residue  of  the  rents,  after 
payment  of  outgoings  and  interest  and  the  annuity,  to  the  testator's  son ;  and 
after  the  daughter's  death  without  children  or  after  the  attainment  of  majority 
by  the  youngest  child,  if  any,  and  the  raising  and  payment  of  the  gross  sum 
above-mentioned,  and  aft»r  the  performance  or  failure  of  the  antecedent 
trusts,  to  assign,  transfer,  and  set  over  all  the  property,  or  such  part  thereof 
as  should  remain  undisposed  of,  to  the  testator's  son :  Held,  that  the  annuity 
was  a  charge  on  the  corpus  of  the  property,  and  not  upon  the  rents  and 
profits  only. 

This  was  an  appeal  of  the  plaintiffs  from  an  order  made  hj 
Yice-Chancellor  Stuart  upon  the  further  consideration  of  the 
cause. 

By  the  order  in  question,  his  Honor,  amongst  other  things, 
ordered  that  out  of  the  interest  to  accrue  during  the  life  of  the 
[252] 


PHILLIPS  V.  OUTTERIDGE.  *  882 

defendant  Harriet  Gutteridge  on  the  residue  of  a  sum  of  2118/.  is. 
bank  3/.  per  cent  annuities  a  certain  annuity  of  601.  should,  until 
further  order,  be  (subject  to  duty)  paid  to  her  or  to  her  legal  per- 
sonal representative  by  half-yearly  payments  of  802.  each  as  therein 
mentioned,  the  first  payment  to  be  made  on  or  as  of  the  24th  of 
March,  1862,  if  such  interest  shall  from  time  to  time  be  sufficient 
for  that  purpose. 

The  order  then  proceeded  as  follows :  ^'  And  in  case  such  inter- 
est shall  at  any  time  be  insufficient,  then  it  is  ordered  that  so  much 
of  the  residue  for  the  time  being  of  the  said  bank  8/.  per  cent 
annuities  as  with  the  interest  thereon  will  raise  the  said  half-yearly 
payments  of  80/.,  after  deducting  therefrom  any  sum  which  may 
have  been  deducted  for  income-tax  from  interest  taken 
*  in  aid  (the  amount  to  be  raised  to  be  verified  by  affidavit),  ♦  838 
be  from  time  to  time  sold,  and  out  of  the  money  to  arise  by 
the  said  sales  and  the  said  interest  it  is  ordered  that  the  said  annu- 
ity of  60/.  be,  subject  to  duty,  paid  as  hereinbefore  directed,  so  far 
as  the  said  fund  will  extend  to  pay  the  same." 

From  this  latter  part  of  the  order  the  plaintiffs  appealed. 

An  appeal  from  the  decree  made  on  the  hearing  of  the  cause 
will  be  found  reported  in  Messrs.  De  6ex  and  Jones's  Reports,  (a) 
from  which  the  nature  of  the  suit  will  be  seen,  and  where  a  state- 
ment of  the  case,  so  far  as  that  report  necessitated  such  statement, 
will  be  found. 

The  facts,  so  far  as  they  are  material  for  the  present  report, 
were  the  following :  — 

Joseph  Gutteridge,  the  testator  in  the  cause,  by  his  will  dated 
the  29th  of  November,  1827,  after  directing  all  his  just  debts, 
bis  funeral  expenses,  and  the*  expenses  of  proving  and  executing 
his  will  to  be  fully  paid,  bequeathed  to  his  wife  absolutely  all  his 
household  furniture,  plate,  china,  linen,  and  other  household  effects 
which  should  be  in  and  about  his  dwelling-house  at  the  time  of  his 
decease ;  and  after  making  a  specific  bequest  of  his  leasehold  mes- 
suages, lands,  tenements,  ground-rents,  and  other  premises,  and  of 
his  personal  estate  during  his  wife's  life,  he  gave  and  bequeathed, 
after  his  wife's  decease,  certain  pieces  or  parcels  of  land,  ground- 
rents,  and  other  premises  at  Birmingham,  to  a  trustee,  upon 
trust  to  receive  the  rents,  issues,  and  profits  thereof,  and,  after 

(a)  Vol.  4,  p.  631. 
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•  334    payment  thereout  *  of  the  ground-rent  and  other  outgoings, 

and  the  interest  of  any  money  secured  or  to  be  secured 
thereon,  upon  trust  to  pay  an  annuity  of  60/.  to  the  testator's 
daughter  Harriet  during  her  life,  for  her  separate  use  and  without 
power  of  anticipation,  by  equal  half-yearly  payments  as  therein 
mentioned,  the  first  of  such  payments  to  be  made  on  such  of  the 
days  of  half-yearly  payment  as  should  first  happen  after  the  decease 
of  his  wife  ;  and  in  case  of  the  death  of  his  daughter,  leaying  any 
child  or  children,  then  upon  trust  to  continue  the  payment  of  the 
annuity  for  the  benefit  of  such  children  as  therein  mentioned  until 
the  youngest  of  such  child  or  children  should  attain  the  age  of 
twenty-one  years ;  and  upon  further  trust  in  case  of  the  death  of 
his  daughter  leaving  any  child  or  children,  when  and  so  soon  as 
the  youngest  of  such  child  or  children  should  attain  the  age  of 
twenty-one  years,  to  raise  and  levy  out  of  the  land,  ground-rents, 
and  premises  in  question,  by  sale  or  mortgage  thereof,  or  of  a 
sufficient  part  thereof,  a  sum  of  400/.  for  the  benefit  of  his  daugh- 
ter's children  as  therein  mentioned ;  and  upon  further  trust  during 
the  life  of  his  daughter,  and  until  the  youngest  child,  if  any,  should 
attain  the  age  of  twenty-one  years,  to  pay  the  residue  of  the  rents, 
issues,  and  profits,  after  payment  thereout  of  the  ground-rent, 
interest,  and  outgoings  and  the  annuity,  to  his  son  Thomas  Gut- 
teridge ;  and  upon  further  trust  from  and  immediately  after  the 
decease  of  the  testator's  daughter,  in  case  she  should  die  without 
leaving  any  child  or  children,  or  in  case  she  should  leave  any  child 
or  children,  then  from  and  immediately  after  the  attainment  by  the 
youngest  of  such  child  or  children  of  the  age  of  twenty-one  years 
and  the  raising  and  payment  of  the  400/.,  and  from  and  after  the 
performance  of  all  the  before-mentioned  trusts,  or  the  occurrence 
of  any  event  in  the  mean  time  which  might  render  them  inoperative, 

to  ^^  assign,  transfer,  and  set  over  all  the  said  land,  ground- 

*  835    rents,  and  premises,  or  such  part  *  thereof  as  shall  remain 

undisposed  of,"  to  the  testator's  son. 
The  will  contained  a  residuary  bequest  in  favour  of  the  testator's 
son,  and  an  appointment  of  his  wife  and  son  as  executrix  and 
executor. 

The  testator  died  in  1828.    His  will  was  proved  on  the  25th  of 
January,  1840,  by  Thomas  Gutteridge,  his  son. 

The   appellants,  the   plaintiffs  in  the  suit,  were  mortgagees, 
claiming  under  Thomas  Gutteridge,  of  the  leaseholds  bequeathed 
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by  the  testator's  will.  The  leaseholds  had  been  sold  under  the 
decree  in  the  cause,  and  the  fund  in  Court,  being  that  to  which 
the  order  under  appeal  had  reference,  represented  the  net  proceeds 
of  the  sale. 

The  respondent  was  the  defendant  Harriet  Outteridge,  who  was 
the  testator's  daughter  Harriet  referred  to  in  his  will. 

Mr.  Malins  and  Mr.  W.  BudaUy  for  the  appellants.  —  This 
annuity  is  payable  only  out  of  income,  and  not,  as  the  Vice-chan- 
cellor has  decided,  out  of  the  corpvs  of  the  fund.  The  question 
in  all  these  cases  is,  what  was  the  testator's  intention  ?  In  tlie 
present  case  the  reference  made  by  tlie  testator  in  his  will  to  rents, 
issues,  and  profits,  out  of  which  he  directs  the  annuity  to  be  paid, 
shows  he  contemplated  that  there  would  be  a  residue ;  and  the 
fact  of  his  dealing  by  his  will  with  such  residue  shows  also  clearly 
that  he  thought  the  rents  would  be  more  than  60/.  a  year.  The 
annuitant,  therefore,  can  be  in  no  better  position  than  she 
would  have  been  if  she  *  had  been  constituted  tenant  for  *  ^86 
life  of  the  property ;  and  Foster  v.  Smith  (a)  is  consequently 
an  authority  in  our  favour.  For  although  it  may  be  said  that  in 
that  case  the  testator  contemplated  that  the  estate  would  remain 
in  its  integrity  at  the  time  when  the  distribution  was  to  be  made, 
whilst  here  the  testator,  after  ordering  certain  dealings  with  the 
estate,  directs  that  it,  ^'  or  such  part  thereof  as  shall  remain  undis- 
posed of,"  shall  go  over,  yet  the  addition  of  this  qualifying  clause 
in  the  present  will  has  reference  to  the  necessity  which  might 
possibly  occur  in  raising  the  400/.,  if  it  should  Qver  require  to  be 
raised,  of  a  recourse  to  a  sale  or  mortgage. 

Tlie  fund  in  Court  represents  in  the  present  case  the  estate,  and 
it  should  be  invested  for  the  benefit,  as  to  the  dividends,  of  Miss 
Outteridge  for  her  life,  and,  as  to  the  corpus  and  dividends  after 
her  death,  of  the  appellants. 

The  Attorney' General  v.  Poulden^  (J)  Mills  v.  Drewittj  (c)  and 
^rle  V.  Belliriffhamy  (d)  were  also  referred  to. 

Mr.  Greene  and  Mr.  Beavan,  for  tlie  respondent,  were  not  called 
upon. 

(a)  1  Ph.  629.  (c)  20  Beav.  682. 

(6)  8  Hare,  6*55.  ((Q  24  Beav.  446. 

[255] 


•  836  CASES   IN   CHANCERY. 

• 

The  Lord  Chancellor.  —  The  order  under  appeal  is  right.    An 

unlimited  indefinite  charge  upon  rents  and  profits  is  a  charge  upon 

the  corpus^  just  as  an  unlimited  indefinite  gift  of  rents  and  profits 

is  a  gift  of  the  corpus.    The  trust  in  this  case  is  in  effect  out  of 

the  rents  and  profits  to  pay  the  testator's  daughter  60/.  a 

*  837    year  during  her  life,  not  out  of  *  the  rents  and  profits  during 

the  life  of  the  daughter  to  pay  her  the  annuity.  The  right 
of  the  trustee  to  receive  the  rents  and  profits  is  general  and  indefi- 
nite ;  there  is  no  limitation  of  time.  The  charge,  therefore,  upon 
the  rents  and  profits  is  unlimited,  and  continues  until  the  annuity 
is  satisfied. 

The  decision  in  Foster  v.  Smith  (a)  turned  on  the  effect  of  the 
gift  over  in  reducing  the  antecedent  charge  on  the  rents  and  profits 
to  a  charge  tliereon  limited  to  the  life  of  the  annuitant  only.  By 
express  words  in  that  case  the  right  of  the  trustees  to  receive  the 
rents  and  profits  was  made  to  cease  with  the  deaih  of  the  wife. 
The  annuity  consequently  had  no  continuance  after  the  death  of 
the  wife  ;  and  the  antecedent  trust  was  construed  to  be  a  trust  to 
receive  the  rents  and  profits  during  the  wife's  life  only. 

So  in  Earle  v.  Bellingham^  (i)  which  was  held  undistinguishable 
from  Foster  v.  Smithy  (a)  the  testator  showed  clearly  his  intention 
that  his  trustees  should  after  the  death  of  the  annuitant  transfer 
to  other  parties  the  corpus  of  the  fund  undiminished  and  in  its 
entirety. 

But  there  are  no  such  provisions  in  the  present  case.  On  the 
contrary,  here  the  gift  over  is,  in  its  very  terms,  subjected  to  what 
may  be  necessary  for  the  legal  operation  of  the  antecedent  gifts, 
and  a  person  claiming  under  the  gift  over  can  only  take  what  is 
left  after  satisfying  those  antecedent  gifts. 

The  question,  therefore,  is  merely  whether  an  indefinite 

*  338    charge  of  an  annuity  upon  rents  and  profits  does  not  *  make 

the  annuity  a  charge  upon  the  corpus.  I  think  that  it  does, 
unless,  as  is  not  the  case  here,  there  is  something  in  the  will  to 
rebut  that  conclusion. 

The  annuitant  must  receive  her  annuity  so  long  as  there  are 
funds  in  Court  to  satisfy  it. 

Appeal  dismissed  with  C09t«« 

(a)  1  Fh.  629.  (6)  24  Beav.  445. 
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In  the  Matter  of  the  Estate  of  REBEKAH  EMMEBTON, 

deceased. 

MASKELL  V.  FARRINGTON. 

1862.    November  13.    Before  the  Lord  Chancellor  Lord  Wsstburt. 

A  general  charge  by  will  of  debts  and  funeral  and  testamentary  expenses,  and 
also  legacies  upon  the  whole  of  the  testator^s  real  and  personal  estate  and 
effects,  has  the  effect  of  charging  the  legacies  upon  specifically  devised 
realty. 

This  was  an  appeal  of  the  specific  devisees  of  certain  copyhold 
property  under  tlie  will  of  Bebekah  Emmerton,  the  testatrix  in  the 
cause,  from  a  decision  of  Vice-chancellor  Kindebslet,  holding,  in 
an  administration  suit  originated  by  summons  in  Chambers,  that 
pecuniary  legacies  given  by  the  will  were  charged  upon  the  specifi- 
cally devised  copyholds. 

By  the  will  in  question,  which  was  made  in  August,  1860,  the 
testatrix  charged  and  made  chargeable  the  whole  of  her  real  and 
personal  estate  and  efiects  with  the  payment  of  her  just  debts  and 
fimeral  and  testamentary  expenses,  and  also  with  the  payment  of 
the  legacies  thereinafter  by  her  given  and  bequeathed.  She  then 
devised  certain  specified  copyholds  to  Thomas  Emmerton  Cavit 
for  life,  with  remainder  to  Charles  Cavit  in  fee ;  and  after  giving 
several  pecuniary  and  specific  legacies,  she  made  a  residuary 
gift  and  bequest  *  of  all  and  singular  other  the  rest,  residue,  *  889 
and  remainder  of  her  household  goods  and  furniture,  plate, 
linen,  china,  ready  money,  money  in  the  funds,  and  all  and  singular 
other  the  rest,  residue,  and  remainder  of  her  real  and  personal 
estate  and  effects  not  thereinbefore  by  her  will  specifically  be- 
queathed or  otherwise  disposed  of,  to  Thomas  Emmerton  Cavit, 
his  heirs,  executors,  administrators,  and  assigns  respectively  for 
ever,  according  to  the  different  natures  and  qualities  thereof,  to 
and  for  his  and  their  own  absolute  use  and  benefit  and  disposition 
respectively.  And  she  appointed  Joseph  Farrington  and  Mary 
Parr  Maskell  executor  and  executrix  of  her  will. 

The  testatrix's  residuary  estate  was  insufficient  for  the  payment 
of  the  debts  and  legacies  given  by  her  will,  and  she  had  no  realty 
except  the  specifically  devised  copyholds. 
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Mr.  Q-lasBB  and  Mr.  K  R.  Turner^  for  the  appellants,  relied  upon 
Spong  V.  Spong  (a)  and  Conron  v.  Conron  (6)  as  decisive  in  their 
favour.  They  contended  that  the  Vice-Chancellor  had  attributed 
too  great  weight  to  Joy  v.  Campbell^  (c)  that,  under  any  circum- 
stances, the  cases  mentioned  were  all  cases  under  the  old  law,  and 
that,  under  the  existing  law,  the  present  case  was  of  first  impres- 
sion and  an  d  fortiori  one.  Jarman  on  Wills.  (cF)  They  remarked 
that  in  Wheeler,  v.  Claydon^  («)  there  cited,  no  authorities  were 
:referred  to ;  and  they  commented  on  Creed  v.  Creed  (jg)  and 
MireJumse  v.  Seaife.  (A) 

*  340        *  Mr.  Baily  and  Mr.  PiggoUy  for  the  respondents,  the 
pecuniary  legatees,  after  calling  attention  to  the  facts  of  the 
present  case  and  the  language  of  the  testatrix's  will,  were  stopped 
in  their  arguments. 

Mr.  Woodhouse  appeared  for  the  personal  representatives  of  the 
testatrix. 

The  Lord  Chancellor.  —  The  decision  in  this  case  must  turn 
upon  its  pai-ticular  circumstances.  It  is  said  on  behalf  of  the 
appellants  that  the  present  case  is  governed  by  those  of  Spong  v. 
Spong  and  Conron  v.  Conron.  Those  cases,  however,  were  cases  of 
charges  of  legacies  only.  In  the  present  case  debts  and  legacies 
are  charged  alike.  So  far  as  the  charge  is  one  of  debts,  it  is  not 
disputed  that  it  binds  the  specifically  devised  estate ;  but  the  inten- 
tion of  the  testatrix  appears  equally  clear  as  to  the  extent  of  the 
charge  of  the  legacies.  The  debts  affect  the  specifically  devised 
estate.    The  legacies  affect  them  equally,  (i) 

Appeal  dismissed  with  costs. 

(a)  1  Dow  &  Clark,  365;  S.  C.  8  Bligh  (N.  S.).  84,  on  appeal  from  1  Y. 
ft  J.  300. 

(6)  7  H.  L.  Ca«.  168. 

(c)  1  Sch.  &  Lef.  828,  339 ;  S.  C.  8  Bligh  (N.  8.),  HI,  117.  See  IJ.  A 
Lat.  496 ;  7  H.  L.  Cas.  181,  191. 

(d)  Vol.  2,  p.  676,  3d  edit.  (g)  11  CI.  &  Fin.  491. 
(0  16  Beav.  169.  (A)  2  Myl.  &  Cr.  695. 
(t)   See  Bootle  v.  Blundell,  1  Meriv.  193,  238. 
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•  In  the  Matter  of  the  LONDON  AND  SOUTH-    ♦  341 
WESTERN  RAILWAY  ACT,  1855. 

Ex  parte  GEORGE  PHILLIPS. 

1862.    Norember  19.    Before  the  Lords  Justices. 

A  vendor  seised  in  fee-simple,  free  from  incumbrances  save  as  to  a  small  portion 
of  the  land  in  question,  which  portion,  with  other  property  of  the  vendor, 
was  in  mortgage  to  trustees  of  the  will  of  a  testator  whose  estate  was  being 
administered  in  the  Court  of  Chancery,  agreed  with  a  railway  company  to 
sell  them  the  whole  of  the  land  in  fee-simple.  The  agreement  was  silent  as 
to  the  existence  of  the  mortgage :  Hddf  that  the  company  was  not  bound  to 
pay,  under  the  Lands  Clauses  Consolidation  Act,  1845,  the  costs  incurred  by 
obtaining  an  order  in  the  administration  suit  sanctioning  the  concurrence  of 
the  trustees  in  the  conveyance  to  the  company,  but  that  such  costs  were 
properly  payable  by  the  vendor. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Wood,  (a) 
ordering  the  review  of  a  taxing  master's  certificate  and  the  allow- 
ance of  certain  costs  of  the  respondent  Mr.  George  Phillips  as 
against  the  appellants,  the  London  and  South-western  Railway 
Company. 

On  the  17th  of  April,  1861,  an  agreement  was  entered  into 
between  the  respondent  and  the  company  for  the  sale  to  the  com- 
pany in  fee-simple  of  certain  land  in  the  Wandsworth  Road.  Of 
this  land,  at  the  date  of  the  agreement,  the  respondent  was  seised 
in  fee-simple  free  from  incumbrances  save  as  to  a  small  portion, 
which,  with  other  property,  also  belonging  to  him,  was  subject  to 
certain  mortgage  securities  for  a  sum  of  7100^.  in  the  aggregate. 
These  mortgage  securities  were  vested  in  the  trustees  of  the  will 
of  one  Wm.  Holmer,  and  the  estate  of  the  latter  was  under  the 
administration  of  the  Court  in  two  suits  of  Allen  v.  Emhleton  and 
Alien  V.  Allen,  The  agreement  between  the  respondent  and  the 
company  was  silent  as  to  the  existence  of  the  mortgage  securities. 

The  agreement,  in  fact,  was  a  compromise  of  a  suit 
*  instituted  by  the  respondent  against  the  company  for  the    *S42 
specific  performance  by  them  of  a  contract  respecting  the 
land,  which  originated  in  a  notice  to  treat  under  the  Lands  Clauses 

(a)  2  J.  ft  H.  390. 
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ConBolidation  Act,  1845,  served  bj  the  company  upon  the  respon- 
dent's predecessors  in  title.  The  proceedings  under  the  notice  had 
gone  so  far  as  that,  prior  to  the  institution  of  the  suit,  an  abstract 
of  title  had  been  furnished  to  the  company ;  and  the  existence  of 
the  mortgage  appearing  therefrom,  and  the  company  requiring  the 
concurrence  in  the  conveyance  to  them  of  the  trustees  of  Mr. 
Holmer's  will,  the  sanction  of  the  Court  to  such  concurrence  on 
the  part  of  those  trustees  had  been  obtained  in  the  administration 
suits  at  a  cost  (as  eventually  taxed)  of  157/.  4«.  lOd. 

This  sum  was  paid  by  the  respondent,  and  was  included  in  the 
bill  of  costs  made  out  and  delivered  by  his  solicitors  to  the  com- 
pany as  costs  payable  by  them  under  the  82d  section  of  the  Lands 
Clauses  Act,  1845.  That  section  is  as  follows :  ^'  The  costs  of  all 
such  conveyances  shall  be  borne  by  the  promoters  of  the  under- 
taking, and  such  costs  shall  include  all  charges  and  expenses 
incurred,  on  the  part  as  well  of  the  seller  as  of  the  purchaser,  and 
of  all  conveyances  and  assurances  of  any  such  lands,  and  of  any 
outstanding  terms  or  interests  therein,  and  of  deducing,  evidenc- 
ing, and  verifying  the  title  to  such  lands,  terms,  or  interests,  and 
of  making  out  and  furnishing  such  abstracts  and  attested  copies  as 
the  promoters  of  the  undertaking  may  require,  and  all  other  rea- 
sonable expenses  incident  to  the  investigation,  deduction,  and  veri- 
fication of  such  title." 

The  taxing  master,  under  the  usual  order  to  tax  obtained  by  the 
company,  disallowed  the  item  on  the  authority  of  Re  South  Wales 

Railway  Company,  (a) 
*  348       *  The  Vice-Chancellor  having  on  the  petition  to  review  the 
taxation  allowed  the  item,  the  company  appealed. 

It  appeared  that  the  Lord  Justice  Ej^ight  Bruce  was  interested 
in  the  railway  company,  but  the  appeal  was  heard  by  their  Lord- 
ships notwithstanding,  at  the  request  of  the  parties. 

Mr.  Amphlett  and  Mr.  Bagot  appeared  for  the  appellants. 

Mr.  Qiffard  and  Mr.  Bury^  for  the  respondent,  Mr.  Phillips. 

The  argument  here,  as  in  the  Court  below,  turned  mainly  upon 
the  provisions  of  the  Lands  Clauses  Act  and  the  decisions  thereon ; 

(a)  14  BeAV.  418.  See,  however,  In  re  Liverpool  Improvement  Act,  L.  R. 
6  £q.  282. 
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but,  in  the  view  of  the  case  taken  by  their  Lordships,  it  becomes 
unnecessary  to  report  tlie  argument  in  detail. 

The  following  authorities  were  referred  to,  viz.,  —  On  the  part 
of  the  appellants,  The  Lands  Glauses  Consolidation  Act,  1845,  (a) 
Be  South  Wales  Railway  Company j  (6)  Re  Na%Vs  Estate^  (<?) 
Dinning  v.  Henderson^  (d)  Re  Hore*s  Estate^  (e)  Wilson  v. 
Foster^  (^g)  Haynes  v.  Barton^  (K)  Patten  v.  G-atty^  (i)  Ex  parte 
Ommaney^  (k)  and  Midland  Counties  Railway  Company  y.  West- 
combe,  (J)  and  on  the  part  of  the  respondent,  Henniker  v.  Chafy,  (m) 
Pickard  v.  MitcheUj  (n)  Re  Taylor,  (o) 

*  The  Lord  Justice  Turner.  —  I  should  hesitate  to  give  *  344 
any  opinion  on  this  matter  which  would  seem  to  establish 
any  general  rule  on  the  subject,  for  I  think  this  question  one  to  be 
decided  upon  the  particular  circumstances  of  the  case. 

It  is  the  case  of  a  contract  between  the  company  on  the  one 
hand,  and  Mr.  Phillips,  the  owner  of  the  estate,  subject  in  part  to 
a  mortgage,  on  the  other.  In  my  view,  according  to  the  contract, 
the  company  could  not,  after  it  was  entered  into,  deal  with  the 
mortgagees  independently. 

Then  how  stands  the  matter  between  Mr.  Phillips  and  the  com- 
pany under  the  contract  ? 

In  my  view,  the  effect  of  the  contract  was,  that  Mr.  Phillips 
thereby  agreed  to  sell  the  land  in  question  to  the  company  for  so 
much  money.  It  was  therefore  his  duty  to  make  a  proper  convey- 
ance of  it  to  the  company,  and  to  procure  all  persons  whose  con- 
currence was  necessary  in  the  conveyance  to  join  in  making  that 
conveyance,  and  consequently  to  procure  the  concurrence  of  the 
mortgagees.  What  the  statute  says  is  this:  [His  Lordship  re- 
ferred to  the  82d  section,  see  above,  p.  342,  and  proceeded.]  The 
present,  however,  is  a  question  depending  on  the  contract,  and  not 
governed  by  any  of  the  cases  which  have  been  cited.    I  think  that 

(a)  Sects,  so,  S2,  112.  (0  Cited  ib.  491. 

lb)  14  Beay.  418.  Ik)  10  Sim.  298. 

(c)  4  W.  R.  111.  (0  11  Sim.  67. 

Id)  2  De  6.  &  Sm.  485.  (m)  28  Beav.  621. 

(e)  14  Jur.  65 ;  6  Railw.  Cas.  692.  (n)  12  Beav.  486. 

Ig)  26  Beav.  398.  (o)  1  Mac  &  6.  210. 
Ih)  IDr.  &Sm.483. 
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the  order  of  the  Yice-Ghancellor  must  be  reversed,  and  the  opinion 
of  the  taxing  master  upheld. 

*  345  *  The  Lord  Justice  Knight  Bbuce.  —  My  view  is  the 
same,  and,  notwithstanding  any  interest,  be  it  more  or  less, 
which  I  may  have  in  this  company,  at  the  parties'  request  I  state 
my  opinion. 

I  agree  with  my  learned  brother.  There*  was  here  no  contract 
between  the  company  and  the  mortgagees,  no  notice  td  the  mort- 
gagees as  between  them  and  the  company.  There  was  nothing  but 
a  contract  between  the  owner  of  the  equity  of  redemption  and  the 
company,  which  is  silent  as  to  the  existence  of  the  mortgage.  The 
company  could  not  after  that  contract  have  proceeded  to  deal  with 
the  mortgagees  under  the  mortgagee  clauses  of  the  Act.  (a) 

This  is  a  special  case,  and  in  the  special  circumstances  of  the 
case  I  think  that  the  mortgagor  is  not  to  be  allowed  his  costs. 


•  846  ♦  SPENCER  v.  JACK. 

1862.    December  3.     Befure  the  Lords  Justices. 

On  an  issue  directed  in  a  patent  salt  on  the  question  of  novelty,  the  defendant 
is  entitled  to  have  the  question  of  newness  of  manufacture  tried  ^>art  from 
the  question  of  newness  of  invention. 

Mr.  Selwyn,  Mr.  Sindmarch^  and  Mr.  Druce  moved,  by  way  of 
appeal  motion,  on  behalf  of  the  defendant  under  the  following 
circumstances :  — 

The  suit  was  instituted  to  restrain  the  alleged  infringement  by 
the  defendant  of  the  plaintiff's  alleged  patent. 

On  the  5th  of  June,  1862,  a  motion  for  an  injunction  was  made 
before  the  Master  of  the  Rolls,  which  was  directed  to  stand  over ; 
and  his  Honor,  under  Stat.  8  &  9  Yict.  c.  109,  directed  certain 
issues  to  be  tried  before  a  special  jury  in  the  Court  of  Common 
Pleas. 

One  of  these  issues  was  as  to  the  novelty  of  the  plaintiff^s 
"  invention." 

(a)  Lands  Clauses. Consolidation  Act,  1S46,  §§  108-114. 
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On  a  motion  made  on  the  2oth  of  November,  1862,  on  behalf  of 
the  defendant,  there  was  substituted  for  the  issue  so  framed  an 
issue  as  to  the  novelty  of  the  plaintiff's  ^^  invention  or  manufact* 
ure ; "   and  the  record  was  made  up  with  the  issue  so  framed. 

The  object  of  the  present  appeal  motion  was  to  have  the  words 
**  invention  or  "  removed  from  the  record,  or  to  have  the  order  of 
the  5th  of  June,  1862,  amended  in  conformity  with  the  justice  of 
the  case. 

For  the  motion,  reliance  was  placed  upon  the  wording  of  the 
Statute  of  Monopolies  (21  Jac.  1,  c.  3,  §  6),  under  which 
the  prime  requisite  to  the  validity  of  a  patent  was  *  that  it  *  347 
should  be  for  a  ^^  new  manufacture,"  and  it  was  argued  that 
the  defendant  had  a  right  to  have  that  specific  question  determined 
by  the  jury.  The  record,  as  drawn  up,  went  either  too  far  or  not 
far  enough.  K  the  word  "  or "  was  to  be  read  conjunctively,  it 
added  a  requisite  which  the  statute  did  not  impose  ;  If  it  was  to  be 
read  as  a  disjunctive,  the  finding  of  the  jury  might  turn  out  to 
be  of  no  avail.  An  action  at  law,  with  all  proper  admissions, 
would  have  been  the  most  convenient  mode  of  dealing  with  the 
matter. 

Mr.  Baggallay  and  Mr.  Webster ^  for  the  plaintiff,  argued  in  favour 
of  the  record  as  made  up,  and  referred  to  Beits  v.  Menzies,  (a) 
Seed  V.  HigginB.  (h) 

Mr.  Crachnall  (amicus  eurice^  and  with  reference  to  the  sugges- 
tion as  to  directing  an  action  at  law  between  the  parties)  called  the 
attention  of  the  Court  to  Mr.  Rolfs  Act  (Stat.  25  &  26  Vict.  c.  42), 
which  came  into  operation  on  the  1st  of  November,  1862. 

Their  Lordships  directed  that  the  question  of  novelty  should  be 
tried  on  two  separate  and  distinct  issues. 

Issues  were  accordingly  settled  between  the  parties  upon  this 
question ;  one,  as  to  whether  the  plaintiff's  improvement  consti- 
tuted a  ne\f  invention ;  the  other,  whether  it  constituted  a  new 
manufacture. 

The  bill  was  eventually  dismissed,  but  without  costs,  by  the  Lord 
Chancellor  Lord  Westbury  on  25th  November,  1863.  (<?)     And  as 

(a)  8  £11.  &  Bl.  928.  (c)  See  1  De  6.,  J.  &  S.  S56. 

(&)  8  H.  L.  Ca».  ^50. 
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to  the  question  of  directing  actions  or  issues  at  law,  regard  being 
had  to  the  provisions  of  Mr.  Bolt's  Act,  see  In  re  Hooper  (a)  and 
Femie  v.  Young,  (J) 


*  348  *  In  the  Matter  of  the  Estate  of  FRANCIS  PHILIP 

HOOPER,  deceased. 

BAYLIS  t;.  WATKINS. 

1862.    December  8,  4.    Before  the  Lords  Justices. 

Since  the  coming  into  operation  of  Mr.  Rolfs  Act  (Stat.  25  &  26  Vict.  c.  42)  a 
Court  of  Equity  cannot  direct  that  a  person  who  comes  in  under  an  adminis- 
tration order  or  decree  in  equity  as  an  alleged  creditor  of  the  deceased  shall 
be  at  liberty  to  establish  his  daim  at  law,  but  is  bound  itself  to  decide  upon 
the  validity  of  the  claim.^ 

This  was  the  appeal  of  the  executors  of  the  will  of  Francis  Philip 
Hooper,  whose  estate  was  being  administered  in  a  suit  originated 
by  summons,  from  an  order  of  Vice-Chancellor  Stuart. 

The  order  under  appeal  was  made  on  the  14th  of  November,  1862, 
on  a  summons  adjourned  from  Chambers,  seeking  the  allowance  of 
a  claim  of  385/.  88.  8(2.  made  by  the  respondent  Mr.  Samuel  Thomas 
Mead  against  the  testator's  estate  as  a  debt  upon  that  estate.  The 
Vice-Chancellor  directed  the  summons  to  stand  over,  with  liberty 
to  the  appellant  to  bring  such  action  at  law  as  he  might  be  ad- 
vised for  the  purpose  of  establishing  the  validity  of  his  claim  as  a 
debt. 

The  fact  that  the  Stat.  25  &  26  Vict  c.  42  (Mr.  Rolfs  Act)  had 
come  into  operation  on  the  Ist  of  November,  1862,  was  not  called 
to  the  attention  of  the  Court  below,  and,  as  the  judgment  on  the 
present  appeal  turned  wholly  upon  the  effect  of  that  statute  upon 
the  practice  of  the  Court,  it  has  been  thought  desirable  to  confine 
the  present  report  to  that  point,  notwithstanding  that  "the  circum- 
stances of  the  case  were  somewhat  fully  entered  into,  and  the  case 
itself  was  partly  argued  on  the  merits. 

(a)  Infra,  348.  (6)  L.  R.  1  H.  L.  63. 

1  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  876 ;  2  ib.  1071,  1642. 
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*  The  material  parts  of  Mr.  Bolt's  Act  are  set  out  *  849 
below,  (a) 

Mr.  Matins  and  Mr.  Crachnall^  for  the  appellants,  relied  upon 
Mr.  Bolt's  Act  as  having  extinguished  the  power  of  the  Court  to 
make  such  an  order  as  that  under  appeal.  There  were  no  reserva- 
tions in  the  Act  save  those  mentioned  in  sections  2  and  4 ;  and 
neither  of  those  sections  applied  to  the  present  case. 

Mr,  Oreene  and  Mr,  Osborne  Morgan^  for  the  respondent.  —  Mr. 
Bolt's  Act  has  no  application  to  this  case.  In  the  first  place, 
it  is  not  retrospective,  even  though  it  *  speaks  of  "  pending  "  *  850 
proceedings  in  its  first  section,  and  it  cannot  affect  a  claim 
brought  in,  like  the  present,  long  before  the  Act  came  into  opera- 
tion. In  the  next  place,  the  Act  is  not  universally  imperative  in  its 
operation,  notwithstanding  the  expression  ^'  shall "  in  the  first  sec- 
tion. The  Act  is  a  graft,  as  its  third  section  shows,  upon  Sir  Hugh 
Cairns's  Act  (21  &  22  Vict.  c.  27),  and  is  intended  to  extend  and 
not  to  fetter  (as  would  be  the  result  of  the  contention  on  the  other 
side,  if  successful)  the  action  of  the  Court  of  Chancery.  The  refer- 

(a)  *'  Whereas  the  High  Court  of  Chancery  has  power  in  certain  cases  to 
refuse  or  postpone  the  application  of  remedies  within  its  jurisdiction  until  ques- 
tions of  law  and  fact  on  which  the  title  to  such  remedies  depends  have  been 
determined  or  ascertained  in  one  of  her  Majesty^s  Courts  of  Common  Law :  and 
whereas  it  is  expedient  that  the  said  power  should  no  longer  exist,  and  that  in 
all  such  cases  every  question  of  law  and  of  fact,  cognizable  in  a  Court  of  Common 
Law,  arising  in  the  said  Court  of  Chancery,  on  which  the  right  of  any  party  to 
any  equitable  relief  or  remedy  depends,  and  whether  the  title  to  such  relief  or 
remedy  be  or  be  not  incident  to  or  dependent  upon  a  legal  right,  should  be 
determined  by  or  before  the  said  Court  itself:  ...  Be  it  enacted  ...  as  fol- 
lows: — 

'*  1.  In  all  cases  in  which  any  relief  or  remedy  within  the  jurisdiction  of  the 
said  Courts  of  Chancery  respectively  is  or  shall  be  sought  in  any  cause  or  matter 
instituted  or  pending  in  either  of  the  said  Courts,  and  whether  the  title  to  such 
relief  or  remedy  be  or  be  not  incident  to  or  dependent  upon  a  legal  right,  eveiy 
question  of  law  or  fact,  cognizable  in  a  Court  of  Common  Law,  on  the  determina- 
tion of  which  the  title  to  such  relief  or  remedy  depends,  shall  be  determined  by 
or  before  the  same  Court^^ 

Sect.  2  provides  that  where  questions  of  fact  may  be  more  conveniently  tried 
at  assizes,  issues  may  be  directed. 

Sect.  3  makes  applicable  to  this  Act  the  provisions  of  Sir  Hugh  Cairns^s  Act 
(21  ft  22  Vict.  c.  27). 

Sect.  4  contains  a  provision  for  the  cases  where  the  object  of  the  suit  is  to 
recover  or  defend  possession  of  land  under  a  legal  title. 
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ence  in  the  first  section  defining  the  cases  wherein  the  intervention 
of  this  Court  is  made  imperative  is  to  cases  which  come  before  the 
Court  by  virtue  of  its  own  inherent  and  primary  jurisdiction,  such 
as  cases  of  specific  performance  or  the  like.  In  such  cases  there 
are  concurrent  remedies  at  law  ;  for  example,  in  the  case  cited  of 
specific  performance,  damages.  And  the  object  of  the  Act  was  not 
to  oust  the  jurisdiction  of  the  Courts  of  Law  over  matters  prop- 
erly cognizable  by  them,  —  not  to  say  to  the  suitor  that  he  should 
not  apply  to  whichever  side  of  Westminster  Hall  he  thought  best 
adapted  by  its  process  to  give  him  redress,  —  but  simply  to  remove 
legal  difficulties  in  the  way  of  the  suitor,  if  he  applied  not  to  the 
common-law  Courts  for  redress  but  to  the  Courts  of  Equity ;  in 
other  words,  if  he  sought  "  equitable  relief  or  remedy  "  (in  the 
words  of  the  preamble  to  the  Act)  in  preference  to  legal  relief  or 
remedy.  But  the  rights  of  a  creditor  like  the  respondent  in  the 
present  case  (even  assuming  that  apart  from  the  considerations 
presently  to  be  mentioned  the  Act  could  apply  to  him)  are  purely 
legal.  In  the  testator's  lifetime  his  only  remedy  would  have  been 
by  an  action  at  law ;  and,  after  the  testator's  death,  his  remedy 
would  be, the  same,  viz.,  an  action  against  the  executors.  And  if 
the  latter,  by  obtaining  a  decree  for  the  administration  of  tlieir 

testator's  estate  in  equity,  might,  as  ancillary  thereto,  and 
*  861   on  the  principle  of  preventing  *  the  estate  from  being  torn 

to  pieces  by  conflicting  claims,  obtain  an  injunction  from 
the  Court  of  Equity  to  restrain  tlie  action,  that  would  in  nowise 
alter  the  nature  of  the  creditor's  rights  or  remedies.  If  it  be  said 
that  a  creditor  who  comes  in  under  an  administration  decree  in 
equity  accepts  an  invitation  into  equity,  even  that  does  not  deprive 
him  of  his  right  to  recourse,  or  the  Court  of  its  power  to  permit 
him  to  have  recourse,  to  a  common-law  Court  for  the  decision  of  a 
purely  legal  matter  in  a  proper  case.  We  desire  to  have  such  re- 
course in  the  present  case.  Mr.  Bolt's  Act  contemplates  the  direc- 
tion of  issues ;  and  the  Yice-Chancellor  has,  in  his  discretion,  —  a 
discretion  with  which  the  Court  of  appeal  will  not  lightly  inter- 
fere, —  given  liberty  to  the  respondent  to  establish  his  claim  by  au 
action  at  law ;  in  other  words,  has  refused  to  determine  the  legal 
question  here,  even  if  this  were  a  case  in  which  (as  we  do  not 
admit)  he  had  power  to  do  so. 

f    [The  Lord  Justice  Knight  Bbuce. — Speaking  for  myself  alone, 
[266] 


BATUS  V.  WATKIN8.  *  361 

if  the  Act  of  last  session  had  not  passed  I  should  haye  thought  the 
order  of  the  Vice-Chancellor  undoubtedly  right.] 

But,  apart  from  these  reasons  for  supporting  the  order  under 
appeal,  it  is  clear  from  the  preamble  of  the  Act  that  it  was  only 
intended  to  apply  to  parties  to  suits ;  and  in  that  category  a  cred- 
itor seeking  to  prove  his  debt  under  an  administration  decree 
cannot  in  any  sense  be  placed. 

[The  Lord  Justice  Knight  Bruce  remarked  that  the  word 
^^  party  "  in  the  preamble  to  the  Act  appeared  to  be  used  in  the 
trivial  sense  of  "  person."] 

Mr,  MalinSy  in  reply. 

The  Lord  Justice  Knight  Bruce. — We  are,  in  my  judgment, 
bound  to  read  this  Act  of  Parliament  as  rendering  it  compulsory 
on  this  Court  to  decide  the  whole  question. 

*  It  is  true  that  the  alleged  creditor  has  in  fact  no  option.  *  352 
It  was  competent  to  him  to  sue  at  law,  and  only  to  sue^t 
law,  during  the  life  of  the  alleged  debtor.  After  the  death  of  the 
alleged  debtor  the  alleged  creditor  might  also  have  sued  at  law ; 
but  had  he  done  so  the  executors  might  have  stopped  him  and 
required  him  to  come  in  under  an  order  or  decree. 

But  in  the  present  case  the  alleged  creditor,  without  being  com- 
pelled so  to  do,  did  come  in  under  the  order  or  decree.  Probably 
he  was  right  in  so  doing ;  but,  however  that  may  be,  we  must,  I 
think,  under  the  compulsion  of  the  Act  of  Parliament,  decide  the 
whole  matter. 

Probably  the  case  will  not  be,  in  the  opinion  of  either  side,  ripe 
in  the  present  state  of  the  evidence  for  decision,  and,  therefore, 
subject  to  what  my  learned  brother  may  say,  I  incline  to  give  lib- 
erty to  enter  into  further  evidence. 

The  Lord  Justice  Turner. — The  first  question  in  considering 
this  Act  of  Parliament  is,  what  was  the  evil  which  it  was  intended 
to  meet  ?  Clearly  this, —  that  whereas  persons  who  applied  to  a 
Court  of  equity  for  relief  could  not  in  certain  cases  have  their  case 
wholly  disposed  of  by  the  Court  of  Equity,  but  were  sent  to  a  Court 
of  Law  to  determine  other  points  on  which  their  rights  depended, 
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the  Act  was  intended,  and  it  should  be  so  construed  as,  to  diminish 
this  evil  and  to  extend  the  remedy. 

The  preamble  of  the  Act  runs  thus:  [His  Lordship  read  it  down 

to  the  end  of  the  first  recital  of  the  preamble,  and  remarked 

thereon  that  the  Act  applied  itself  not  merely  to  rights  but 

*  353    to  remedies  given  by  Courts  of  *  Equity.    His  Lordship 

then  read  the  second  recital  of  the  preamble,  remarking  on 
the  words  ^'  that  the  said  power  should  no  longer  exist,"  that  the 
"  said  power  "  meant  the  power  of  refusing  or  postponing  the  ap- 
plication of  remedies  within  the  jurisdiction  of  the  Court,  and 
proceeded  thus :  ]  The  only  question  which  can  arise  on  this  is 
as  to  the  meaning  of  the  words  "  any  equitable  relief  or  remedy.'' 
The  previous  part  of  the  preamble  had  spoken  of  remedies  within 
the  jurisdiction  of  the  Court.  The  word  "  equitable  "  before  the 
words  "  relief  or  I'emedy  "  does  not  therefore  apply  except  to  cases 
where  tlie  equitable  remedy  depends  on  a  legal  right. 

The  question  here  is,  whether  the  creditor  who  comes  in  under 
an  order  or  decree  of  this  Court  is  not  to  be  considered  as  seeking 
a  remedy  within  the  jurisdiction  of  the  Court. 

Consider  the  position  of  a  creditor  so  coming  in.  There  may 
be  on  further  consideration  a  direction  to  take  a  further  account. 
The  plaintiff  may  not  prosecute  the  suit,  and  the  creditor  who 
has  come  in  may  apply  for  leave  to  prosecute  it.  He  must  be 
considered  as  a  person  who  when  he  comes  in  is  seeking  a  remedy 
within  the  jurisdiction  of  the  Court.  And  that  this  was  the  inten- 
tion of  the  Act  is  made  more  plain  by  the  fourth  section,  which 
applies  to  the  case  of  persons  coming  to  a  Court  of  Equity  on  a 
purely  legal  title. 

If  a  creditor  filed  a  bill  for  administration  of  a  deceased's  estate, 

it  would  be  the  duty  of  the  Court  to  decide  whether  the  purely 

legal  debt  on  which  the  suit  was  founded  was  or  was  not  a  valid 

debt ;  and  it  is  difficult  to  say  that  it  was  intended  that  a 

*  354    creditor  suing  on  *  a  purely  legal  debt  should  have  the  right 

to  demand  from  the  Court  a  determination  of  every  question 
connected  with  the  validity  of  that  debt,  while,  when  another 
creditor  comes  in  under  the  decree  on  another  purely  legal  right, 
the  Court  should  have  the  right  to  insist  on  his  establishing  his 
claim  at  law. 

I  think  we  are,  under  the  Act  of  Parliament,  bound  to  deter- 
mine the  validity  or  non-validity  of  the  respondent's  claim,  and  I 
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agree  with  my  learned  brother  as  to  giving  time  for  the  production 
of  further  evidence. 

The  case  stood  over  accordinglj,  and  was  afterwards  heard  on 
the  merits,  and  the  respondent's  claim  disallowed,  (a)  See  fur- 
ther, as  to  the  operation  of  Mr.  Bolt's  Act  upon  the  question  of 
directing  actions  or  issues  at  law  out  of  equity,  Spencer  v.  Jack^  (i) 
and  Femie  v.  Young.  (<?) 


♦  BARNARD  v.  BAGSHAW.  ♦  355 

In  the  Matter  of  the  LAKE    BATHURST  AUSTRALASIAN 

GOLD  MINING  COMPANY. 

1862.     November  25,     December  2,  9.     Before  the  Lord  Chancellor  Lord 

Westbury. 

Trastees  are  not  liable  to  the  eutuU  que  trusterd  for  money  belonging  to  the 
trust  which  their  co-trustee  gets  into  his  possession  without  their  consent  or 
knowledge  and  by  a  fraud  upon  them.     Semible*^ 

If  joint  trustees  draw  a  check  for  the  trust  moneys  upon  the  bankers  in  whose 
hands  such  moneys  are,  and  cross  that  check  with  the  name  of  certain  other 
bankers,  and  having  so  crossed  it  deliver  it  to  one  of  their  number  for  the 
purpose  of  paying  it  into  the  bank  of  the  bankers  with  whose  name  the  check 
is  crossed,  the  co-trustees  are  not  liable  for  the  misapplication  of  the  money 
by  the  trustee  to  whom  the  check  is  delivered,  if  he  strike  out  the  crossing 
from  the  check,  and  then  receive  and  misapply  the  money.     BembiU, 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Wood,  by 
which  the  appellant  Captain  Denny  was  charged  with  a  sum  of 
1138/.  69.  2d. ;  but  the  present  report  is  confined  to  the  two  sums 
of  2502.  each,  parts  of  such  sum,  which  are  hereinafter  specially 
referred  to. 

(a)  2  De  G.,  J.  ArS.  91.  (c)  L.  R.  1  H.  L.  68. 

(6)  Supra,  846. 

'  See  Cottam  0.  Eastern  Counties  R.  B.  Co.,  1  J.  &  H.  243;  Mendes  v. 
Guedalla,  2  J.  &  H.  259;  Trutch  0.  Lamprell,  20  Beav.  116;  Baynard  o. 
Woolley,  20  Beav.  588 ;  Griffiths  v.  Porter,  25  Beav.  286 ;  Eager  0.  Barnes,  81 
Beav.  579 ;  Margetts  v.  Perks,  34  L.  J.  Ch.  109 ;  Perry  Trusts,  §  418 ;  Styles 
9.  Guy,  1  Mac.  &  G.  422  and  notes,  429  and  480  and  notes. 
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Captain  Denny  was  one  of  the  directors  or  committee  of  man- 
agement of  the  company,  the  affairs  of  which  formed  the  subject 
of  this  suit.  The  nature  of  the  suit  will  appear  from  the  report 
of  some  of  the  proceedings  therein  before  the  Yice-Ghancellor  in 
Messrs.  Hemming  &  Miller's  Reports,  (a) 

The  company  was  formed  on  the  cost-book  principle  for  the 
purpose  of  working  gold  mines  in  Australia. 

By  the  rules  and  regulations  of  the  company,  it  was  provided 
that  its  affairs  should  be  managed  by  a  committee  consisting  of 
not  more  than  ten  or  less  than  five  members.  Three  were  to  be  a 
quorum. 

By  the  sixth  rule  five  persons,  of  whom  a  Mr.  James 
*  356    *  Boyle  and  Captain  Denny  were  two,  were  appointed  the 
first  committee  of  management. 

By  the  eighth  rule  two  London  banking  firms,  Messrs.  Dimsdale 
&  Co.  and  Messrs.  Martin,  Stone,  &  Co.,  or  such  other  bankers  as 
might  for  the  time  being  be  appointed  by  the  committee  of  man- 
agement, were  to  be  the  bankers  of  the  company;  and  it  was 
directed  that  an  account  should  be  kept  with  the  bankers  then 
appointed,  or  to  be  from  time  to  time  appointed  in  the  names  of 
the  committee  of  management  for  the  time  being,  or  of  such  of 
them  as  the  members  of  such  committee  should  from  time  to  time 
appoint  among  themselves ;  and  that  all  checks  on  the  bankers 
should  be  signed  by  not  less  than  three  members  of  the  committee 
of  management,  and  countersigned  by  the  purser  or  secretary ; 
and  that  no  such  checks  should  be  signed  except  at  a  meeting  of 
the  committee  of  management  duly  summoned. 

On  and  after  the  8th  of  November,  1858,  the  directors  or  com- 
mittee of  management  consisted  of  six  gentlemen,  of  whom  Cap- 
tain Denny  and  Mr.  Bo^le  were  two. 

On  the  20th  of  December,  1853,  certain  sums  of  money  were 
standing  to  the  credit  of  the  account  then  kept  by  the  company 
with  Messrs.  Dimsdale  &  Co. ;  and  it  being  apprehended  that  part 
of  these  (with  other)  funds  was  in  danger  of  being  seized  under 
an  attachment,  the  directors,  by  resolution  of  the  20th  of  Decem- 
ber, 1853,  resolved  that  two  checks  for  250/.  each  should  be  drawn 
upon  Messrs.  Dimsdale  &  Co.,  the  proceeds  to  be,  with  other  moneys 
forming  in  the  aggregate  a  sum  of  1000/.,  retained  as  a  defence 
and  reserved  fund. 

(a)  Vol.  1,  p.  69, 
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It  was  stated  in  the  chief  clerk's  certificate  that  it  was 
resolved  by  the  directors  that  this  sum  of  lOOOf.  should  *  be    *  857 
paid  into  the  bank  of  Messrs.  Coutts  &  Co.,  in  the  names  of 
Messrs.  Denny,  Boyle,  Bigbye,  and  Barlow,  as  directors  of  the  com- 
pany ;  but  that  did  not  appear  in  the  minute-book,  as  part  of  the 
resolution. 

Accordingly,  on  the  20th  of  December,  1858,  two  checks  were 
drawn  and  signed  by  Mr.  Denny  and  two  other  of  the  directors  for 
250/.  each  on  the  bank  of  Messrs.  Dimsdale  &  Co.  The  checks 
were  each  crossed  ^^  Messrs.  Coutts  &  Co.,"  and  having  been  so 
crossed,  were  delivered  by  the  committee  of  management  to  the 
director,  Mr.  Boyle,  and,  as  the  Lord  Chancellor  thought  must  be 
inferred,  for  the  purpose  of  being  paid  into  the  bank  of  Messrs. 
Coutts  &  Co. 

No  such  account,  however,  was  opened.  The  two  checks  were 
presented  and  paid  on  the  20th  of  December,  but  they  were  not 
presented  through  the  bank  of  Coutts  &  Co.,  and  it  was  not  ascer- 
tained by  or  to  whom  they  were  presented  or  paid,  or  by  whom 
the  crossing,  ^^  Messrs.  Coutts  &  Co.,''  had  been  struck  out  or 
altered. 

Under  these  circumstances,  the  Vice-Chancellor  held  the  appel- 
lant liable  as  for  the  loss  of  the  money,  the  proceeds  of  these 
checks. 

Mr,  Cole  and  Mr,  Clement  Swanston^  for  the  appellant,  in  sup- 
port of  the  appeal,  referred  to  Maitland^s  Cage^(a)  as  distin- 
guishing the  position  of  the  appellant  from  that  of  an  ordinary 
trustee. 

Mr.  Rolt  and  Mr.  W.  P.  Murray^  for  the  plaintiffs,  in  sup- 
port of  the  Vice-Chancellor's  order,  argued  that  the  ♦  appel-  *  858 
lant's  position  was  that  of  an  ordinary  trustee.  He  had  had 
a  hand  in  taking  the  trust  money  out  of  the  joint  control  of  all  the 
trustees  and  subjecting  it  to  the  power  of  one  only  of  their  body, 
and  he  was  consequently  liable  for  the  misapplication  of  it  by  that 
one.  Chugh  v.  Bond,  (6)  Trutch  v.  Lamprellj  (c)  Griffiths  v.  Por- 
ter. (({)  The  mere  crossing.of  the  checks  added  no  security  for  the 
prevention  of  the  breach  of  trust,  and  in  no  wise  lessened  his  lia- 

(a)  4  De  G.,  M.  &  6.  769.  (c)  20  Bear.  116. 

(6)  S  UyU  A  Cr.  490.  (d)  25  Beav.  286. 
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bility  in  respect  of  it  when  committed.    Bjles  on  Bills,  (a)  Bel- 
lamy V.  Marjaribanks,  (b) 

Sir  Hugh  Oaims  and  Mr,  Raaiburgh  appeared  for  the  official 
manager  of  the  companj,  which  was  being  wound  up.  (c) 

Mr.  Daniel  and  Mr.  Q-.  W.  Lawrance^  for  another  respondent, 
referred  to  Ex  parte  Belchier^  (d)  Bacon  v.  Bacon^  (e)  Ex  parte 
Origin.  (J) 

Judgment  reserved* 

December  9. 

The  Lord  Chancellor,  after  stating  the  facts,  said :  — 

The  plaintiffs  assume  that  the  proceeds  of  these  two  checks,  viz., 
500Z.,  have  been  lost  to  the  company ;  and  they  contend  that  the 
loss  has  resulted  from  the  two  checks  having  been  improperly 
intrusted  to  Mr.  Boyle  to  pay  into  the  bank  of  Messrs.  Goutts  & 
Go.  Tliey  assume  that  Boyle  struck  out  the  crossing  and 
*  359  substituted  *  the  name  of  his  own  bankers  for  that  of  Goutts 
&  Go.,  and  thus  obtained  payment  of  the  checks. 

But  it  is  not  proved  that  any  such  thing  was  done,  or  that  any 
loss  has  resulted  to  the  trust  estate  from  these  checks  having  been 
paid  otherwise  than  to  Goutts  &  Go. 

Even  if  that  which  is  assumed  had  been  proved,  viz.,  that  Boyle 
struck  out  the  crossing  and  then  received  and  misapplied  the 
money,  I  should  have  refused  to  make  the  other  trustees  liable  for 
money  which  their  co-trustee  got  into  his  possession  without  their 
consent  or  knowledge,  and  by  an  act  of  dishonesty  in  fraudulently 
substituting  a  new  crossing  on  the  checks  for  that  affixed  by  the 

trustees. 

« 

This  circumstance,  viz.,  that  the  money,  if  obtained  by  Boyle, 
was  received  by  him  not  only  without  the  consent  or  knowledge, 
but  by  a  fraud  on  the  co-trustees,  entirely  distinguishes  this  case 
from  those  which  were  cited  and  relied  on  by  the  plaintiff's  coun- 
sel. 

(a)  Pages  20,  21,  8th  ed.  (d)  Ambl.  218. 

(b)  7  Ezch.  889.  («)  6  Vei.  881. 

(c)  See  1  H.  &  M.  72.  {g)  2  GL  &  J.  lU. 
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The  concloBion,  therefore,  is,  that  in  my  judgment,  upon  the 
materials  before  me,  the  defendant  George  Denny  is  entitled 
to  be  discharged  in  respect  of  the  two  sums  of  250/.  and  2502. 
drawn  out  from  and  paid  by  the  bankers  of  the  company  on  the 
20th  of  December,  1853,  and  I  declare  and  direct  the  same  acQprd- 
ingly. 


♦ROLT  V.  WHITE.  ♦860 

1862.    December  18.    Before  the  Lord  Chancellor  Lord  Wbstburt.  * 

A  person  examined  adversely  on  a  summons  in  bankraptcy  by  creditors  and 
assignees  is  under  no  obligation  except  that  of  fully  and  sufficiently  answering 
questions  put  to  him.  Where,  therefore,  a  person  on  such  an  examination 
did  not  mention  a  right  of  set-off  which  he  had  against  a  sum  claimed  to  be 
doe  from  him  to  the  estate,  and  subsequently  the  unrealized  credits  were 
sold :  Heldt  that  he  was  not  precluded  by  the  omission  from  insisting  on  the 
right  of  set-off  as  against  the  purchaser.' 

Suggestio  fain  or  mppressio  veri  to  operate  as  a  ground  for  the  postponement 
of  an  equity  must  occur  in  the  transaction  which  dot  locum  contractui.* 

This  was  an  appeal  by  the  plaintiff  from  a  decision  of  the 
Master  of  the  Bolls  dismissing  the  bill  with  costs. 

The  case  in  the  Court  below  is  reported  in  Mr.  Beavan's  Bo- 
ports,  (a)  where  the  facts  are  fully  stated ;  but  the  present  report 
is  confined  to  the  question  of  the  weight,  in  the  view  of  the  Court 
of  appeal,  to  be  attributed  to  an  alleged  concealment  of  facts  by 
the  defendant ;  and  for  the  purposes  of  this  report  the  following 
statement  is  sufficient. 

On  the  15th  of  September,  1855,  an  agreement  in  writing  was 
entered  into  between  Charles  John  Mare  of  the  one  part  and  the 
respondent  John  White  of  the  other  part,  whereby  the  former 
agreed  to  sell  and  the  latter  to  purchase  the  racing  establishment 
of  the  former  at  Newmarket  at  the  price  of  50002.,  payable  with 
interest  and  subject  to  certain  rights  of  setoff  by  certain  annual 
instalments. 

(a)  Vol.  81,  p.  620. 

>  See  2  Dart  Y.  ft  P.  (4th  Eng.  ed.)  765 ;  1  Sugden  V.  &  P.  (8th  Am.  ed.) 
378  and  note  (y),  880. 

'  See  2  Sugden  Y.  ft  P.  (8th  Am.  ed.)  748,  note  (u). 

VOL.  ra.  18  [  278  ] 
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On  the  occasioa  of  this  agreement  beii^  entered  into,  a  collat- 
eral verbal  understanding  was  come  to  between  C.  J.  Mare  and 
the  respondent  that  the  respondent  should  be  at  liberty  to  deduct 
from  the  purchase-money,  otherwise  payable  under  the  written 
agreement,  the  amount  of  certain  other  payments  which  the 

*  361    respondent  *  might  make,  and  which  in  the  event  he  did 

make,  on  account  of  G.  J.  Mare. 

On  the  25th  of  September,  1855,* G.  J.  Mare  was  adjudged  a 
bankrupt.  The  respondent  was  summoned  and  examined  under 
the  bankruptcy,  but  did  not  in  the  course  of  such  examination 
disclose  the  existence  of  the  collateral  verbal  understanding  above 
referred  to,- nor  did  he  disclose  it^  or  in  any  manner  suggest  or 
intimate  that  he  had  any  claims  or  rights  whatever  which  would 
reduce  the  amount  payable  under  the  written  agreement  upon  the 
face  thereof,  until  the  month  of  June,  1860,  when,  being  pressed 
for  payment  of  the  last  instalment  of  the  pm'chase-money,  he 
claimed  the  right  under  the  collateral  verbal  understanding  to 
deduct  a  sum  of  1479/.  158.  paid  by  him  on  account  of  G.  J.  Mare 
within  the  purview  of  that  understanding. 

On  the  24th  of  December,  1857,  the  bankruptcy  was  annulled 
by  an  arrangement,  a  part  of  which  was  founded  on  an  agreement 
between  the  appellant  (who  had  proved  under  the  bankruptcy  a 
debt  of  133,000/.)  and  the  bankrupt,  to  the  effect  that  the  surplus 
moneys  which  would  remain  in  the  hands  of  the  assignees  after 
payment  of  a  certain  composition  to  all  other  the  bankrupt's 
creditors  except  the  appellant  and  all  the  unrealized  assets  of  the 
bankrupt's  estate  should  be  paid  and  assigned  to  the  appellant  in 
lieu  or  satisfaction  of  a  like  composition  to  him. 

This  part  of  the  agreement,  upon  which  the  bankruptcy  was  so 
annulled  as  aforesaid,  was  duly  carried  into  effect  by  an  indenture 
of  even  date  with^  but  executed  by  all  proper  parties  prior  to,  the 
order  for  the  annulment  of  the  bankruptcy. 

*  362        *  The  appellant  alleged  that  in  entering  into  the  arrange- 

ment with  the  bankrupt,  which  preceded  and  led  to  the 
annulment  of  the  bankruptcy,  his  calculations  were  founded  on 
the  existence  as  a  debt  of  the  whole  of  the  balance  due  on  the 
written  agreement  between  the  bankrupt  and  the  respondent,  and 
upon  the  faith  of  the  whole  of  such  balance  being  to  be  paid  in 
full ;  and  he  charged  the  respondent  with  full  knowledge  of  the 
agreement  between  the  appellant  and  the  bankrupt. 
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The  respondent's  case,  however,  was,  that  no  notice  of  the 
execotion  of  the  deed  of  24th  December,  1857,  was  given  to  him 
until  the  14th  of  January,  1858 ;  that  he  was  ignorant  of  the 
arrangements  which  preceded  or  led  to  the  annulment  of  the  bank- 
ruptcy, as  also  of  his  debt  having  entered  into  the  calculations 
made  by  the  appellant  in  connection  therewith ;  and  that  he  had 
paid  and  was  entitled  to  set-off  against  the  purchase-money,  other- 
wise payable  under  the  written  agreement  between  himself  and 
the  bankrupt,  the  sum  of  14752.  10«.  above-mentioned. 

The  appellant  having  brought  an  section  at  law  in  the  name  of 
G.  J.  Mare  against  the  respondent  for  the  recovery  of  the  whole 
balance  due  upon  the  written  agreement,  and  the  respondent 
having  in  such  action  pleaded  a  set-off  for  the  above-mentioned 
sum  of  14972. 158.,  the  appellant  filed  the  present  bill  against  the 
respondent. 

Thereby  he  alleged  (amongst  other  things)  the  facts  above 
stated,  and  that  he  had  no  remedy  or  no  adequate  remedy  at  law 
in  the  event  of  the  set-off  being  there  proved,  and  prayed  a  decla- 
ration that  the  plaintiff  was  entitled  to  the  benefit  of  the 
agreement  of  the  15th  of  *  September,  1855,  as  against  the  *  363 
claim  of  the  respondent  set  up  by  him,  and  for  an  account 
and  payment. 

The  Master  of  the  Rolls  having  dismissed  the  bill  with  costs, 
the  present  appeal  was  brought. 

Mr.  Baggallay^  Mr.  Waller ^  and  Mr.  Vernon  Harcourt^  for  the 
appellant,  argued  that  the  respondent,  by  his  concealment  of  the 
collateral  verbal  understanding  upon  his  examination  in  the  bank- 
ruptcy and  afterwards,  had  led  the  appellant  to  make  his  purchase 
upon  the  footing  of  there  being  no  such  understanding,  and  had 
thus  precluded  himself  from  setting  it  up,  even  if  it  existed  in 
fact,  as  against  the  appellant.  They  relied  on  Mangles  v.  Dixon,  (a) 
which,  although  reversed  in  the  House  of  Lords,  (i)  was  reversed 
on  the  facts  only. 

Mr.  Sehvyn  and  Mr.  Caldecottj  for  the  respondent,  were  not 
called  upon. 

The  Lord  Chancellor.  —  Assuming,  for  the  purpose  of  the 

(a)  1  Mac.  &  G.  437.  (b)  3  H.  L.  Cas.  702. 
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argument,  that  sach  a  collateral  contract  as  is  here  alleged  to  have 
existed  did  in  fact  exist,  and  that  it  gave  to  the  respondent  a 
right  to  a  set-off  in  addition  to  that  contained  in  the  written  con- 
tract, the  question  is  whether  a  Court  of  Equity  can  set  it  aside, 
that  is  to  say,  can  deprive  the  respondent  of  the  right  to  set  it  up 
upon  tlie  ground  of  its  fraudulent  suppression  by  the  respondent. 
Fraudulent  concealoient  may  be  put  in  a  variety  of  ways.  For 
the  present  purpose  it  is  sufficient  to  recognize  the  principle 

*  364    of  morality,  that  where  an  individual  is  *  under  an  obliga- 

tion to  state  his  interest,  and  conceals  it  to  another's  preju- 
dice, he  ought  not  afterwards  to  set  up  his  interest  against  that 
other  person.^  That,  however,  involves  a  further  inquiry,  namely, 
when  is  an  individual  placed  under  that  obligation  of  disclosure  ? 

In  the  present  case  it  is  admitted,  and  indeed  could  not  be  dis- 
puted, that  the  mere  communication  made  by  Bolt  to  White  of 
the  fact  of  the  benefit  of  the  written  agreement  having  been 
assigned  to  him  did  not  impose  upon  White  any  obligation  to 
inform  Bolt  that  the  written  agreement  did  not  contain  the  whole 
contract,  but  that  another  agreement  modified  it. 

But  I  am  at  a  loss  to  find  any  other  occasion  upon  which  White 
was  under  any  obligation  to  make  that  disclosure. 

It  has  been  urged  that  he  was  under  such  obligation  when  he 
was  examined  as  a  witness  under  the  bankruptcy  anterior  to  the 
time  when  the  assignment  to  Mare  was  executed.  I  cannot  accede 
to  the  argument.  Upon  the  occasion  referred  to  he  was  examined 
adversely,  not  with  any  view  to  the  ascertainment  of  the  measure 
of  his  liability  under  the  agreement,  but  with  a  view  to  the  ascer- 
tainment of  the  validity  or  invalidity  of  the  whole  agreement 
under  the  bankrupt  law.  He  was  examined  by  virtue  of  that 
extraordinary  and  inquisitorial  power  given  to  creditors  and 
assignees  in  bankruptcy  of  bringing  before  the  bankruptcy  Court 
an  individual  against  whom  they  have  a  claim  and  examining  him 
as  to  the  grounds  upon  which  he  supports  his  interest.  It  would 
be  contrary  to  all  principle,  and  fraught  with  danger  to  the  interest 
of  mankind,  to  hold  that  a  witness  so  brought  up  by  an  adverse 
party  for  the  purpose  of  being  so  examined  is  under  any 

*  365    other  obligation  than  that  of  *  making  a  full  and  sufficient 

answer  to  the  questions  put  to  him. 

>  See  2  Sugden  Y.  &  P.  (8th  Am.  ed.)  748  and  notes,  744. 
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But  even  had  a  direct  question  been  put  to  White  whether  he 
was  or  was  not  bound  to  fulfil  the  written  agreement  in  the  manner 
apparent  upon  its  face,  and  even  had  he  distinctly  acknowledged  that 
he  was  liable  to  perform  that  agreement  as  it  stood, —  a  simple 
falsehood  it  may  be,  —  still  it  would  have  been  difficult  to  see  how 
that  falsehood,  if  such  it  were,  could  be  made  available  for  the 
benefit  of  Bolt  in  the  character  subsequently  assumed  by  Bolt. 

For  the  9ugge%tio  falsi  or  the  auppreasio  veri  in  such  a  case  must 
occur  in  the  transaction  which,  according  to  the  language  of  the 
civil  law,  dot  locum  contractuu  Mangles  v.  Dixon  is  not  at  variance 
with  this.  If  there  be  a  contract  of  loan,  —  if  a  sum  of  money  be 
borrowed  by  one  person  from  another  upon  a  particular  form  of 
security,  which  involves  the  legal  liability  of  a  third  person,  and 
the  third  person,  knowing  that  his  liability  is  made  the  subject  of 
a  transaction,  allows  himself  to  be  dealt  with  in  such  a  manner  as 
to  induce  the  lender  to  believe  that  that  security  exists  unimpaired, 
and  thereby  induces  the  lender  to  continue  the  loan  and  to  forbear 
to  press  for  payment,  a  transaction  arises  of  a  kind  that  comes 
immediately  within  the  principle  I  have  mentioned.^ 

In  this  particular  case  there  was  no  communication  whatever 
between  Bolt  in  the  character  of  a  person  bargaining  with  Mare  for 
the  purchase  of  his  interest  under  the  agreement,  and  White  in  the 
character  of  being  the  individual  bound  to  pay  the  money  to  Mare. 
There  has  been  no  communication  between  the  parties  with  refer- 
ence to  this  particular  contract,  except  the  simple  facts 
*  that  White  has  been  applied  to  for  the  payment  of  the  *  366 
money  under  the  contract,  and  that  he  has  paid  certain 
sums  agreeing  with  the  contract,  leaving  other  sums  unpaid  at  the 
time  when  the  final  demand  was  made  upon  him  for  the  residue  of 
the  sum,  when  he  set  up  the  right  which,  for  the  purpose  of  this 
argument,  he  is  assumed  to  have  had  under  the  additional  contract. 

In  fact,  the  transaction  was  one  of  purchase  and  not  of  loan ; 
and  the  fact  that  White  did  not  mention  his  right  when  he  paid  his 
instalments  did  not  in  any  manner  alter  or  affect  Bolt's  condition 
or  circumstances,  nor  can  I  find  the  parties  ever  in  that  relative 
situation  to  each  other  in  which  the  well-known  principle  of  equity 
would  apply  which  would  deprive  White  of  the  right  to  set  up  this 
agreement. 

>  See  2  Sagden  V.  &  P.  (8th  Am.  ed.)  743  and  note  (u),  744 ;  Hutton  v. 
Rosfliter,  7  De  6.,  M.  &  G.  9,  and  note  (1),  and  cases  cited. 
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His  Lordship  then  went  into  the  other  parts  of  the  case,  and, 
after  remarking  that  in  what  he  had  said  he  did  not  in  the  slightest 
degree  intend  to  prejudice  the  question  whether  or  not  the  collateral 
verbal  agi*eement  could  be  used  in  modification  of  the  written  agree- 
ment, affirmed  the  decree  of  the  Master  of  the  Bolls,  and  dismissed 
the  appeal  with  costs. 


•867   ♦In  the  Matter  of   THE   GREAT    NORTHERN  AND 
MIDLAND   COAL  COMPANY   (LIMITED). 

CURRIE'S  CASE.i 

1862.    November  7,  8,  IS,  22.     1863.    April  24.    May  1,  8,  22.    Before  the 

Lords  Justices. 

Directors  of  a  company  registered  in  1860,  took  a  transfer  of  paid-up  shares 
from  an  allottee  who  had  had  them  allotted  to  him  hy  the  company  in  part 
payment  of  purchase-money  in  respect  of  property  purchased  by  the  com- 
pany. The  same  directors  were  holders  of  other  paid-up  shares  taken  by 
them  for  attendance  fees.  The  validity  of  the  purchase  in  the  one  case 
and  the  allowance  of  attendance  fees  in  the  other  were  impugned :  Held^ 
that  the  transactions  could  not  be  affirmed  in  part  and  repudiated  in  part, 
and  that  consequently  the  directors,  if  treated  as  shareholders  at  all,  must 
be  treated  as  paid-up  shareholders,  and  not  plad^d  on  the  list  of  contribu- 
tories  in  either  case. 

Prior  to  the  formation  of  the  company,  the  directors  in  question  had  agreed  each 
to  take  100  shares  in  the  company  and  to  execute  the  articles  and  memo- 
randum of  association  when  ready,  and  to  act  as  directors  of  the  company, 
and  the  articles  provided  that  the  subscribers  of  the  memorandum  should 
be  deemed  to  be  directors  until  others  were  appointed,  and  that  each 
director  should  hold  at  least  100  shares :  Held,  — 

(1.)  That  their  obligation  to  take  the  qualification  shares  could  not  be  satisfied 
by  their  taking  the  unpaid-for  shares. 

(2.)  That  the  case  was  distinguishable  from  Lord  Abercorn*s  Caae^  In  re  The 
National  Insurance  and  Investment  Association^  4  De  G.,  F.  &  J.  78. 

(8.)  That  the  directors  were  liable  to  be  put  on  the  list  as  contributories  for 
their  respective  qualification  shares. 

(4.)  That  they  were  also  held  liable  to  be  put  on  the  list  as  contributories  in 
respect  of  the  shares  for  which  they  had  respectively  subscribed  the  memo- 
randum of  association,  but  that  these  were  to  be  taken  as  part  of  the 
qualification  shares. 

>  See  Leeke's  Case,  L.  B.  11  £q.  100;  L.  R.  6  Cb.  Ap.  469. 
[278] 


CfURRIE'S  CASE.  •  867 

This  was  an  appeal  by  Captain  Mark  John  Currie,  and  Messrs. 
Henry  Jeffreys  Longcluse,  Walter  Pitzpatrick,  George  Cyprian 
Hacker,  and  William  Bicketts  Parker,  from  an  order  of  Mr.  Com- 
missioner GouLBUBN,  settling  the  appellants  on  the  list  of  oon- 
tributories  in  the  winding-np  of  the  above-mentioned  company, 
and  making  under  a  general  call-order  a  call  upon  them  in 
respect  of  shares  held  by  them  respectively  under  each  of  the 
following  categories,  viz.:  — 

(a)  One  hundred  shares  transferred  to  each  of  them  by  one 
George  Butcher  out  of  a  larger  number  of  shares  *  originally   *  868 
allotted  to  him  under  the  authority  given  by  the  articles  of 
association  of  the  company  as  paid-up  shares,  in  part  of  the  con- 
sideration of  a  purchase  made  by  the  directors  from  him. 

(b)  Shares  taken  by  each  of  them  in  respect  of  attendance  fees 
which  they,  with  others,  as  de  facto  directors  of  the  company,  but 
without  any  authority  under  tlie  articles  of  association  or  resolu- 
tion of  general  meeting  of  the  shareholders,  voted  to  themselves 
by  a  resolution  dated  the  15th  of  January,  1861,  and  paid  prac- 
tically, in  default  of  money,  by  appropriating  paid-up  shares  in  the 
company  to  the  required  amount,  the  form  of  the  transaction  being 
that  checks  were  drawn  upon  the  company's  bankers  for  the  amounts 
of  the  fees,  which  the  recipients  paid  again  to  the  company's  bank- 
ers to  its  credit,  taking  in  exchange  for  so  doing  an  allotment  made 
by  themselves  and  their  colleagues  of  a  proportionate  number  of 
paid-up  shares  in  the  company. 

(c)  Shares  for  which  the  appellants,  who  were  five  out  of  the 
seven  subscribers  of  the  memorandum  and  articles  of  association 
of  the  company,  had  signed  the  memorandum. 

The  company  was  registered  on  the  81st  of  August,  1860. 

The  winding-up  petition  was  presented  in  December,  1861. 

The  validity  of  the  purchase  from  Butcher  was  in  dispute,  as 
was  also  the  legality  of  the  payment  of  director's  attendance  fees, 
without  the  sanction  of  a  general  meeting  of  the  company,  which 
had  never  been  obtained. 

The  3d  clause  of  the  articles  of  association  authorized  *the   *  869 
company  to  purchase  a  business  from  Butcher,  and  to  pay 
him  in  part  of  his  purchase-money  a  certain  number  of  fully  paid- 
up  shares  in  the  company. 
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The  2lBt  clause  exempted  from  forfeiture  for  non-pajrment  of 
calls  (amongst  other  shares)  the  shares  to  be  given  to  Butcher ; 
and  it  was  declared  that  the  shares  so  exempted  were  to  be  fully 
paid-up  shares,  and  not  to  be  subject  to  any  call  or  liability  in 
respect  thereof. 

With  respect  to  the  shares  in  category  (c),  each  of  the  appel- 
lants had  signed  the  memorandum  of  association  for  twenty-one 
shares,  but  Captain  Currie  had  parted  with  some  of  those  for 
which  he  had  so  signed. 

Mr.  Daniel  and  Mr.  Hardy ^  for  the  appellants.  —  As  to  the 
shares  in  category  (a),  they  are  paid-up  shares ;  and  even  if  the 
appellants  are  properly  considered  to  be  contributories  in  respect 
thereof,  still  the  8d  and  21st  clauses  of  the  articles  of  association 
prevent  any  call  being  made  in  respect  of  them.  As  to  the  shares 
in  category  (b),  they  stand  on  the  same  footing,  being  paid-up 
shares.  As  to  those  in  category  (c),  the  appellants  are  entitled  to 
set-off  against  them  the  shares  in  categories  (a)  and  (b)  respecr- 
tively  which  have  been  transferred  and  allotted  to  and  accepted  by 
them. 

Mr.  Bacon  and  Mr.  Roxburgh^  for  the  official  liquidator,  in  sup- 
port of  the  commissioner's  order.  —  They  contended  that  the  pur- 
chase from  Butcher,  under  all  the  circumstances  of  the  case,  was 
invalid,  and  that  the  payment  of  attendance  fees  was  illegal.    And 

with  reference  to  the  shares  in  category  (c),they  contended 
*  870   that  the  circumstances  of  the  case  precluded  any  *  such 

right  of  set-off  as  had  been  contended  for  on  the  other  side. 

Mr.  Daniely  in  reply.  —  The  only  equity  (if  any)  which  the 
company  can  have  in  respect  of  the  purchase  from  Butcher  must  be 
sought  by  a  bill  framed  with  the  view  of  having  the  purchase  set 
aside,  and  the  shares  paid  as  part  of  the  consideration  thereof 
delivered  up.  The  attendance  fees  were  voted  by  resolution  of  the 
appellants  as  directors. 

Judgment  reserved. 

November  IS. 

The  Lord  Justice  Turner.  —  This  case  has  been  so  recently 
argued  that  it  is  unnecessary  to  recapitulate  the  facts. 
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There  are  three  points  to  be  considered:  1st.  As  to  the  100 
shares.  2d.  As  to  ttie  shares  taken  for  attendance  fees ;  and  3d. 
As  to  the  shares  for  which  the  memorandum  of  association  was 
signed. 

As  to  the  100  shares,  subject  to  any  further  argument  which  the 
official  liquidator  may  desire  to  bring  forward  on  the  point  to  which 
I  shall  advert,  I  am  of  opinion  that  the  appellants  are  not  liable  to 
contribute  in  respect  of  tliose  shares.  Contribution  is  to  be  made 
acording  to  the  liabilities  of  the  parties  at  law  or  in  equity.  These 
shares  were  allotted  to  Butcher  under  the  authority  given  by  the 
articles  as  paid-up  shares  in  part  of  the  consideration  of  the  pur- 
chase made  by  the  directors  from  him.  Tliat  purchase  was  either 
valid  or  invalid.  If  valid,  it  is  clear  that  neither  he  nor  his 
alienees  can  be  called  upon  to  contribute  in  respect  of  *  these  *  371 
shares.  If  invalid,  I  cannot  see  my  way  to  hold  that  either 
a  Court  of  Law  or  a  Court  of  Equity  could  do  more  than  treat  the 
purchase  as  void,  and  undo  the  transaction  altogether.  It  could 
not,  as  I  apprehend,  be  competent  either  to  a  Court  of  Law  or  to  a 
Court  of  Equity  to  alter  the  terms  of  the  purchase,  and  treat  as 
shares  not  paid-up  shares  which  were  given  as  paid-up  shares  in 
part  consideration  of  the  purchase.  Fraud,  assuming  there  was 
fraud,  would  of  course  warrant  the  Court  in  treating  the  purchase 
as  void,  or  in  undoing  it ;  but  it  could  not,  as  I  conceive,  authorize 
any  Court  to  substitute  other  terms. 

As  to  the  shares  taken  for  attendance  fees,  I  am  also  of  opinion 
that  the  appellants  are  not  liable  to  contribute  in  respect  of  those 
shares.  They  were  taken,  and,  as  it  seems  to  me,  improperly 
taken,  as  paid-up  shares,  but  the  same  principles  which  apply  to 
the  100  shares  apply,  as  I  think,  to  these  shares  also.  The  trans- 
action might  be  undone,  but  could  not  be  modelled.  It  was  argued 
for  the  appellants,  that  these  shares  ought  to  be  taken  in  part 
of  the  shares  for  which  the  memorandum  of  association  was  sub- 
scribed. But  it  is  evident  that  to  permit  this  would  be  to  sanction 
a  mere  evasion. 

As  to  the  twenty-one  shares  for  which  the  memorandum  of  asso- 
ciation was  subscribed,  the  appellants  are  of  course  liable  to  con- 
tribute, subject  as  to  Captain  Currie  to,  his  discharge  in  consequence 
of  his  having  parted  with  some  of  his  shares,  yrhich  discharge  is 
absolute  as  to  some  of  the  shares  parted  with  beyond  the  year, 
contingent  as  to  those  parted  with  within  the  year. 
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The  ease  is  thus  disposed  of  so  far  as  it  was  argued  before  us, 
but,  on  looking  through  these  papers,  I  have  found  that  at  a 

*  372   meeting  held  on  the  10th  August,  1860,  *  at  which  these 

parties  were  present,  the  following  resolution  was  passed. 
It  is  thus,  so  far  as  it  is  material,  stated  on  the  minutes :  ^^  Pres- 
ent,—  Mr,  Longcluse,  Mr.  Parker,  Captain  Gurrie,  Mr.  Fitzpatri'ck, 
Mr.  Hacker,  Mr.  Pattison,  Mr.  Rocbussen,  and  Mr.  Butcher. 
Resolved,  that  a  companj  be  incorporated  to  carry  out  the  under* 
taking  as  detailed  in  the  prospectus.  Each  of  the  gentlemen 
present  agreed  to  hold  100  shares  in  the  companj,  and  also 
to  execute  the  articles  and  memorandum  of  association  when  ready, 
and  to  act  as  directors  to  the  company.  (Signed)  M.  J.  Curbie." 
Nothing  was,  I  think,  said  in  the  course  of  the  argument  as  to  the 
effect  of  this  resolution,  and  it  may  admit  of  argument  whether 
this  resolution  ought  not  to  affect  our  decision  as  to  the  100  shares, 
either  upon  the  ground  that  those  shares,  though  nominally  taken 
as  paid-up  shares,  ought  to  be  held  to  have  been  taken  by  way  of 
qualification,  and  therefore  ought  to  be  held  to  be  unpaid  shares, 
or  upon  the  ground  that  the  above  resolution  distinguishes  this 
case  from  that  of  Lord  Abercorn,  (a)  and  that  the  appellants, 
notwithstanding  that  case,  are  liable  in  respect  of  these  shares. 
Upon  these  points  we  think  that,  if  it  be  desired  on  the  part  of  the 
official  liquidator,  further  argument  ought  to  be  admitted. 

The  Lord  Justice  Knight  Bruce  concurred,  and  the  case 
accordingly  stood  over  for  further  argument  upon  the  point  sug- 
gested by  the  Lord  Justice  Turner  in  his  judgment. 

November  22. 

On  this  day  it  was  further  argued  accordingly  by  the  same 

*  373   counsel  as  before  for  the  same  parties,  and  an  *  order  was 

made  whereby  in  effect  their  Lordships  retain  the  appellants 
on  the  list  of  contributories  as  to  the  twenty-one  shares,  and  struck 
them  off  the  list  as  to  tlie  paid-up  shares  accepted  by  them  for  fees. 
And  they  referred  it  back  to  the  commissioner,  without  prejudice 
to  any  question,  to  inquire  and  determine  whether  or  not  the  said 
appellants  as  being  subscribers  for  twenty-one  shares  each  to  the 
memorandum,  and  also  being  subscribers  of  the  articles  of  associa- 

(a)  In  re  The  National  Insorance  and  Inyestment  Association,  4  De  G.,  F. 
&  J.  78. 
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tion  of  the  said  company,  or  any  or  each  of  them,  should  be  placed 
on  the  list  of  contributories  of  the  said  company,  and  be  ordered  to 
pay  on  100  shares  each  (inclusive  of  the  said  twenty-one  shares 
subscribed  for  by  them  respectively)  for  their  qualification  as 
directors  of  the  said  company.  The  order  also  reserved  the  con- 
sideration of  the  costs  of  the  original  application,  and  gave  the 
parties  liberty  to  apply. 

On  the  reference  directed  by  this  order,  the  conmiissloner 
decided  that  the  appellants  were  liable  to  be  placed  on  the  list  and 
ordered  to  pay  on  100  shares  each  as  above  mentioned. 

1863.    April  24.    May  1. 

From  this  decision  the  appellants  presented  a  further  appeal. 

The  grounds,  in  addition  to  those  mentioned  above,  upon  which 
the  commissioner  arrived  at  his  decision,  as  also  the  arguments  of 
counsel  upon  the  present  appeal,  sufficiently  appear  from  the  judg- 
ment of  the  Lord  Justice  Turner. 

The  same  counsel  appeared  for  the  same  parties  as  before,  and 
at  the  close  of  their  argument  their  Lordships  reserved  their  judg- 
ments. 

May  8. 

*  The  Lord  Justice  Turner.  —  This  is  an  appeal  from    *  874 
an  order  of  Mr.  Commissioner  Goulburn,  by  which  order 
the  appellants  respectively  have  been  put  on  the  list  of  contrlbu- 
tories  of  the  company  for  seventy-nine  shares  in  addition  to  twenty* 
one  shares  for  which  they  were  previously  on  the  list. 

The  appellants  were  originally  on  the  list  for  twenty-one  shares 
for  which  they  had  subscribed  the  memorandum  of  association  of 
the  company.  They  were  also  originally  on  the  list  for  certain 
paid-up  shares  which  they  had  accepted  for  fees  payable  to  them 
as  directors  of  the  company.  They  were  also  originally  on  the 
list  for  100  paid-up  shares  which  had  been  transferred  to  them  by 
a  gentleman  of  the  name  of  Butcher,  the  originator  of  the  com- 
pany, and  which  had  been  given  to  Butcher  in  part  payment  of  the 
purchase-money  for  property  which  the  company  had  purchased 
from  him ;  %nd  they  were  further  on  the  list  for  100  other  shares 
for  their  qualification  as  directors  of  the  company. 

The  learned  commissioner  afterwards  struck  the  appellants  off 
the  list  as  to  the  100  qualification  shares  on  the  authority  of  Lord 
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Abercom^s  Case^  (a)  and  the  case  having  subsequently  come  before 
us  as  to  the  other  shares,  we  made  an  order  by  which  in  effect  we 
retained  the  appellants  on  the  list  as  to  the  twenty-one  shares, 
struck  them  off  from  the  list  as  to  the  paid-up  shares  accepted  by 
them  for  fees,  and  referred  it  back  to. the  learned  commissioner 
without  prejudice  to  any  question  to  inquire  and  determine  whether 
or  not  the  said  appellants,  as  being  subscribers  for  twenty- 
*  375  one  shares  each  to  the  *  memorandum,  and  being  also  sub- 
scribers of  the  articles  of  association  of  the  said  company, 
or  any  or  each  of  them,  should  be  placed  on  the  list  of  contribu- 
tories  of  the  said  company,  and  be  ordered  to  pay  on  100  shares 
each  (inclusive  of  the  said  twenty-one  shares  subscribed  for  by 
them  respectively)  for  their  qualification  as  directors  of  the  said 
company ;  and  we  also  reserved  the  consideration  of  the  costs  of 
and  occasioned  by  the  original  application,  and  gave  the  parties 
liberty  to  apply. 

It  is  under  this  order  that  the  learned  commissioner  has  put  the 
appellants  upon  the  list  for  the  seventy-nine  shares  which  are  now 
in  question,  making,  with  the  twenty-one  shares,  tiiQ  100  shares 
for  their  qualification  as  directors,  and  it  is  the  learned  commis- 
sioner's decision  upon  this  point  which  is  brought  under  review  by 
the  present  appeal. 

The  circumstances  under  which  the  learned  commissioner  arrived 
at  this  decision  are  these :  — 

At  a  meeting  of  the  promoters  of  this  company,  held  on  the  8th 
of  August,  1860,  it  was  resolved  that  the  company  should  be  formed. 
At  another  meeting,  held  on  the  10th  of  August,  1860,  at  which 
all  the  appellants  were  present,  the  following  resolution  was  passed, 
after  referring  to  the  preliminary  matters :  "  Resolved,  that  a 
company  be  incorporated  to  carry  out  the  undertaking  as  detailed 
in  the  prospectus,  and  that  Mr.  Butcher  be  the  manager  of  the 
company ; "  and  then  the  solicitor  and  the  secretary  are  appointed, 
and  they  come  under  certain  resolutions ;  and  then  this  resolution 
was  passed :  "  Each  of  the  gentlemen  present  agreed  to  hold  100 
shares  in  the  company,  and  also  to  execute  the  articles  and  memo- 
randum of  association  when  ready,  and  act  as  directors  to  the 
company."  That  resolution  was  passed  on  the  10th  of  August, 
1860. 

(a)  In  re  The  National  Insurance  and  Investment  Association,  4  De  G.,  F. 
&  J.  78. 
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*0n  the  25th  of  August,  1860,  the  memorandum  of  *876 
association  of  the  company  was  signed  by  the  appellants 
respectively,  and  by  this  memorandum  of  association  they  signed 
for  twenty-one  shares,  stating  the  objects  ^or  which  the  company 
was  formed  with  a  nominal  capital  of  50,0002.,  and  ^^  we,  the 
several  persons  whose  names  and  addresses  are  subscribed,  are 
desirous  of  being  formed  into  a  company  in  pursuance  of  this  mem- 
orandum of  association,  and  we  respectively  agree  to  take  the 
number  of  shares  in  the  capital  of  the  company  set  opposite  our 
respective  names."  Then  there  are  twenty-one  shares  set  oppo- 
site to  the  names  of  each  of  these  gentlemen. 

On  the  same  25th  of  August,  1860,  the  company's  articles  of 
association  were  also  signed  by  the  appellants  respectively. 

By  the^e  articles  of  association  it  was  agreed  amongst  other 
things,  that  ^^  no  person  shall  be  deemed  to  have  accepted  any 
share  in  the  company  unless  he  has  testified  his  acceptance  thereof 
by  writing  under  his  hand  in  such  form  as  the  company  from  time 
to  time  directs." 

Article  60  is  in  these  terms,  —  ^^  The  number  of  directors,  and 
the  names  of  the  first  directors,  shall  be  determined  by  the  sub- 
scribers of  the  memorandum  of  association,  but  so  that  there  shall 
be  not  le^  than  three  nor  more  than  nine." 

The  61st  is,  —  '^  Until  the  directors  are  appointed,  the  sub- 
scribers of  the  memorandum  of  association  shall,  for  all  the  pur- 
poses of  this  Act,  be  deemed  to  be  directors." 

The  62d  is,  —  ^'  That  no  shareholder  shall  be  entitled  to  be  a 
director  unless  he  holds  at  least  100  shares  in  the  company." 

*  The  72d  clause  of  the  deed,  which  was  also  referred  to    *  877 
in  the  course  of  the  argument,  was,  that  ^^  the  directors 
appointed  by  the  subscribers  to  the  memorandum  of  association 
and  these  articles  remain  as  directors  of  this  company  for  the  term 
of  three  years." 

Tliese  are  the  circumstances  under  which  the  learned  conunis- 
sioner  has  put  these  gentlemen  on  the  list,  and  the  question  is 
whether,  under  these  circumstances,  they  ought  to  be  put  upon  the 
list  of  contributories  and  be  ordered  to  pay  on  100  shares  each 
(including  the  twenty-one  shares  for  which  they  signed  the  memo- 
randum of  association)  for  their  qualification  as  directors. 

It  was  not  contended  on  the  part  of  the  appellants  that  if  they 
were  under  an  obligation  to  take  100  shares  as  directors,  the 
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obligation  could  be  satisfied  by  their  haying  taken  these  unpaid 
shares  ;  nor  could  it  have  been  so  contended  with  any  prospect  of 
success,  for  it  would  be  a  mere  delusion  to  bold  that  the  obligation 
could  be  satisfied  without  any  liability  being  incurred.  Nor  was  it 
contended  on  the  part  of  the  appellants  that  this  case  could  be 
governed  by  Lord  AbereortCi  Ca%e  ;  and  it  is  plain  it  could  not  be 
80  governed,  the  cases  being  in  every  respect  distinguishable. 

But  it  was  insisted  on  the  part  of  the  appellants  that  they  were 
under  no  liability  to  take  100  shares  in  the  company ;  that  the 
agreement  contained  in  the  resolution  of  the  10th  of  August,  1860, 
was  a  mere  agreement  between  the  parties,  and  not  an  agreement 
by  them  witli  the  company,  which  in  truth  at  that  time  had  no 
existence  ;  that  that  agreement  was  superseded,  so  far  as  it  could 
have  any  effect,  by  the  memorandum  of  association,  by  n^hich  the 
appellants  took  twenty-one  shares  only,  and  that  under  the 

*  378    articles  of  association  the    *  appellants  were    under  no 

liability  to  take  the  100  shares.  It  was  insisted  that  under 
the  61st  clause  of  these  articles,  the  appellants,  as  subscribers  to 
the  memorandum  of  association,  were  appointed  directors  until 
directors  should  be  appointed  by  the  shareholders ;  then  tliat,  no 
appointment  having  been  made  by  the  shareholders,  the  appellants 
continued  directors  on  the  footing  of  the  memorandum  of  associa- 
tion, and  that  they  were  in  no  way  affected  by  the  62d  clause  of 
the  articles ;  that  that  clause  did  not  reach  the  appellants  at  all, 
but  applied  only  to  shareholders;  and  the  appellants  held  their 
ofiice  of  directors,  under  the  61st  clause,  as  being  subscribers  to 
the  memorandum  of  association. 

I  am  not  of  opinion  that  the  argument  can  be  at  all  maintained, 
that  these  gentlemen  are  not  affected  by  the  62d  clause  of  the 
articles  of  association.  I  think  that  by  the  60th  clause  of  those 
articles  it  became  the  duty  of  these  appellants  themselves  to 
appoint  directors,  and  that  the  62d  clause  was  meant  to  extend 
and  would  extend  to  directors  so  appointed ;  and  it  having  been 
the  duty  of  these  appellants  so  to  appoint,  and  default  having  been 
made  by  them  in  so  appointing,  I  am  of  opinion  that  they  were 
chargeable  in  equity  as  if  they  had  so  appointed,  and  in  effect  that 
they  must  be  considered  in  equity  to  have  appointed  themselves 
and  to  be  chargeable  accordingly. 

The  72d  clause  of  the  articles  was  relied  on  on  the  part  of  the 
appellants.  But  I  think  that,  so  far  from  assisting  the  appellants' 
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case,  that  clause  favours  the  view  whieh  I  have  taken  of  the 
articles ;  for  it  refers  to  directors  appointed  by  the  subscribers  and 
the  articles,  and  shows  therefore  that  it  was  the  duty  of  the  appel-' 
lants  to  make  the  appointment. 

*X)n  these  grounds  therefore  I  concur  with  the  opinion  of  *  379 
the  learned  commissioner. 

As  to  the  costs  which  were  reserved  and  the  costs  of  the  present 
appellants^  I  am  of  opinion  that  the  appellants  should  pay  all  the 
costs  from  the  date  of  the  order  of  reference,  but  that  no  costs 
ahonld  be  given  up  to  that  time,  the  appellants  in  truth  having  in 
part  succeeded  in  the  previous  contests 

The  Lord  Justice  Knight  Bruce.  —  I  think  it  unnecessary  to 
give  any  opinion  in  this  case  independently  of  the  proceedings  of 
the  8th  and  10th  of  August,  1860.  Taking  those  proceedings  and 
the  articles  of  association  together,  I  agree  with  the  learned  com- 
missioner, and  I  also  concur  with  my  learned  brother's  conclusion 
as  to  the  costs. 

Ordered  accordingly,  the  official  liquidator  taking  his  costs  out 
of  the  estate,  and, 

May  22. 

Upon  the  application  of  Mr.  Roxburgh  on  his  behalf  on  this 
day,  the  deposit  as  part  of  his  costs. 


*  Ex  parte  JOHN  COLE  and  JAMES  THOMAS  ATT-    ♦380 

WATER. 

Li  the  Matter  of  JOHN  WILLIAM  ATTWATER,  a  Bankrupt. 

1862.    December  2.    Before  the  Lord  Chancellor  Lord  Wbstburt. 

Where  upon  the  application  of  the  solicitor  for  the  assignees,  the  Court  below 
made  an  order  which  it  had  no  jurisdiction  to  make,  the  Court  of  appeal 
ordered  the  assignees  personally  to  pay  the  costs. 

This  was  an  appeal  from  an  order  of  Mr.  Espinasse,  the  County 
Court  Judge  sitting  in  bankruptcy  at  Sheerness,  in  Kent,  which 
was  expressed  in  the  following  terms :  — 
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^^Upon  the  application  of  the  solicitor  for  the  assignees,  and 
upon  hearing  the  evidence  of  James  Thomas  Attwater  and  others, 
and  the  statement  of  the  said  solicitor  that  the  bankrupt  did,  by 
indenture  dated  the  25th  day  o£  June,  1862  (which  the  said  James 
Thomas  Attwater  produced  and  submitted  to  the  Court),  convey 
four  houses  and  other  property  situate  in  the  parish  of  Minster,  in 
the  Isle  of  Sheppey,  in  the  county  of  Kent,  to  the  said  James 
Thomas  Attwater,  when  he,  (the  said  bankrupt)  was  known  to  be 
insolvent,  and  without  valuable  consideration,  it  is  ordered  that 
the  said  houses  and  other  property  comprised  in  the  said  indenture 
be  given  up  to  the  assignees,  and  taken  possession  of  by  them,  and 
be  sold  and  disposed  of  for  the  benefit  of  the  creditors  under  the 
bankruptcy:  and  it  is  further  ordered  that  the  said  indenture, 
dated  the  25th  day  of  June,  1862,  be  retained  by  the  registrar, 
and  be  disposed  of  as  the  Court  shall  direct." 

This  order  was  made  on  the  attendance  of  the  appellant  John 
Cole  (who  held  the  indenture  referred  to  in  it  on  behalf  of  the 

other  appellant)  and  James  Thomas  Attwater,  in  obedience  to 
*  881    a  summons  issued  under  the  *  Bankrupt  Law  Consolidation 

Act,  1849,  §  120.  There  was  nothing  to  show  that  either 
of  the  appellants  had  submitted  to  the  jurisdiction  of  the  Court. 

Mr.  Daniel  and  Mr.  Clement  Swantton  appeared  for  the  appel- 
lants. 

Mr.  Foohiy  for  the  assignees. 

The  Lord  Chancellor  discharged  the  order  under  appeal,  remark- 
ing that  it  was  quite  beyond  the  power  of  the  Court  to  make  such 
an  order ;  and  his  Lordship  ordered  the  indenture  to  be  delivered 
up  to  the  appellants  without  prejudice  to  any  question  as  to  its 
validity.  With  regard  to  the  costs  of  the  appeal,  his  Lordship 
directed  the  assignees  to  pay  them,  and  declined  to  allow  them 
their  costs  out  of  the  estate,  the  order  under  appeal  having  been 
made  on  the  application  of  the  assignees. 
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•Ez  parte  WILLIAM  STILL  and  GEORGE  STRICK-   •882 

LAND   STILL. 

In  the  Matter  of  WILLLiM  STILL  and  GEORGE  STRICKLAND 

STILL,  Bankrupts. 

1862.    December  3.    Before  the  Lord  Chancellor  Lord  Westbubt. 

Mere  suspicion  of  the  commission  of  one  of  the  offences  described  in  the  Bank- 
raptcy  Act,  1861,  §  221,  is  not  sufficient  to  warrant  a  direction  for  the  prose- 
cution of  a  bankrupt  for  misdemeanour. 

This  was  an  appeal  of  the  bankrupts  against  two  orders  of  Mr. 
Commissioner  Qoulburn,  by  the  first  of  which  he  directed  the 
indictment  of  the  bankrupts  under  the  Bankruptcy  Act,  1861, 
§  221,  rules  2  and  5  ;  (a)  and  by  the  second  of  which  he  postponed 
their  final  examination  sine  die. 

The  bankrupts  were  a  father  and  son,  partners  in  *  busi-    *  883 
ness.     They  borrowed  a  sum  of  800Z.  from  a  banking  com- 
pany, giving  as  security  for  its  repayment  the  guarantee  of  a  Mr. 
Benthams.    To  secure  him  in   respect  of  his  liability  upon  this 
guarantee,  they  executed  to  him,  on  the  17th  of  January,  1862, 

(a)  The  section  and  rules  in  question  are  as  follows :  — 

**  221.  From  and  after  the  commencement  of  this  Act,  any  bankrupt  who 
shall  do  any  of  the  acts  or  things  following,  with  intent  to  defraud  or  defeat  the 
rights  of  bis  creditors  shall  be  guilty  of  a  misdemeanour,  and  shall  be  liable,  at 
the  discretion  of  the  Court  before  which  he  shall  be  convicted,  to  punishment  by 
imprisonment  for  not  more  than  three  years,  or  to  any  greater  punishment 
attached  to  the  offence  by  any  existing  statute.^^ 

"2.  If  he  shall  not  upon  his  examination  fully  and  truly  discover,  to  the  best 
of  his  knowledge  and  belief,  all  his  property,  real  and  personal,  inclusive  of  his 
rights  and  credits,  and  how  and  to  whom  and  for  what  consideration,  and  when 
he  disposed  of,  assigned  or  transferred  any  part  thereof,  except  such  part  as  has 
been  really  and  bond  fide  before  sold  or  disposed  of  in  the  way  of  his  trade  or 
business,  if  any,  or  laid  out  in  the  ordinary  expense  of  his  family,  or  shall  not 
deliver  up  to  the  Court,  or  dispose  as  the  Court  directs  of  all  such  part  thereof 
as  is  in  his  possession,  custody,  or  power,  except  the  necessary  wearing  apparel 
of  himself,  his  wife,  and  children ;  and  deliver  up  to  the  Court  all  books,  papers, 
and  writings  in  his  possession,  custody,  or  power  relating  to  his  property  or 
affairs." 

**  5.  If  he  shall,  with  intent  to  defraud,  wilfully  and  fraudulently  omit  from  hit 
schedule  any  effects  or  property  whatsoever.^^ 
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a  bill  of  sale  of  all  their  property,  including  their  plant  and  stock- 
in-trade.  The  particulars  of  the  property  comprised  in  the  bill  of 
sale  were  given  in  a  schedule  thereto,  together  with  their  estimated 
values,  which  amounted  in  the  aggregate,  so  far  as  the  plant  and 
stock-in-trade  went,  to  3046Z. 

In  the  month  of  April,  1862,  Mr.  Benthams  entered  into  posses- 
sion of,  and  on  the  5th  of  May,  1862,  purporting  to  act  in  pursu- 
ance of  a  power  contained  in  the  bill  of  sale,  sold  for  900/.  the 
property  therein  comprised  to  Joseph  Still,  a  brother  of  the  elder 
bankrupt ;  and  Joseph  Still  thereupon  placed  in  possession  as  his 
agent  a  boy  named  Thomas  Still,  a  son  of  the  elder  bankrupt. 

Tlie  debt  due  from  the  bankrupts  to  the  banking  company  was 
paid  off  out  of  the  consideration-money  received  by  Benthams. 

On  the  17th  of  May  the  bankrupts  were  adjudged  bankrupts  on 
their  own  petition. 

In  their  first  accoimts  under  the  bankruptcy  they  showed  indebt- 
edness to  a  large  amount  and  no  assets.  They  estimated  the  value 
of  their  plant  and  stock-in-trade  on  the  Ist  of  January,  1862,  at 
S046Z.,  a  valuation  corresponding  with  that  contained  in  the  bill  of 
sale  to  Benthams.  On  the  balance  of  subsequent  sales  and  pur- 
chases they  showed  a  reduction  of  value  to  the  extent  of  1110/.  lbs. 
4(2.,  leaving  a  difference  of  1935/.  4«.  8d.  to  be  accounted  for ; 
whilst  it  was  alleged  that  the  property  taken  by  Joseph  Still 
would  scarcely  produce  on  realization  the  900/.  for  which  it  was 

sold. 
*384        *It  was  upon  these  materials  that  the   commissioner 
made  the  first  of  the  orders  under  appeal. 

Further  accounts  were  subsequently  furnished  by  the  bankrupts, 
wherein  they  reduced  their  estimate  of  the  value  of  their  stock-in- 
trade,  exclusive  of  their  plant,  on  the  1st  of  January,  1862,  to 
1926/.  Mr.  Hart,  an  accountant,  appointed  by  the  Court  under 
the  Bankruptcy  Act,  1861,  §  143,  to  assist  the  bankrupts  in  mak- 
ing out  the  accounts,  estimated  it  at  1983/.,  but  he  arrived  at  this 
amount  by  comparing  the  amounts  of  sales  and  purchases  as  shown 
by  the  bankrupts'  books,  and  by  tlie  assumption  that  20/.  per  cent 
of  the  produce  of  sales  represented  profits,  —  this  assumption 
swelling  his  estimate  by  a  sum  of  1021/.,  which,  if  deducted, 
would  reduce  his  estimate  to  962/.  Mr.  Hart,  however,  as  the 
result  of  his  investigation,  reported  that  the  state  of  the  accounts 
could  only  be  explained  in  one  of  two  ways,  viz.,  that  either  the 
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value  of  the  bankrupts*  stock-in-trade  was  greatly  overestimated  in 
January,  1862,  or  that  the  bankrupts  must  have  connived  at  the 
abstraction  of  a  very  large  amount  of  their  property ;  and  he 
recommended  further  inquiries. 

Mr.  E,  K.  Karslake  and  Mr.  Robertson  Griffiths^  for  the  appel- 
lants, having  opened  their  case, 

The  Lord  Chancellor  called  upon  the  counsel  for  the  assignee  to 
support  the  commissioner's  order. 

Mr.  Bacon  and  Mr.  Little^  for  the  assignee.  —  They  contended 
that  the  case  was  one  of  the  gravest  suspicion,  and  one  which 
warranted  the  commissioner  in  making  the  order  for  indictment. 
With  that  order  so  made  the  Court  of  appeal  would  be  slow 
to  interfere.  *  Benthams  had  paid  no  money  upon  the  occa-  *  S85 
sion  of  the  giving  of  the  bill  of  sale,  which  was,  in  fact,  a 
deed  df  hidden  trust  for  the  bankrupts ;  so  that  the  property 
therein  comprised  must  be  looked  upon  as  property  of  the  bank- 
rupts, and  should  have  been  returned  by  them  in  their  accounts  on 
that  footing.  For  not  having  done  so,  they  were  liable  to  indict- 
ments under  the  221st  section  of  the  Act.  The  222d  section 
showed  that  a  primd  facie  case  only  was  necessary  to  be  made 
out  to  warrant  an  order  of  the  Court  for  an  indictment  under 
section  221. 

A  reply  was  not  heard. 

The  Lord  Chancellor.  —  This  is  a  case  the  determination  of 
which  is  no  doubt  attended  with  anxiety.  It  presents  elements 
from  which  a  conclusion  of  fraudulent  conduct  against  the  bank- 
rupts might  primd  facie  be  reasonably  entertained.  The  position, 
however,  in  which  the  question  before  me  stands  is,  as  if,  pending 
a  civil  suit  to  set  aside  the  deed  of  sale  to  Joseph  Still  as  fraudu- 
lent, and  whilst  the  matter  of  the  civil  right  was  still  sub  judice 
and  undetermined,  the  Court  were  to  direct  a  criminal  prosecution. 
To  do  this  is  to  incur  great  responsibility,  especially  where  the 
expense  of  the  prosecution,  if  directed,  will  fall  on  the  public. 
Whilst  therefore  on  the  one  hand,  it  is  the  duty  of  the  Court  to 
'  give  effect  to  the  spirit  of  the  bankrupt  law  for  the  suppression  of 
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fraudulent  practices,  it  is  equally  incumbent  on  the  Court,  on  the 
other  hand,  to  proceed  in  the  matter  of  directing  prosecutions  upon 
something  more  than  mere  suspicion. 

The  present  is,  as  I  have  said,  a  case  warranting  grave 

*  886    suspicions  of  fraud,  yet  the  investigations  into  *  which  have 

been  unduly  abridged.  [His  Lordship  then  went  into  the 
facts  of  the  case  prior  to  the  intervention  of  Mr.  Hart,  remarking 
that  the  nature  of  the  purpose  for  which  Joseph  Still  was  brought 
upon  the  scene  had  not  been  accurately  shown,  but  that,  ex  evidenr 
tid  rdj  he  came  forward  as  a  friend  of  the  bankrupts  and  for  their 
benefit.     His  Lordship  then  proceeded  thus :] 

But,  then,  a  di£Sculty  arises.  A  Mr.  Hart,  an  accountant,  is 
employed,  and  his  investigations,  which,  except  in  one  particular, 
appear  to  have  been  accurately  conducted,  and  which  there  is  noth- 
ing to  discredit,  throw  doubts  upon  the  accuracy  of  the  estimate 
appended  to  the  bill  of  sale.  Mr.  Hart's  statement  amounts  to 
this :  that  the  whole  account  appended  to  the  bill  of  sale,  as  also 
the  accounts  iiled  in  bankruptcy,  are  erroneous,  and  that  there  was 
no  such  property  as  that  represented  to  be  of  the  value  of  3046/. 

Again,  Mr.  Hart  debits  the  bankrupts  with  10212.,  which  he  says 
represents  profits  —  that  is  to  say,  he  considers  that  the  difference 
between  the  cost  price  and  the  amount  at  which  the  goods  were 
sold  ought  to  be  considered  as  so  much  additional  stock. 

But  that  is  mere  conjecture :  he  thinks  it  probable  that  the  bank- 
rupts would  get  20/.  per  cent  profit  out  of  their  sale.  I  cannot  act 
upon  that  as  a  foundation  for  a  crfminal  prosecution. 

Then,  throwing  out  this  item,  the  8046/.  is  reduced  to  such  an 
amount  as  that,  if  the  property  handed  over  from  Benthams  to 
Joseph  Still  had  been  worth  1000/.  or  1100/.,  the  whole  of  the 
bankrupts'  property  would  have  been  accounted  for. 

•  887  .     *  The  question,  therefore,  is  narrowed  to  this,  whether  the 

transaction  between  Benthams  and  Joseph  Still  was  band  fide 
or  collusive  and  fraudulent.  If  the  latter,  the  fact  of  notice  on  the 
part  of  the  bankrupts  of  the  fraud  would  at  least  require  to  be  estab- 
lished before  they  could  be  brought  within  the  rigour  of  the  Bank- 
ruptcy Act,  1861,  §  221,  on  the  ground  of  the  arrangement  being  a 
contrivance  with  the  intent  to  defraud  or  defeat  the  rights  of  their 
creditors.  K  I  were  now  in  the  position  of  hearing  a  suit  in  equity 
to  set  aside  the  sale  to  Joseph  Still  as  fraudulent,  and  for  a  declara- 
tion that  Benthams  had  a  lien  only,  and  that  the  bankrupts  ought 
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to  have  accoanted  for  the  residue,  I  should  direct  further  inquiries. 
This  being  the  state  of  the  evidence,  I  shall  not  discharge  the  order 
for  indictment  because  I  think  doubts  may  be  entertained  whether 
this  was  not  a  mere  fraudulent  sale.  I  suspend  the  order  for  the 
purpose  of  having  the  deficiency  of  evidence  in  that  respect  made 
good,  and  of  afifording  an  opportunity  of  still  further  examining 
the  bankrupts,  and  I  discharge  the  order,  postponing  their  final 
examination  sine  die.  Let  the  appeal  stand  over  till  further  order, 
and  the  assignee  will  have  the  right  and  will  be  under  the  obliga- 
tion of  prosecuting  inquiries  in  order  to  arrive  at  a  certain  conclu- 
sion. If  it  should  appear  that  the  conclusion  as  to  fraud  is  supported, 
I  shall  discharge  the  suspension,  and  direct  these  bankrupts  to  be 
taken  into  a  criminal  Court. 

The  order  on  the  appeal  was,  that  the  order  directing  the  prose- 
cution should  be  suspended  till  further  order  of  the  Court  of 
appeal ;  that  the  adjournment  sine  die  should  be  discharged  ;  that 
the  assignee  should  forthwith  prosecute  inquiries  as  to  the  dealings 
with  the  property  included  in  the  conveyance  to  Still,  and 
that  all  the  *  other  matters  of  the  appeal  should  stand  over,  *  888 
with  liberty  to  apply. 

1863.    Mayl. 

On  this  day  the  matter  was  mentioned  again,  and  the  sanction  of 
the  Lord  Chancellor  given  to  a  compromise  arrived  at  by  the  parties 
before  the  commissioner. 

.      [  298  ] 


888  CA8B9  IN  CHANCEBT. 


Ex  parte  J.  G.  CHURCHILL. 

In  the  Matter  of  SAMUEL  GRIFFITHS,  a  Bankrapt. 

And  in  the  Matter  of  SAMUEL  GRIFFITHS  and  E.  B. 

THORNEYCROFT,  Bankrupts. 

1862.    December  5.    Before  the  Lord  Chancellor  Lord  Westbubt. 

The  costs  of  an  official  assignee  who  appears  by  counsel  on  the  hearing  of  an 
appeal  merely  to  consent  to  the  reversal  of  the  order  ought  not  to  be  allowed 
out  of  the  estate. 

This  was  an  appeal  from  an  order  of  the  registrar  of  the  Court 
of  Bankruptcy  for  the  Birmingham  district  directing  that  a  separate 
petition  for  adjudication  against  one  of  the  bankrupts  should  be 
impounded,  and  all  proceedings  under  it  stayed. 

Mr.  Bacon  and  Mr,  De  Q-ex  appeared  for  the  appellant  Mr. 
Churchill,  who  was  the  petitioning  creditor  for  the  separate  adju- 
dication. 

Mr.  Clement  Swanatan  appeared  for  the  bankrupts  in  support  of 
the  order  under  appeal. 

Mr.  E.  K.  Karslake^  for  creditors,  and  Mr.  Eyre  Uoyd  for  the 
official  assignee,  appeared  to  consent  to  the  discharge  of  the  order. 

*389  *The  Lord  Chancellor  discharged  the  order  under  appeal, 
with  liberty  to  the  parties,  or  any  of  them,  to  apply  to  the 
Court  of  Bankruptcy  with  reference  to  the  consolidation  of  the 
proceedings  or  any  part  thereof  under  the  petitions  for  adjudica- 
tion, and  said  that  where  the  official  assignee's  only  duty  in  the 
matter  was  to  give  his  assent  to  the  reversal  of  an  order,  no  costs 
of  his  appearance  could  be  allowed  to  him  out  of  the  estate. 
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Ex  parte  SOLOMON  WOLLHEIM. 
In  the  Matter  of  SOLOMON  WOLLHEIM,  a  Bankrupt. 

1862.    August  5.    November  14.    December  6.    Before  the  Lords  Justices. 

An  appeal  by  the  bankrupt  from  a  refusal  of  a  commissioner  to  annul  an  adjudi- 
cation of  bankruptcy  obtained  in  England  by  residents  in  Scotland,  as  peti- 
tioning creditors,  against  a  trader  whose  trade  was  wholly  in  Scotland,  was 
directed  to  stand  over,  with  liberty  to  the  bankrupt  to  bring  an  action  to  try 
the  validity  of  the  adjudication.  On  the  failure  of  the  petitioning  creditors 
to  appear  to  the  action  within  a  time  limited  by  the  Court  for  the  purpose, 
the  Court  annulled  the  adjudication. 

Pending  the  proceedings  the  goods  of  the  appellant  seized  by  the  messenger  had 
been  sold  by  arrangement:  Held,  that  the  official  assignee  was  entitled  to 
deduct  from  moneys  received  by  him  from  the  sale  moneys  expended  in  ware- 
housing and  selling  the  goods,  but  not  his  costs  of  proceedings  in  Court ;  the 
Court  directing  that  these  should  be  paid  by  the  petitioning  creditors,  who, 
like  the  official  assignee,  were  respondents  to  the  petition,  and  ordering  that 
the  petitioning  creditors  should  pay  to  the  bankrupt  the  moneys  to  be 
deducted  by  the  official  assignee. 

This  was  an  appeal  by  the  bankrupt  from  the  refusal  of  Mr. 
Commissioner  Goulburn  to  annul  the  adjudication. 

When  the  appeal  came  on  to  be  heard  their  Lordships  made  an 
order  in  the  usual  form,  (a)  directing  the  appeal  to  stand  over, 
with  liberty  to  the  appellant  to  bring  an  action  against  the  petition- 
ing creditors  for  the  seizure  of  the  bankrupt's  goods,  in  order  to 
test  the  validity  of  the  adjudication. 

*In  pursuance  of  this  liberty  the  appellant  brought  an  *890 
action  against  the  petitioning  creditors. 

To  this  action,  notwithstanding  service  upon  them,  the  petition- 
ing creditors  entered  no  appearance. 

The  facts  of  the  case,  so  far  as  they  are  material  to  the  present 
report  and  as  they  appeared  on  the  affidavits,  were  these  :  — 

The  appellant  was  resident  and  carried  on  business  in  Scotland 
only.  His  creditors  for  the  most  part,  the  petitioning  creditors 
amongst  the  number,  also  resided  in  Scotland. 

The  adjudication  was  obtained  in  England.  An  official  assignee 
was  appointed,  who  took  possession  of  goods  belonging  to  the 

(a)  See  ExpaHe  Watson,  5  De  6.,  M.  &  6.  896. 
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appellant  and  warehoused  them  at  some  expense,  until,  by  arrange- 
ment and  under  an  order  of  the  commissioner,  they  were  sold.  Of 
the  proceeds  of  this  sale,  some  portions  had  been  advanced  to  the 
appellant  in  order  to  enable  him  to  meet  expenses  connected  with 
the  proceedings  in  bankruptcy,  and  the  remainder  was  still  in  the 
hands  of  the  official  assignee. 

November  14. 

Under  these  circumstances,  Mr.  De  Crexj  on  behalf  of  the  appel- 
lant, applied  for  the  annulling  order  sought  by  the  appeal.  He 
contended  that  the  petitioning  creditor  had  no  right  to  take  and 
reject  English  procedure  at  his  pleasure,  to  resort  to  the  English 
jurisdiction  in  bankruptcy,  and  decline  the  same  jurisdiction  at 

law,  when  the  object  of  the  legal  proceedings  was  to  test  the 
*  391    validity  of  those  in  bankruptcy,  and  *  that,  on  the  merits  of 

the  case,  such  an  adjudication  as  that  here  in  question  could 
not  be  supported,  Scotland  being,  as  for  all  the  purposes  of  the 
case,  it  was  necessary  to  regard  it,  a  foreign  country. 

Mr.  Beed^  for  the  petitioning  creditors,  contended  that,  under 
the  circumstances  of  the  case,  the  action,  if  brought  at  all,  ought 
to  have  been  brought  in  Scotland. 

Mr.  Bagley^  for  the  official  assignee. 

Their  Lordships  ordered  that  the  adjudication  should  be  annulled 
unless  within  ten  days  from  the  date  of  the  order  the  petitioning 
creditors  should  appear  to  the  action,  and  their  Lordships  gave 
general  liberty  to  apply  as  to  costs  or  otherwise.  The  moneys  in 
the  hands  of  the  official  assignee  were  ordered  to  remain  there 
until  further  order,  and  the  matter  was  to  be  mentioned  again. 

December  6. 

No  appearance  having  been  put  in  to  the  action  by  the  petition- 
ing creditors  within  the  ten  days'  grace  accorded  by  the  order  of 
the  Court, — 

Mr.  De  Gexy  on  behalf  of  the  appellant,  on  this  day,  under  the 
general  liberty  to  apply  reserved  by  the  former  order,  applied  for 
a  return  of  the  deposit  and  also  for  the  payment  to  the  appellant 
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by  the  official  assignee  of  the  full  proceeds  of  the  sale  of  the 
appellant's  goods,  and  for  payment  of  the  appellant's  costs  by  the 
petitioning  creditors. 

Mr.  Baghy  appeared  for  the  official  assignee. 
The  petitioning  creditors  did  not  appear. 

*  Their  Lordships  made  their  previous  conditional  order  *  392 
for  annulling  the  adjudication  absolute. 

A  question  then  arose  with  reference  to  the  costs  of  the  official 
assignee. 

On  the  part  of  the  appellant,  it  was  contended,  that  the  bank- 
ruptcy having  been  annulled,  any  claim  which  the  official  assignee 
had  to  make  in  respect  of  costs  must  be  made  against  the  petition- 
ing creditors,  and  that  no  part  of  such  costs  could  be  paid  out  of 
the  property  of  the  appellant.  And  In  re  Scott  Busaell,  (a)  as  a 
decision  in  point  in  bankruptcy,  and  In  re  Windham^  (6)  and  Bx 
parte  Harding^  ((?)  as  analogous  authorities  in  lunacy  and  under 
the  Joint-stock  Companies  Act,  1856,  respectively,  were  referred  to. 

On  the  part  of  the  official  assignee,  it  was  contended,  that  his 
position  differed  from  that  of  Mr.  Harding  in  Ex  parte  Harding  in 
two  respects  —  first,  in  that  as  the  officer  of  the  Court  he  could 
not  have  declined  to  deal  with  the  appellant's  goods;  and,  secondly, 
that  he  was  not  a  stranger  to  the  proceedings,  nor  was  there  here 
any  absence  of  a  fund  in  Court  out  of  which  his  costs  might  be 
paid.  That  the  appellant,  by  sanctioning  the  sale  which  had  been 
made,  had  precluded  himself  from  objecting  to  the  allowance  of 
the  expenses  incidental  to  it ;  that  it  would  be  irregular,  as  well 
as  probably  in  the  present  case,  regard  being  had  to  the  abode  of 
the  petitioning  creditors,  nugatory  to  order  the  petitioning  cred- 
itors, as  respondents,  to  pay  the  costs  of  the  official  assignee, 
who  was  another  respondent ;  (d)  ^nd  *  that  the  proper  *  898 
order  would  be,  as  in  Chancery,  to  make  the  appellant  pay 
them,  and  have  them  over  against  the  petitioning  creditors. 

(a)  31  L.  J.  (N.  S.),  Bey.  37,  47.         (c)  32  L.  J.  (N.  S.)  Ch.  146. 

(5)  4  De  G.,  F.  &  J.  53. 

{d)  See,  however,  Uie  Bankruptcy  Act,  1861,  §  213. 
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Their  Lordships  made  an  order  to  the  following  effect :  — 

Annul  the  adjudication.  Let  the  petitioning  creditors  pay  the 
costs  of  the  appellant  and  of  the  o£Scial  assignee  of  the  proceedings 
in  the  Court  of  Bankruptcy  and  in  the  Court  of  appeal.  Let  the 
official  assignee  be  debited  with  the  proceeds  of  the  sale  and  have 
credit  for  all  sums  paid  by  him  to  or  on  account  of  the  appellant 
and  for  all  payments  properly  made  in  respect  of  the  custody  and 
sale  of  the  goods,  and  let  him  pay  over  any  surplus  to  the  appellant. 
Let  the  petitioning  creditors  pay  to  the  appellant  the  amount  for 
which  the  official  assignee  shall  have  credit  m  respect  of  the  last- 
mentioned  payments.  The  order  to  be  without  prejudice  to  any 
proceedings  which  may  be  taken  against  the  petitioning  creditors 
in  Scotland. 


•  394  ♦  Ex  parte  ROBERT  WATTS. 

In  the  Matter  of  JOHN  WILLIAM  ATTWATER,  a  Bankrupt. 

1862.    December  12.    Before  the  Lord  Chancellor  Lord  Wxstbury. 

Assignees  in  bankruptcy  may  in  a  proper  case  be  ordered  to  pay  cost^  person- 
ally, and  not  be  allowed  them  out  of  the  bankrupts  estate,  notwithstanding 
they  act  pursuant  to  a  resolution  of  creditors. 

This  was  an  appeal  of  Robert  Watts  from  an  order  of  Mr. 
EspiNASSE,  the  County  Court  Judge  sitting  in  bankruptcy  at  Sheer- 
ness,  by  which  he  directed  a  barge,  as  being  in  the  bankrupt's 
reputed  ownership,  to  be  delivered  up  to  the  assignees  by  the 
appellant,  who  claimed  a  charge  upon  it  under  an  agreement.  The 
Lord  Chancellor,  upon  the  election  of  tlie  assignees  not  to  redeem 
the  barge,  reversed  the  decision  below.  The  only  point  on  which 
tlie  case  deserves  a  report  is  the  question  of  costs. 

Mr.  Bacon  and  Mr,  MartindaU^  appeared  for  the  appellant. 

Mr.  Fooks  (^Mr.  Baggallay  with  him),  for  the  assignees,  stated 
that  the  question  was  raised  in  the  Court  below  by  the  assignees 
in  accordance  with  a  resolution  of  creditors. 
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The  Lord  Chancellor  said  that  the  creditors  who  passed  that 
resolution  must  indemnify  the  assignees  against  their  costs  incurred 
in  giving  effect  to  it.  His  Lordship  said  he  should  not  make  tlie 
assignees  pay  the  costs  of  the  appeal ;  but  he  should  direct  that 
the  assignees  should  pay  the  costs  of  the  application  to  the  Court 
below  personally,  and  should  not  be  allowed  them  out  of  the 
estate. 


*  Ex  parte  HENRY  MILLER.  •  395 

In  the  Matter  of  HENRY  MILLER,  a  Bankrupt. 

1862.    November  19.    December  19.    Before  the  Lords  Justices. 

An  application  to  annnl  an  adjudication  of  bankruptcy  made  by  a  bankrupt, 
whether  before  or  after  the  time  has  elapsed  for  showing  cause  against  the 
adjudication,  under  the  Bankrupt  Law  Consolidation  Act,  1849  (12  &  13 
Yict.  c.  106),  §  104,  is  an  appeal  from  the  order  of  adjudication,  and  ia 
properly  made  by  way  of  motion  to  the  Court  of  appeal  at  any  time  within 
the  limit  of  two  months  specified  in  the  233d  section  of  the  Act,  as  amended  by 
the  Bankruptcy  Act,  1854  (17  &  18  Vict,  c  119),  §  24. 

Circumstances  under  which  the  Court  of  appeal  allows  new  evidence  to  be 
adduced. 

This  was  a  motion  on  behalf  of  the  bankrupt,  who  had  been  so 
adjudged  by  the  Liverpool  District  Court  of  Bankruptcy,  seeking 
to  have  the  adjudication  annulled  for  want  of  a  good  petitioning 
creditor's  debt  or  act  of  bankruptcy,  or,  in  the  alternative,  for 
liberty  to  show  cause  before  the  district  Court  against  the  adjudi- 
cation. 

The  date  of  the  adjudication  was  the  9th  of  September,  1862, 
that  of  the  advertisement  the  23d  of  the  same  month,  that  of  the 
notice  of  the  present  motion  the  7th  of  November,  1862,  that  of 
its  service  the  8th  of  November,  and  such  service  was  made  upon 
the  petitioning  creditors,  whose  solicitors  also  accepted  it  on 
behalf  of  the  official  assignee. 

In  support  of  the  motion  and  of  an  application  made  together 
with  it  on  behalf  of  the  bankrupt  for  leave  to  add  to  the  evidence, 
an  affidavit  of  the  bankrupt  was  filed,  wherein  he  stated  that  he 
had  gone  to  Italy  on  business  in  April,  1862,  and  returned  to 
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England  in  August ;  that  he  was  not  aware  of  any  proceedings 
in  bankruptcy  having  been  taken  against  him  until  the 
*  396  *  25th  of  September,  when  he  accidentally  became  aware  of 
the  fact  by  reading  a  list  of  bankrupts  in  the  Daily  Tele- 
graph newspaper ;  that  shortly  afterwards  notice  was  given  on  his 
behalf  of  an  application  to  be  made  to  the  commissioner  to  annul 
the  adjudication  on  the  ground  of  surprise ;  but  that  the  registrar 
refused  to  receive  affidavits  which  were  on  the  23d  of  October 
tendered  in  support  of  the  application,  on  two  grounds,  1st,  that 
an  application  to  annul  could  only  be  made  on  the  ground  of  the 
want  of  some  or  one  of  the  legal  requisites ;  2d,  that  the  applica- 
tion must  be  not  to  the  commissioner,  but  to  the  Court  of  appeal. 

November  19. 

Mr.  Be  Qex^  for  the  bankrupt,  in  support  of  the  application  for 
leave  to  adduce  further  evidence,  referred  to  General  Orders  in 
Bankruptcy,  6  November,  1861,  Order  32,  (a)  and  submitted  that 

(a)  The  General  Order  in  question  and  the  sections  of  the  Acts  of  Parliament 
referred  to  in  the  argument  and  in  the  judgment  of  the  Lord  Justice  Knight 
Bruce,  are  respectively,  so  far  as  they  are  respectively  material,  as  follows :  — 

General  Orders  in  Bankruptcy,  6  November,  1861.  Order  32.  **  All  appeals 
to  the  Court  of  appeal  shall  be  brought  on  by  motion,  and  no  new  evidence 
shall  be  received  on  any  appeal  unless  the  Court  of  appeal  shall,  on  the  hearing 
thereof,  so  direct.*^ 

Bankrupt  Law  Consolidation  Act,  1849,  §  12.  '*That  the  Court,  in  the 
exercise  of  its  primary  jurisdiction  by  virtue  of  this  Act,  shall  have  superintend- 
ence and  control  in  all  matters  of  bankruptcy,  and  shall  hear,  determine,  and 
make  order  in  any  matter  of  bankruptcy  whatever,  so  far  as  the  assignees 
are  concerned,  relating  to  the  disposition  of  the  estate  and  effects  of  the  bank- 
rupt, or  of  any  estate  or  effects  taken  under  the  bankruptcy,  and  claimed  by  the 
assignees  for  the  benefit  of  the  creditors,  or  relating  to  any  acts  done  or  sought 
to  be  done  by  the  assignees  in  their  character  of  assignees  by  virtue  or  under 
colour  of  the  bankruptcy,  and  also  in  any  matter  of  bankruptcy  whatever  as 
between  the  assignee  and  any  creditor  or  other  person  appearing  and  submitting 
to  the  jurisdiction  of  the  Court ;  and  also  in  any  application  for  a  certificate  of 
conformity,  and  in  any  other  matter  (whether  in  bankruptcy  or  not),  where  the 
Court  by  virtue  of  this  Act  has  jurisdiction  over  the  subject  of  the  petition  or 
application,  save  and  except  as  may  be  by  this  Act  otherwise  specially  provided, 
and  subject  in  all  cases  to  an  appeal  to  such  one  of  the  Vice-Chancellors  of  the 
High  Court  of  Chancery  as  the  Lord  Chancellor  shall  from  time  to  time  be  pleased 
to  appoint  to  sit  in  bankruptcy ;  provided  always,  that  if  no  such  appeal  shall 
be  entered  within  twenty-one  days  from  the  date  of  any  decision  or  order  of  the 
Court,  and  be  thereafler  duly  prosecuted,  every  such  decision  or  order  shall  be 
final ;   and  that  every  appeal  shall  be  subject  to  such  regulation  in  regard  to 
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this  was  <a  proper  case  for  the  admission  of  further  evidence, 

the  bankrupt  *  having  had  no  opportunity  of  meeting  the  .  *  397 

case  alleged  against  him  by  the  petition. 

^  Mr.   Clement  Swanstotiy  for  the  petitioning  creditors,    *398 
objected  that  this  Court  could  not  entertain  the  matter  at 
all.    It  was  either  an  original  motion  which  the  Court  would  not 
hear ;  or,  if  an  appeal,  was  out  of  time.    He  referred  in  support 

deposit  of  costs  as  shall,  by  any  general  rule  or  order  to  be  made  in  pursuance 
of  this  Act,  be  directed.*^ 

* 

The  appeal  is,  by  the  14  &  15  Vict.  c.  83,  §  7,  directed  to  be  presented  to 
the  Lords  Justices. 

Bankrupt  Law  Consolidation  Act,  1849,  §  104.  "  That,  before  notice  of  any 
adjudication  of  bankruptcy  shall  be  given  in  the  London  Gazette,  and  at  or 
before  the  time  of  putting  in  execution  any  warrant  of  seizure  which  shall  have 
been  granted  upon  such  adjudication,  a  duplicate  of  such  adjudication  shall  be 
served  on  the  person  adjudged  bankrupt,  personally,  or  by  leaving  the  same  at 
the  usual  or  last  known  place  of  abode  or  place  of  business  of  such  person ;  and 
such  person  shall  be  allowed  seven  days,  or  such  extended  time,  not  exceeding 
fourteen  days  in  the  whole,  as  the  Court  shall  think  fit,  from  the  service  of  such 
duplicate,  to  show  cause  to  the  Court  against  the  validity  of  such  adjudication,^^ 
&c. 

lb.  §  233.  "  That  if  a  bankrupt  shall  not  (if  he  were  in  the  United  Kingdom 
at  the  date  of  the  adjudication),  within  twenty-one  days  after  the  advertisement 
of  the  bankruptcy  in  the  London  Gazette,  or  (if  he  were  in  any  other  part  of 
Europe  at  the  date  of  the  adjudication),  within  three  months  after  such  adver- 
tisement, or  (if  he  were  elsewhere  at  the  date  of  the  adjudication)  within  twelve 
months  after  such  advertisement,  have  commenced  an  action,  suit,  or  other  pro- 
ceeding to  dispute  or  annul  the  JicU  or  the  petition  for  adjudication,  and  shall 
not  have  prosecuted  the  same  with  due  diligence  and  with  effect,  the  Gazette 
containing  such  advertisement  shall  be  conclusive  evidence  in  all  cases  as  against 
such  bankrupt;  and  in  all  actions  at  law  or  suits  in  equity  brought  by  the 
assignees  for  any  debt  or  demand  for  which  such  bankrupt  might  have  sustained 
any  action  or  suit  had  he  not  been  adjudged  bankrupt,  that  such  person  so 
adjudged  bankrupt  became  a  bankrupt  before  the  date  and  suing  forth  of  such 
Jiat,  or  before  the  date  of  filing  of  the  petition  for  adjudication,  and  that  such^a^ 
was  sued  forth,  or  such  petition  filed  on  the  day  on  which  the  same  is  stated  in 
tiie  Gazette  to  bear  date.^^ 

The  Bankruptcy  Act,  1854,  §  24.  **The  section  of  The  Bankrupt  Law 
Consolidation  Act,  1849,  numbered  233,  limiting  the  time  within  which  a 
person  adjudged  bankrupt  may  dispute  the  adjudication,  shall,  in  the  case  of 
every  person  who  shall  be  adjudged  bankrupt  on  or  after  the  first  day  of  Septem- 
ber, one  thousand  eight  hundred  and  fifty-four,  be  construed  and  acted  upon  for 
all  purposes  whatsoever  as  if  the  words  *  two  calendar  months  *  were  therein 
inserted,  in  lieu  of  the  words  *  twenty-one  days.^  ^^ 
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of  his  objection  to  the  Bankrupt  Law  Consolidation  Act,  1849, 
§  12 ;  and  Ex  parte  Stvibs.  (a) 

Their  Lordships  said"  that  they  would  dispose  of  the  objection  at 
the  same  time  with  the  application  on  the  merits,  and  directed  the 
case  to  stand  over  till  the  first  bankruptcy  day  after  term,  with 
liberty  to  either  side  to  adduce  further  evidence  as  they  might  be 
advised. 

December  19. 

*899        *The  application  was  renewed  accordingly  on  this  day 
upon  the  old  and  also  upon  new  evidence,  but  it  is  not 
necessary  here  to  enter  into  the  merits  of  the  case. 

Mr.  Daniel  and  Mr,  De  Qex,  in  support  of  the  motion,  and  with 
reference  to  the  prelin^inary  objection,  contended  that  the  present 
application  was  in  time,  the  adjudication  having  been  made  on  the 
9th  of  September,  and  notice  of  the  present  application  served  on 
the  8th  of  November.  The  Bankrupt  Law  Consolidation  Act, 
1849,  §  233,  as  amended  by  the  Bankruptcy  Act,  1854,  §  24. 
They  also  insisted  that  the  Court  of  appeal  was  the  proper  Court. 
Carter  v.  Dimmock.  (6) 

Mr.  Bacon  and  Mr.  Clement  Swanston^  for  the  petitioning  cred- 
itors.—  The  application  is  out  of  time,  if  it  is  an  appeal.  The 
Bankrupt  Law  Consolidation  Act,  §  12.  Section  233  does  not 
touch  the  question.  Speaking,  as  it  does,  of  the  bankrupt  having 
within  a  limited  time  ^'  commenced  an  action,  suit,  or  other  pro- 
ceeding to  dispute  or  annul  the  fiat  or  the  petition  for  adjudica- 
tion," it  must  be  held  to  apply  only  to  the  commencement  of  other 
proceedings  ejusdem  generis^  as  actions  or  suits.  But  the  jurisdic- 
tion of  this  Court  is  appellate  and  not  original,  and  no  such  pro- 
ceeding can  consequently  be  commenced  in  it.  The  course  which 
should  have  been  adopted  by  the  bankrupt  is  that  pointed  out  by 
the  Bankrupt  Law  Consolidation  Act,  1849,  §  104,  viz.,  a 
*  400  recourse  to  the  commissioner  in  the  first  instance,  or,  *  fail- 
ing that,  an  appeal  to  this  Court  within  the  time  limited  by 
the  12th  section.    Carters  .Dimmock  decides  nothing  to  the  contrary. 

A  reply  was  not  heard. 

(a)  Mont.  &  Chitty,  611. 
(6)  1  De  6.,  M.  &  G.  212 ;  4  H.  L.  Cas.  S37. 
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The  Lord  Justice  Knight  Bruce.  —  This  application  was  pre- 
sented on  the  7th  of  November,  for  the  purpose  of  annulling  an 
adjudication  made  on  the  9th  of  September  last,  and  advertised 
some  few  days  after  in  the  same  September,  and  was,  therefore,  of 
course,  within  the  two  months  mentioned  in  the  24th  section  of 
the  Bankruptcy  Act,  1854.  I  think  that  the  alleged  bankrupt  was 
not  bound  to  go  before  the  commissioner  for  the  purpose  of  disput- 
ing or  questioning  the  validity  or  sufficiency  of  the  adjudication 
made  by  the  commissioner,  whether  upon  the  same  evidence  only 
as  that  upon  which  the  commissioner  proceeded,  or  upon  that  and 
additional  evidence.  The  proceeding,  therefore,  questioning  the 
adjudication  was  not,  I  think,  a  proceeding  necessarily  to  be  brought 
before  the  commissioner.  It  was  a  proceeding  by  way  of  appeal, 
which  the  alleged  bankrupt  was  entitled  to  bring  before  this  Court. 

It  has  been  contended,  however,  that  the  period  of  limitation  of 
twenty-one  days  is  applicable  to  this  case,  —  a  time  which  it  may 
be  assumed  has  been  exceeded,  for  I  do  not  regard  the  vain 
endeavour  which  was  made  to  bring  the  commissioner's  attention 
to  the  subject.  It  has  been  said  that  the  period  of  two  months 
specified  in  the  alteration  made  by  the  Bankruptcy  Act,  1854,  is 
not  applicable  in  this  instance.  It  would  be,  in  my  judg- 
ment, *  unreasonable,  as  well  as  inconvenient  and  mischiev-  *  401 
ous,  to  hold  that  the  period  of  two  months  is  not  applicable 
to  this  case.  Such  a  decision  would,  I  think,  be  productive  of 
infinite  mischief.  The  language  of  the  Act  admits  the  extension, 
and  the  necessity  of  the  case  requires  it ;  so  that,  upon  the  ques- 
tion of  time,  the  objection  wholly  fails. 

His  Lordship  then  examined  the  merits  of  the  case,  and  came 
to  the  conclusion  that  there  was  no  good  petitioning  creditor's  debt. 

The  Lord  Justice  Turner. — I  agree,  and  for  the  same  reasons. 

The  adjudication  was  accordingly  ordered  to  be  annulled  with 

costs. 
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*402    *  Id  the  Matter  of  the  Estate  of  J  AXE 

BRADLEY  v.  STELPOX. 

1862.     December  19.     Before  the  Lords  JcancES.     1663.     Jannarj  13. 

Before  the  Lord  Chancellor  Lord  WKSTBrsr. 

A  person  who  bas  obtained  a  creditor's  order  for  adminwtration  of  a  testatrix*! 
estate  in  tbe  Palatine  Court  of  the  Dncfajr  of  Lancaster,  and  who  is  neither 
a  party  to  a  suit  in  the  High  Court  for  the  same  purpose,  nor  has  proTed  hia 
debt  under  an  administration  order  therein  made  subseqoentljr  to  the  order 
in  the  Palatine  Court  suit,  is  a  mere  stranger  to  the  High  Court  suit,*  and  a 
motion  made  hj  a  person  so  circumstanced  in  the  High  Court  suit  to  staj 
proceedings  therein,  on  the  ground  of  the  order  made  in  the  Palatine  Court 
suit,  was  refused,  with  costs,  upon  the  ground  of  his  being  such  stranger. 

This  was  an  original  motion  in  the  above-mentioned  suit,  and 
came  before  the  Lord  Chancellor  under  the  following  circum- 
stances :  — 

On  the  20th  of  November,  1862,  Mr.  Bradley,  a  creditor  of  Miss 
Jane  Yates,  who  had  been  an  innkeeper  at  Manchester  and  was 
the  testatrix  in  the  cause,  took  out  a  summons  in  the  Chambers  of 
the  Master  of  the  Bolls  against  Mr.  Stelfox,  who  was  the  executor 
and  sole  devisee  and  legatee  under  the  testatrix's  will,  for  the 
administration  of  her  estate. 

This  summons  was  served  on  Mr.  Stelfox  on  the  21st  of  No- 
vember. 

On  the  24th  of  November  a  claim  was  filed  by  Mr.  Challender, 
another  creditor  of  the  testatrix,  in  the  Palatine  Court  of  the 
Duchy  of  Lancaster,  against  Mr.  Stelfox  for  tbe  administration  of 
the  testatrix^s  estate. 

To  this  claim  Mr.  Stelfox  appeared  the  next  day ;  and  on  the 
27th  of  November  an  order  for  the  administration  of  the  testatrix's 
estate  was  made  in  the  Palatine  Court  in  the  suit  of  Challender  v. 
Stelfox, 

On  the  1st  of  December  an  order  was  made  in  High 
*  408    •  Court  suit  (^Bradley  v.  Stelfox)  for  the  administration  of 
the  testatrix's  personal  estate,  and  an  inquiry  was  added  as 
to  her  realty. 

Mr.  Challender  was  not  a  party  to,  nor  did  he  prove  his  debt 
[804] 


IN  BE  YATES.  —  BRADLEY  V.  STELPOX.  *  408 

under  the  order  in,  Bradley  v.  Stelfox^  but  sought  by  the  present 
motion  in  that  suit  to  have  the  proceedings  therein  stayed  on  the 
ground  of  the  existence  of  the  order  made  in  ChaUender  v.  Stelfox. 
In  support  of  the  motion  it  was  stated  that  12-1 3  ths  in  number 
and  upwards  of  10-13ths  in  value  of  the  textatrix's  creditors  were 
resident  in  the  County  Palatine  and  within  the  Palatine  jurisdic- 
tion ;  that  the  proceedings  in  ChaUender  v.  SteJfox  were  sanctioned 
by  the  majority  of  the  testatrix's  creditors,  whilst  those  in  Bradley 
Y.  Stelfox  were  taken  by  the  plaintiff  in  that  suit  in  contravention 
of  an  understanding  come  to  between  him  and  the  general  body  of 
the  creditors  of  the  testatrix ;  that  while  seven  of  the  general  body 
of  the  creditors  had  proved  their  debts  in  the  Palatine  Court  suit, 
none  had  done  so  in  the  High  Court  suit ;  that  the  testatrix  had 
no  real  estate,  and  that  the  inquiry  as  to  real  estate  contained  in 
the  order  in  Bradley  v.  Stelfox  was  colourable  only  ;  and  that  the 
testatrix's  personal  estate  was  insufficient  for  payment  of  her 
debts. 

The  Master  of  the  Rolls  thought  that,  regard  being  had  to  the 
powers  conferred  upon  the  Lords  Justices  by  the  Court  of  Chan- 
cery of  Lancaster  Act,  1854  (17  &  18  Vict.  c.  82,  §  7),  over  the 
Palatine  Court  of  the  Duchy  and  the  proceedings  therein,  the 
motion  had  better  be  heard  by  them. 

December  19. 

Accordingly,  by  their  Lordships'  leave,  and  with  the  sanction  of 
the  Master  of  the  Bolls,  the  motion  was  on  this  day  made  before 
them. 

*  Mr.  Little  appeared  for  the  plaintiff  in  ChaUender  v.  *  404 
Stelfox, 

Mr.  Hohhouse  and  Mr.  E.  JR.  Turner^  for  the  plaintiff  in  Brad- 
ley V.  Stelfox. 

Mr.  Bury,  for  the  defendant  in  each  suit,  Mr.  Stelfox. 

For  Mr.  ChaUender  stress  was  laid  upon  the  facts  above  men- 
tioned as  stated  on  his  behalf,  and  it  was  urged  that  they  showed 
clearly  the  propriety  of  the  order  in  ChaUender  v.  Stelfox  being 
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proceeded  with,  with  an  addition  to  the  order,  if  the  Court  required 
it,  of  an  inquiry  as  to  the  testatrix's  realty. 

For  Mr.  Bradley  it  was  urged  that  the  suit  of  Challender  v, 
Stelfoz  was  only  instituted  with  the  intention  of  interfering  with 
the  progress  of  the  High  Court  suit  of  Bradley  v.  Stelfoz;  and 
that  the  order  in  Challender  v.  Stelfox  was  obtained  without  the 
Yice-Chancellor  of  the  Palatine  Court  being  informed  of  the 
pending  proceedings  in  the  High  Court,  —  a  course  which  the  Court 
would  be  slow  to  approve;  that  the  Palatine  Court  was  of  less 
extended  jurisdiction  than  the  High  Court,  and  could  not  in  any 
way  control  suits  and  proceedings  commenced  or  pending  in 
it. 

Mr.  Stelfox  leil  the  matter  in  the  hands  of  the  Court. 

Beference  was  made  to  Wynne  v.  Sughes,  (a)  Ghvyer  v.  Peter- 
sofi,  (6)  Harris  v.  Gaudy.  (<?) 

*  405  *  The  Lord  Justice  Knight  Bruce.  —  My  learned 
brother  and  myself  do  not  take  quite  the  same  view  of  this 
case,  which  involves  points  of  general  importance.  We  tliink  the 
case  should'  be  mentioned  to  the  Lord  Chancellor,  with  an  expres- 
sion of  our  wish  that,  if  his  Lordship  pleases,  he  should  hear  it 
upon  the  present  notice  of  motion.  If  he  does  so,  we  shall  have 
nothing  moi*e  to  do  with  it. 

The  Lord  Justice  Turner  concurred. 

1868.    January  12. 

On  this  day,  accordingly,  the  motion  was  brought  before  the 
Lord  Chancellor. 

Upon  its  being  opened,  with  reference  to  the  alleged  understand- 
ing come  to  between  Bradley  and  the  general  body  of  the  creditors 
of  the  testatrix  as  to  abstaining  from  taking  proceedings,  his  Lord- 
ship said  he  could  not  deal  with  the  matter  upon  the  footing  of 
contract.  It  must  be  dealt  with  on  the  footing  of  jurisdiction. 
Mr.  Challender  might  be  entitled  to  damages  from  Mr.  Bradley  for 
a  breach  of  contract,  without,  however,  having  any  right  to  prevent 
him  from  obtaining  in  due  course  his  decree  in  this  Court. 

Mr.  Little  was  then  heard  in  support  of  the  motion.  —  If  both 

(a)  26  Beav.  377 ;  S.  C.  on  appeal,  28  L.  J.  (!S.  S.)  Ch.  485. 
(6)  26  Beav.  88.  (c)   1  De  0.,  F.  &  J.  13. 
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the  suits  had  been  in  this  Court,  the  proceedings  in  Bradley  y. 
Stelfox  would — upon  the  application  of  Mr.  Challender  (^The 
Earl  of  Portarlingtan  v.  Darner j  (a)  and  Dyer  v.  Kear^- 
ley^  (b)  and  in  the  absence  *  of  any  valid  ground  for  apply-  *  406 
ing  in  the  present  circumstances  the  decision  in  Harris  v. 
Qandy  (<;)  —  have  been  stayed,  except  so  far  as  they  extended  to 
the  testatrix's  realty:  Dry  den  v.  Foster;  (d)  and,  as  in  Grwyer  v. 
Peterson^  (e)  I  do  not  object  to  an  addition  to  the  order  in  ChaU 
Under  v.  Stelfox  of  inquiries  as  to  the  testatrix's  realty,  if  the 
Court  thinks  fit  to  impose  them  upon  me.  One  of  tlie  suits,  how- 
ever, is  in  the  Palatine  Court  of  the  Duchy  of  Lancaster,  and  it  is 
believed  that  no  reported  authority  precisely  in  point  exists.  The 
Master  of  the  Rolls,  in  Wynne  v.  HugheSj  (^)  would,  but  for  the 
existence  of  the  real  estate  in  question  there,  which  lay  out  of  the 
Palatine  jurisdiction,  have  stayed  the  proceedings  in  the  High 
Court  suit.  And  the  order  taken  on  appeal  (A)  was  so  taken 
by  arrangement  between  the  parties,  the  Lords  Justices  feeling 
pressed  by  the  circumstance  of  there  being  real  estate  out  of  the 
jurisdiction  of  the  Palatine  Court.  [The  Lord  Chancellor  remarked 
that  in  Wynne  v.  Hughes  the  motion  to  stay  proceedings  in  the 
High  Court  suit  was  made  by  the  defendants,  the  trustees  Banner 
and  Hughes,  who  were  also  in  the  position  of  defendants  in  the 
Palatine  Court  suit.]  Any  distinction  which  in  that  respect,  might 
be  thought  to  exist  between  that  case  and  the  present,  is  rendered 
immaterial  by  the  fact  that  here  the  defendant  Stelfox  in  reality 
supports  the  motion.  And  the  Palatine  Court  order  is  amply 
sufficient,  when  supplemented  by  the  powers  of  doing  justice  vested 
in  the  Court  of  appeal  by  the  Court  of  Chancery  of  Lancaster 
Act,  1854,  («)  to  *  provide  for  all  due  security  to  persons  *  407 
interested. 

(a)  2  Ph.  262.  (c)  26  Beav.  83. 

(h)  2  Meriv.  482.  \g)  26  Beav.  877. 

(c)  1  De  G.,  F.  &  J.  13.  (A)  28  L.  J.  (N.  S.)  Ch.  485. 

(d)  6  Beav.  146. 

(0  The  material  sections  of  this  Act  (17  &  18  Vict.  c.  82)  are  the  1st,  2d, 
4th,  7th,  and  8th,  and  are  respectively  as  follows :  — 

1.  '*  The  Chancellor  of  the  Duchy  and  County  Palatine  of  Lancaster  and  the 
two  Lords  Justices  of  the  Court  of  appeal  in  Chancery  of  the  said  County 
Paktine." 

2.  **  All  the  jurisdiction  and  authorities  of  the  Court  of  appeal  may  be  exer- 
cised either  by  one  only  of  the  said  Lords  Justices  and  the  Chancellor  of  the 
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[The  Lord   Ohancellor  remarked  upon  the  circuity  of 
*  408    procedure,  *  which  would  be  involved  in  such  a  course, 

said  Duchy  and  County  Palatine,  sitting  together  as  such  Court  of  appeal,  or  by 
both  of  the  said  Lords  Justices  sitting  together  as  such  Court  apart  from  the 
Chancellor  of  the  said  Duchy  and  County  Palatine :  Provided  always,  that  the 
Chancellor  of  the  said  Duchy  and  County  Palatine  may,  while  sitting  alone  or 
apart  from  the  said  Lords  Justices,  have  and  exercise  the  like  jurisdictions, 
powers,  and  authorities  as  might  have  been  exercised  by  the .  Chancellor  of  the 
said  Duchy  and  County  Palatine  sitting  alone  if  this  Act  had  not  been  passed.^ 

4.  **  The  decision  of  the  majority  of  the  Court  of  appeal  shall  be  taken  and 
deemed  to  be  the  decision  of  the  said  Court ;  and  if  the  judges  of  the  Court  be 
equally  divided  in  opinion  on  any  cause  or  matter  brought  before  the  Court  by 
way  of  appeal,  the  decree  or  order  appealed  from  shall  be  taken  and  deemed  to 
be  affirmed.^ 

7.  *'  In  all  cases  in  which,  by  reason  of  any  person  being  out  of  the  jurisdic- 
tion of  the  Court  of  Chancery  of  the  said  County  Palatine  or  otherwise,  effectual 
protection  cannot  be  given  to  any  ward  of  the  said  Court  or  to  any  executor, 
administrator,  officer  of  the  Court,  or  other  person  entitled  to  the  protection  of 
the  said  Court  against  any  action,  suit,  or  other  proceeding,  or  in  which  for  the 
same  reason  or  otherwise  any  contempt  of  the  said  Court  cannot  be  effectually 
punished,  it  shall  be  lawful  for  the  Court  of  appeal,  upon  the  application  of  any 
person  concerned,  to  make  such  order  or  orders  for  the  protection  of  such  ward, 
or  of  such  executor,  administrator,  officer  of  the  Court,  or  other  person  as  afore- 
said, or  for  the  punishment  of  any  such  contempt,  as  to  the  said  Court  of  appeal 
shall  seem  just,  and  according  to  the  practice  of  the  High  Court  of  Chancery  in 
like  matters ;  and  every  such  order  shall  have  the  same  operation  an4  effect  as 
an  order  of  the  High  Court  of  Chancery,  and  shall  and  may  be  enforced,  and  all 
proceedings  shall  and  may  be  had  thereupon  as  if  the  same  had  been  made  by 
that  Court." 

8.  **  In  all  cases  in  which  any  person  who  may  be  a  necessary  or  proper  party 
to  any  suit  or  other  matter  in  the  Court  of  Chancery  of  the  said  County  Palatine 
shall  not  be  subject  to  the  jurisdiction  of  the  said  Court,  it  shall  be  lawful  for  the 
Court  of  appeal,  on  the  application  of  the  plaintiff  in  such  suit,  or  of  any  person 
to  whom  the  conduct  of  such  suit  may  have  been  committed,  or  of  the  party 
proceeding  in  such  other  matter,  if  that  Court  shall  think  fit,  and  according  as 
it  shall  appear  to  that  Court  best  calculated  to  answer  the  ends  of  justice,  either 
to  order  and  direct  that  the  said  suit  or  other  matter  be  transferred  to  the  High 
Court  «^f  Chancery,  or  otherwise  to  order  and  direct  that  such  service  as  may  be 
proper  be  effected  upon  such  person  out  of  the  jurisdiction  of  the  said  Court  of 
the  said  County  Palatine,  and  such  application  shall  either  be  made  ex  parte  or 
upon  such  notice  as  the  said  Court  of  appeal  shall  think  fit :  Provided,  never- 
theless, that  if  such  order  for  service  shall  have  been  made  without  notice  to  any 
person  affected  thereby,  it  shall  be  lawful  for  the  Court  of  appeal,  upon  the 
subsequent  application  of  any  such  person,  to  make  such  order  for  transferring 
the  said  suit  or  other  matter  to  the  High  Court  of  Chancery,  or  otherwise,  as  to 
the  said  Court  of  appeal  shall  seem  just." 
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and  upon  the  inconvenience  which  would  attend  upon  either 
granting  or  refusing  the  motion;  viz.,  that,  by  granting  it,  his 
Lordship  would  be  depriving  Mr.  Bradlej  of  his  undoubted  right 
in  this  Court,  and  would  be  remitting  him  to  a  Court  of  inferior 
and  indefinite  jurisdiction,  over  whose  proceedings  his  Lordship 
had  no  control,  at  the  instance  of  a  person  in  the  position  of  Mr. 
Challender,  who,  so  far  as  the  suit  in  the  High  Court  was  con- 
cerned, was  a  mere  stranger,  and  whose  motion,  if  otherwise 
improper,  could  not  be  supported  by  Mr.  Stelfox,  the  defendant, 
thinking  it  proper;  while,  by  refusing  the  motion,  his  Lordship 
would  or  might  be  abridging  the  jurisdiction  of  the  Palatine 
Court.] 

This  Court  will  pay  the  same  respect  to  the  Palatine  Court  as  it 
used  to  pay  to  equity  proceedings  in  the  Court  of  Exchequer, 
Reynolds  v.  Pitt,  (a) 

« 

Mr,  Hohhouse  and  Mr,  E.  R.  Turnery  for  Mr.  Bradley,  were  not 
called  upon,  but  on  the  last  point  referred  to  The  Earl  of  Newhurg 
V.  Wren  ;  (6)  and,  as  to  the  possibility  of  Mr.  Stelfox  having 
pleaded  the  order  of  the  *  Palatine  Court  in  the  suit  of   *409 
Bradley  v.  Stelfox^  if  the  proceedings  had  not  been  by  way 
of  sumntons,  to  The  Consolidated  Orders,  (c) 

Mr.  Bury  J  for  Mr.  Stelfox. 

The  Lord  Chancellor  expressed  his  sense  of  the  necessity  of 
caution  in  a  case  like  the  present,  affecting,  as  it  did,  the  question 
of  the  jurisdiction  of  the  Palatine  Court;  and  in  refusing  the 
motion  with  costs,  his  Lordship  stated  that  he  did  so  on  the  ground 
that  the  applicant  was  a  mere  stranger  to  the  cause,  who  desired 
this  Court  to  withhold  justice  from  the  parties  to  a  suit  therein. 
His  Lordship  further  said  that  he  left  untouched  the  question  what 
the  Master  of  the  Bolls  might  think  fit  to  do  in  the  prosecution  of 
the  decree  in  the  way  of  adopting  results  of  the  proceedings  in  the 
Palatine  Court  suit,  as  also  the  question  what  his  Lordship  himself 
might  have  thought  it  right  to  do  if  the  present  motion  had  been 
that  of  Mr.  Stelfox,  the  defendant  and  executor.    And  his  Lord- 

(a)  19  Ves.  134.  (6)  1  Vera.  220.  (c)  Order  14,  rule  7. 
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fihip  declined,  after  refusing  the  motion,  to  deal  with  the  case 
according  to  a  suggestion  on  behalf  of  Mr.  Stelfox  that  the  motion 
might  be  treated  as  his,  counsel  for  Mr.  Bradlej  objecting. 


•  410   *  In  the  Matter  of  SIR  THOMAS  MARYON  WILSON'S 

ESTATE. 

And  in  the  Matter  of  The  HAMPSTEAD  JUNCTION  RAIL- 
WAY COMPANY. 

1863.    January  23.    ^pefore  the  Lords  Justices. 

Where  moneys  were  paid  into  Court  bj  a  railway  company  under  the  Lands 
Clauses  Consolidation  Act,  1845,  in  respect  olf  copyholds  enfranchised  under 
the  provisions  of  the  Act :  Edd^  that  the  tenant  for  life  of  the  manor  was  not 
entitled  to  any  portion  of  such  moneys  as  fines  payable  to  him  under  the' 
provisions  for  ejifranchisement  contained  in  the  Copyhold  Acts,  1852  and 
1858. 

This  was  an  appeal  by  Sir  Thomas  Maryon  Wilson,  the  tenant 
for  life  of  the  manor  of  Hampstead,  from  an  order  of  Yice^Chan- 
cellor  Wood,  varying  the  chief  clerk's  certificate  in  answer  to  an 
inquiry  directed  upon  the  original  hearing  of  a  petition  presented 
in  the  above  matters  by  the  appellant. 

The  case  before  the  Yice-Chancellor  is  reported  in  Messrs.  John- 
son and  Hemming's  Reports,  (a)  where  a  full  statement  of  the 
facts  will  be  found.  The  following  summary  of  them  contains  all 
that  is  necessary  for  the  purposes  of  the  present  report. 

The  Hampstead  Junction  Railway  Company  was  incorporated  by 
the  Hampstead  Junction  Railway  Act,  1853,  and  the  Special  Act 
in  the  usual  way  incorporated  the  Lands  Clauses  Consolidation 
Act,  1845.  Under  the  powers  conferred  by  these  Acts  the  com* 
pany  gave  notices  for  taking  certain  lands  which  were  copyhold  of 
the  manor  of  Hampstead. 

On  the  9th  of  March,  1860,  an  agreement  was  signed  by  the 
appellant  and  on  behalf  of  the  company  relating  to  the  copyholds 

(a)  Vol  1,  p.  619. 
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in  question,  and,  by  such  agreement,  a  sole  arbitrator  was 
appointed  to  ascertain  the  amount  *  of  compensation  to  be    *  411 
paid  for  the  enfranchisement  of  the  copyholds. 

On  the  15th  of  June,  1860,  the  arbitrator  awarded  4698/. 
as  and  for  compensation  for  the  enfranchisement  of  the  copy* 
holds,  according  to  the  Lands  Glauses  Consolidation  Act,  1845, 

§  96.  (a) 

(a)  The  material  sections  of  the  yarious  Acts  of  Parliament  referred  to  in  the 
argument  and  judgment  are  the  following :  — 

Lands  Clauses  Consolidation  Act,  1846  (8  &  9  Vict.  c.  1^),  §§  95,  96. 

Sect.  95.  '*  Every  conveyance  to  the  promoters  of  the  undertaking  of  any 
lands  which  shall  be  of  copyhold  or  customary  tenure,  or  of  the  nature  thereof, 
shall  be  entered  on  the  rolls  of  the  manor  of  which  the  same  shall  be  held  or 
parcel,  and  on  payment  to  the  steward  of  such  manor  of  such  fees  as  would  be 
due  to  him  on  the  surrender  of  the  same  lands  to  the  use  of  a  purchaser  thereof 
he  shall  make  such  enrolment,  and  every  such  conveyance  when  so  enrolled  shall 
have  the  like  effect  in  respect  of  such  copyhold  or  customary  lands  as  if  the  same 
had  been  of  freehold  tenure;  nevertheless,  until  such  lands  shall  have  been 
enfranchised  by  virtue  of  the  powers  hereinafter  contained,  they  shall  continue 
subject  to  the  same  fines,  rents,  and  heriots  and  services  as  were  theretofore 
payable  and  of  right  accustomed.^^ 

Sect.  96.  "  Within  three  months  after  the  enrolment  of  the  conveyance  of 
any  such  copyhold  or  customary  lands,  or  within  one  month  after  the  promoters 
of  the  undertaking  shall  enter  upon  and  make  use  of  the  same  for  the  purposes 
of  the  works,  whichever  shall  first  happen,  or  if  more  than  one.  parcel  of  such 
lands  holden  of  the  same  manor  shall  have  been  taken  by  them,  then  within  one 
month  ailer  the  last  of  such  parcels  shall  have  been  so  taken  or  entered  on  by 
them,  the  promoters  of  the  undertaking  shall  procure  the  whole  of  the  lands 
holden  of  such  manor  so  taken  by  them  to  be  enfranchised,  and  for  that  purpose 
shall  apply  to  the  lord  of  the  manor  whereof  such  lands  are  holden  to  enfranchise 
the  same,  and  shall  pay  to  him  such  compensation  in  respect  thereof  as  shall  be 
agreed  upon  between  them  and  him ;  and  if  the  parties  fail  to  agree  respecting 
the  amount  of  the  compensation  to  be  paid  for  such  enfranchisement,  the  same 
shall  be  determined  as  in  other  cases  of  disputed  compensation ;  and  in  estimating 
such  compensation,  the  loss  in  respect  of  the  fines,  heriots,  and  other  services 
payable  on  death,  descent,  or  alienation,  or  any  other  matters  which  would  be 
lost  by  the  vesting  of  such  copyhold  or  customary  lands  in  the  promoters  of  the 
undertaking,  or  by  the  enfranchisement  of  the  same,  shall  be  allowed  for." 

The  Copyhold  Act,  1852  (15  &  16  Vict.  c.  51),  Sect.  1.  *' At  any  time 
after  the  next  admittance  to  any  lands  which  shall  take  place  on  or  after  the  1st 
day  of  July,  1853,  in  consequence  of  any  surrender,  bargain,  and  sale,  or 
assurance  thereof  (except  upon  or  under  a  mortgage  in  cases  where  the  mort- 
gagee is  not  in  possession),  or  in  consequence  of  any  descent,  gift,  or  devise, 
and  whether  such  surrender,  bargain,  and  sale,  or  assurance,  shall  have  been 
made,  passed,  or  executed,  or  such  descent  shall  happen,  or  such  gift  or  devise 
shall  take  effect  before  or  after  that  day,  it  shall  be  lawful  for  the  tenant  so 
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*  412       •  It  was  ill  evidence  that  valuers  had  been  appointed  on 

behalf  of  the  appellant  and  the  company  respectively ; 

*  413    *  that  they  had  differed  as  to  the  details  of  the  enfranchise- 

ment compensation,  the  appellant's  valuer  claiming,  amongst 
other  things,  a  sum  of  1016Z.  as  the  amount  of  the  fines  which 
would  have  beei^  payable  under  the  Copyhold  Act,  1858  (21  &  22 
Vict  c.  94),  §  6,  to  the  lord  of  the  manor  before  recourse  could 
have  been  had  to  a  compulsory  enfranchisement  under  that  Act 
and  the  Copyhold  Act,  1852  (15  &  16  Vict.  c.  61)  ;  and  that  ulti- 
mately, without  agreeing  as  to  details,  tlie  valuers  had  concurred 
in  fixing  the  lump  sum  before  mentioned  as  the  amount  of  com- 
pensation ;  and  that,  at  a  meeting  before  the  arbitrator,  this 
agreement  had  been  announced  and  the  award  made  accordingly. 
Tlie  conveyance  was  duly  executed,  and  the  compensation 
money,  amounting,  with  certain  other  compensation  money  in 
respect  of  freehold  lands  taken  by  the  company  and  of  which  the 
appellant  was  tenant  for  life,  in  all  to  11,050/.,  paid  into  Court. 
The  appellant  thereupon  presented  the  present  petition,  praying, 

admitted,  or  for  the  lord,  to  require  and  compel  enfranchisement  in  manner 
hereinafter  mentioned  of  the  lands  to  which  there  shall  have  been  snch  admit- 
tance as  aforesaid,  provided  that  no  such  tenant  shall  be  entitled  to  require  such 
enfranchisement  until  after  payment  or  tender  of  the  fine  or  fines  and  of  the  fees 
consequent  on  such  admittance:  Provided  also,  that  if  from  anj  cause  such 
enfranchisement  shall  not  take  place  until  some  event  shall  have  happened  which 
may  require  a  second  or  any  subsequent  admittance,  such  second  or  subsequent 
admittance  shall  be  made  with  all  the  rights  incident  thereto  as  if  this  Act  had 
sot  passed;  and  it  shall  be  competent  for  the  lord  or  tenant  to  require  and 
compel  enfranchisement  upon  or  after  such  second  or  subsequent  admittance  in 
the  manner  hereby  provided  for  enfranchisement  upon  the  next  admittance.** 

The  Copyhold  Act,  1858  (21  &  22  Vict  c.  94).  Sect.  6.  ••  NotwithsUnding 
the  first  section  of  *  The  Copyhold  Act,  1852,*  it  shall  be  lawful  from  and  after 
the  passing  of  this  Act  for  any  tenant  or  lord  of  any  copyhold  lands  to  which  the 
last  admittance  shall  have  taken  place  before  the  1st  of  July,  1853,  or  of  any 
freehold  or  customary  freehold  lands,  in  respect  of  which  the  last  heriot  shall 
have  become  due  or  payable  before  the  1st  of  July,  1853,  to  require  and  compel 
enfranchisement  of  the  said  lands  in  the  manner  herein  and  in  the  said  Act 
mentioned:  Provided  always,  that  no  such  tenant  shall  be  entitled  to  require 
such  enfranchisement  until  after  payment  or  tender  (in  the  case  of  copyhold 
lands)  of  such  a  fine  and  of  the  value  of  such  a  heriot,  and  in  the  case  of  free- 
hold and  customary  freehold  lands,  of  the  value  of  such  a  heriot,  as  would 
become  due  or  payable  in  the  event  of  admittance  subsequent  to  the  1st  of  July, 
1853 ;  and  also  in  the  case  both  of  copyhold  and  of  freehold  or  customary  free- 
hold lands  of  two-thirds  of  such  a  sum  as  the  steward  would  have  been  entitled 
to  for  fees  in  respect  of  such  admittance  or  heriot.** 
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amongst  other  things  and  amongst  other  sums,  payment  to  him  of 
the  above-mentioned  sum  of  1016Z.  as  part  of  the  profit's  of  his  life- 
estate,  and  for  hivestment  of  the  residue  of,  amongst  other 
moneys,  the  enfranchisement  compensation  money,  and  payment 
to  him  during  his  life  of  the  dividends  thereon. 

The  petition  was  originally  heard  on  the  29th  of  July,  1861,  and 
upon  the  question  of  the  1016/.  an  inquiry  was  directed  whether, 
under  the  circumstances  in  the  petition  mentioned,  any  fines 
would  have  become  due  and  payable  pursuant  to  the  6th  section 
of  the  Act  of  the  21  &  22  Vict.  c.  94,  from  such  of  the  copy- 
holders in  the  petition  named  as  were  admitted  prior  to  the  1st  of 
July,  1853,  to  the  copyhold  lands  purchased  by  the  railway 
company,  *  as  in  the  petition  also  mentioned,  and  whether  *  414 
the  appellant,  as  tenant  for  life  of  the  manor  of  Hampstead, 
was  entitled  to  such  fines  (if  any)  as  aforesaid,  and  if  so,  what 
was  the  proportion  of  the  11,050?.  cash  in  the  bank  which  repre- 
sented the  amount  of  such  fines.  And  the  residue  of  the  11,050/., 
after  certain  payments  to  be  made  thereout  to  the  appellant,  as  in 
the  order  now  in  statement  mentioned,  and  being  the  moneys  pay- 
able in  respect  of  immediate  injury  to  the  life-estate  referred  to  in 
the  judgment  of  the  Lord  Justice  Benight  Bruce  below,  was  directed 
to  be  invested  and  the  dividends  paid  to  the  appellant  during  his 
life  or  until  further  order;  and  the  further  hearing  of  the  petition 
was  adjourned,  (a) 

The  chief  clerk,  in  answer  to  the  inquiry  so  directed,  certified 
that  there  would,  under  the  circumstances,  have  been  payable 
under  the  6th  section  of  the  21  &  22  Vict.  c.  94,  from  the  copy- 
holders referred  to  in  the  inquiry  and  admitted  prior  to  the  1st  of 
July,  1853,  the  sum  of  1016/.  as  fines,  and  that  the  appellant,  as 
tenant  for  life,  was  entitled  to  the  same. 

A  summons  to  vary  this  certificate  having  been  taken  out  and 
adjourned  into  Court,  the  Vice-Chancellor,  on  the  26th  of  July, 
1862,  after  argument,  varied  the  certificate  by  declaring  the  appel- 
lant not  entitled  to  the  amount  of  the  fines ;  and  the  decision  thus 
given  was  the  subject  of  the  present  appeal. 

Mr.  Bolt  and  Mr.  Hetherington^  for  the  appellant.  —  We  rely 
upon  the   Copyhold  Act,  1852,  §  1,  and   the   Copyhold 
Act,  1858,  §  6.    The  Lands  Clauses  Consolidation  *Act,   *415 

(a)  Beg.  Lib.  1861.  6.  2168;  cited  in  Seton  on  Decrees,  p.  1069,  3d  ed. 
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1845,  —  §§  95,  96  of  which  might  at  first  be  supposed  to  have 
some  application  to  the  present  case  —  must  be  considered  and 
construed  as  an  Act  passed  in  1853  only,  in  and  &om  which  year 
alone  it  was  incorporated  with  the  company's  Special  Act,  and, 
therefore,  as  an  Act  passed  subsequently  to  and  with  reference  to 
the  state  of  things  brought  into  existence  by  the  Copyhold  Act, 
1852.  (a)  In  that  state  of  things  we  submit  that  the  appellant 
is  entitled  to  the  fines  now  in  question,  and  that  the  chief  clerk's 
certificate  was  right. 

They  referred  to  and  commented  on  The  Ecclesiastical  Commis- 
sioners Y.  The  London  and  South  Western  Railway  Company^  (() 
which  had  been  cited  on  behalf  of  the  remainder-men  in  the  Court 
below. 

Mr,  Daniel  and  Mr,  Sanson^  for  the  remainder-men,  were  not 
heard. 

The  Lord  Justice  Knight  Bruce.  —  If  the  question  had  been 
whether  the  interest  of  the  tenant  for  life  should  be  severed  from 
the  fund,  and  the  residue,  free  from  that  interest,  given  over  to 
tlie  remainder-men,  I  might  have  allowed  more  weight  to  the  argu- 
ment. But  here  there  is,  first,  an  assumption  of  a  certain  benefit 
of  a  pai*ticular  character  having  fallen  in  to  the  tenant  for  life  at  a 
particular  time,  which  did  not  fall  in  at  that  time  ;  and,  secondly, 
a  claim  on  tlie  part  of  the  tenant  for  life  not  only  to  take  out  of 
the  fund  the  particular  benefit  assumed  to  have  fallen  in  to  him, 

but  also  to  have  the  income  of  the  residue  as  well. 
*  416       *  The  claim  is  devoid  of  justice  and  reason. 

The  possible  benefits  which  may  be  derived  from  the 
tenancy  for  life  are  to  be  considered  in  estimating  the  whole  value, 
so  far  as  they  affect  the  particular  land  taken.  The  fee-simple  of 
the  manor  is  to  be  valued,  and,  in  estimating  the  value  to  the  lord 
of  the  manor  for  the  time  being,  the  possibility  of  fines  is  to  be 
taken  into  consideration,  but  upon  what  principle  the  interest  of 
the  tenant  for  life  is  to  be  severed  from  the  reversion  I  do  not 
understand. 

In  my  judgment  the  Vice-Chancellor  has  taken  a  correct  view  of 

(a)  See  Re  Cherry's  Estates,  4  De  6.,  F.  &  J.  332. 
(6)  14  C.  B.  743. 
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the  case.  He  gireB  to  the  tenant  for  life  damages  in  respect  of 
the  immediate  injury  to  the  life-estate,  making  the  residue  to  rep- 
resent the  inheritance,  and  giving  to  the  tenant  for  life  the  inter- 
est of  the  fund.  I  do  not  see  how  the  Yice-Chancellor  could  have 
taken  any  other  course. 

The  Lord  Justice  Turner.  —  I  also  agree  with  the  conclusion 
of  the  Vice-Chancellor. 

Assuming  it  to  he  true  that  the  Lands  Glauses  Consolidation 
Act,  1845,  only  came  into  operation  in  this  case  with  the  Special 
Act,  still,  in  considering  tiie  Lands  Clauses  Consolidation  Act, 
attention  must  be  paid  to  the  circumstances  which  existed  at  the 
time  when  that  Act  was  passed.  That  Act  provides  for  a  convey- 
ance to  the  company,  which,  until  enrolment,  leaves  matters  as 
they  existed  before  its  execution.  The  property  still  retains  its 
copyhold  tenure  and  is  subject  to  copyhold  liabilities.  Then  the 
conveyance  is  to  be  enrolled  within  three  months,  on  which 
the  land  is  enfranchised  and  compensation  *  is  to  be  esti-  *  417 
mated  in  the  manner  prescribed  by  the  Act.  Nothing  can 
be  more  clear  than  the  construction  of  this  part  of  the  Act.  The 
fines,  heriots,  and  other  services  are  to  be  estimated  and  to  be 
taken  as  an  aggregate,  and  all  fines  are  to  be  taken  into  consider- 
ation which  would  have  become  due  at  any  time  but  for  the 
extinction  of  the  copyhold  tenure.  [His  Lordship  then  —  with 
reference  to  a  point  which  had  been  suggested  in  argument  as  to 
whether  or  not  the  tenant  for  life  would  be  entitled  to  fines  becom- 
ing due  between  the  date  of  the  conveyance  and  that  of  the  enrol- 
ment —  intimated  that  in  that  case  such  fines  would  be  taken  into 
consideration  in  the  estimate,  but  declined  to  give  any  opinion  on 
the  point,  as  not  arising  in  the  case  before  the  Court.  His  Lord* 
ship  then  proceeded  thus:]  The  undoubted  construction  of  the 
Act  must  be  to  put  the  company  purchasing  copyhold  land  under 
the  obligation  of  paying  for  all  fines,  heriots,  and  other  services 
which  may  at  any  time  thereafter  become  due ;  but  there  is  noth- 
ing in  the  Act  which  confers  on  the  tenant  for  life  any  particular 
interest  in  respect  of  any  particular  fines  that  may  accrue  at  any 
particular  time. 

According  to  the  law  as  it  existed  from  1845  to  1852,  there  was 
to  be  a  general  assessment  of  all  fines  on  death,  descent,  or  aliena- 
tion. 
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That  being  so  from  1845  to  1852,  can  it  be  said  that  the  Copy- 
hold Acts  of  1852  and  1858  created  a  totally  different  interest? 

An  Act  passed  for  the  purpose  of  enabling  copyholders  to  obtain 
a  compulsory  enfranchisement  cannot  alter  the  provisions  of .  the 
previous  Act  of  1845,  passed  with  a  totally  different  object.  The 
injury  which  would  be  done  to  the  tenant  for  life  is  fully 
•418  compensated  by  the  *  provisions  of  the  Act  of  1845,  For 
thereunder,  the  tenant  for  life  gets  a  benefit  which  he  never 
could  have  got  by  himself.  He  gets  no  fines  during  his  lifetime, 
but  he  gets  the  interest  of  all  future  fines  which  may  accrue  after 
his  death.  This  is  the  principle  on  which  the  Lands  Glauses 
Consolidation  Act  is  framed. 

I  think,  therefore,  that  the  argument  on  behalf  of  the  appellant 
that  there  was  a  fine  to  be  paid  to  the  tenant  for  life  on  alienation 
to  the  company  cannot  be  sustained,  and  that  the  appeal  must  be 
dismissed  with  costs. 

By  arrangement  between  the  parties,  however,  the  costs  were  in 
the  result  directed  to  be  paid  out  of  the  fund. 


HILL  V.  KING. 

1863.    January  29.    Before  the  Lord  Chancellor  Lord  Wbstbury. 

The  office  of  the  chief  clerk^s  certificate  is  to  find  facts  and  results  for  the  guid- 
ance of  the  Court  on  further  consideration,  and  it  is  irregular  for  the  chief 
clerk  to  refer  the  whole  case  to  an  accountant  and  to  adopt  his  report  as  part 
of  the  certificate.* 

A  claim  hj  one  partner  for  interest  on  .capital  in  the  partnership  business  dis- 
allowed under  the  circumstances  of  the  case. 

This  was  an  appeal  bj  the  defendant  in  a  partnership  suit  from 
an  order  made  by  the  Vice-Chancellor  Stuart  on  further  consid- 
eration and  on  the  defendant's  adjourned  summons  to  vary  the 
chief  clerk's  certificate. 

By  the  order  in  question  (a)  his  Honor,  in  effect,  allowed  the 
plaintiff  interest  upon  capital  in  the  business  carried  on  between 

(a)  82  L.  J.  (N.  S.)  Ch.  79. 

^  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  983,  1380. 
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him  and  the  defendant  in  copartnership  from  the  Ist  of  January, 
1844,  down  to  the  3d  of  October,  1857,  and  dismissed  the 
summons  to  vary  with  *  costs.  It  appeared  that  the  part-  *  419 
nership  had  been  carried  on  without  articles,  and  that 
though  a  parol  agreement  had  been  come  to  that  each  party  should 
bring  in  500/.,  no  stipulation  had  been  made,  m  fact,  or  constituted 
by  the  practice  of  the  partners,  for  payment  of  interest  on  capital, 
nor  did  it  appear  by  the  accounts  hereafter  mentioned  that  the 
respondent  had  ever  paid  500/.  as  his  share  of  the  capital. 

The  decree  was  made  in  the  suit  on  the  24th  of  February,  1859, 
and  thereby  the  usual  accounts  were  directed  to  be  taken. 

The  chief  clerk,  by  his  certificate  made  in  pursuance  of  the 
decree,  stated  (so  far  as  it  is  material)  that  the  dealings  and 
transactions  between  the  respondent  and  the  appellant  as  copartners 
up  to  the  3d  of  October,  1857,  appeared  in  certain  accounts  marked 
A.,  B.,  and  L.,  and  in  the  report  of  Mr.  Richard  Lee  thereinafter 
mentioned,  and  which  were  respectively  filed  with  the  certifi- 
cate ;  (a)  that  there  were  not  any  credits,  property,  and  effects  at 
the  date  of  the  certificate  belonging  to  the  partnership ;  that  there 
was  due  from  the  appellant  to  the  respondent  the  sum  of  438/.  13«. 
5d.,  which  consisted  of  certain  specified  particulars,  one  item 
being  "  interest  at  5/.  per  cent  on  500/.  capital  provided  by  the 
plaintiff  from  1st  January,  1844,  to  3d  October,  1857,  343/.  17«. 
9d. ; "  and  the  certificate  concluded  as  follows :  — 

'^  In  taking  the  said  accounts,  the  assistance  of  Mr.  Richard  Lee, 
of  Furnival's  Inn,  in  the  county  of  Middlesex,  accountant,  has 
been  had,  and  the  result  thereof  appears  in  his  report  dated 
the  12th  day  of  June,  *1862,  and  in  the  said  account    *420 
marked  L.    The  plaintiff  and  defendant  respectively  admit 
that  the  statements  contained  in  the  said  report  are  correct." 

The  certificate  contained  no  statement  of  evidence  on  which  it 
was  founded. 

Mr.  Lee's  report,  referred  to  in  and  (after  approval  by  the 
Judge)  filed  with  the  chief  clerk's  certificate,  was- in  form  directed 
to  the  chief  clerk,  and  expressed  that,  in  accordance  with  instruc- 
tions received  from  the  Vice-Chancellor,  tlie  accountant  had 
investigated  the  accounts  in  the  suit,  and  had  obtamed  such 

(a)  See  Stat.  15  &  16  Vict.  c.  80,  §  42. 
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explanations  as  he  had  required  from  the  respondent  and  appellant 
and  from  their  respective  solicitors ;  that  the  respondent  and 
appellant  and  their  said  solicitors  had  examined  the  accounts  pre- 
pared and  arranged  by  him,  the  result  of  which  was  shown  in  the 
account  L.  sent  therewith,  and  had  agreed  to  certain  specified 
balances,  the  ultimate  balance  being  a  debit  balance  of  5L  4$.  id. 
from  the  respondent  to  the  appellant,  which  amount  it  had  been 
also  agreed  by  the  parties  was  subject  to  alteration  in  respect  of 
two  amounts  of  2oL  149.  and  lOOZ.,  with  which  the  respondent 
sought  to  charge  the  appellant,  and  of  the  amount,  if  any  thing,  to 
which  the  respondent  might  be  found  entitled  as  interest  on  his 
capital. 

The  report  in  question  then  went  on  to  give  the  particulars 
relating  to  the  three  specified  accounts,  that  relating  to  the  inter- 
est on  capital  being  in  the  following  terms :  — 

^^  The  defendant  states,  that,  at  the  time  the  negotiation  for  the 
partnership  was  pending,  it  was  considered  that  a  capital  of  1000/. 
would  be  necessary  for  the  purpose  of  the  business,  and  it  was 
.arranged  that  he  and  the  plaintiff  should  each  provide 
*421  500Z.,  and  that  he,  in  *  pursuance  of  that  arrangement, 
paid  to  the  plaintiff  at  his  counting-house  a  sum  of  500/. 
in  notes  and  gold,  but  that,  having  made  no  note  or  entry  of  the 
transaction  in  any  of  his  books,  he  cannot  name  the  day  on  which 
the  amount  was  paid,  but  he  believes  it  was  about  a  fortnight 
before  the  1st  January,  1844,  the  date  at  which  the  partnership 
conmienced. 

^*  He  also  states  that  he  was  aware  that  the  money  was  to  be 
paid  to  the  private  account  of  the  plaintiff  with  Messra.  Pockling- 
ton  &  Lacy,  the  bankers,  through  which  account  the  moneys  of  the 
firm  were  to  pass,  all  checks  being  drawn  by  the  plaintiff,  and  that 
he  did  not  at  any  time  during  the  partnership  allude  to  the  subject 
of  his  capital. 

^^  He  further  states  that  the  500/.  was  the  accumulation  of  his 
savings  arising  from  his  business  transactions  which  he  was  allowed 
to  conduct  on  his  own  private  account  at  the  place  of  business  of 
his  father,  and  that  the  money  so  saved  by  him  was  taken  daily 
from  the  counting-house,  and  deposited  in  a  drawer  at  his  home,  or 
carried  about  in  his  pocket  for  the  purpose  of  making  purchases  in 
the  ordinary  course  of  his  business. 
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^^  He  further  states  that  there  was  a  book  in  which  these  trans- 
actions were  entered,  but  that  he  does  not  now  know  where  it  can 
be  found. 

^*'  The  plaintiff  denies  that  the  defendant  conducted  such  a  busi- 
ness as  to  enable  him  to  make  an  accumulation  of  profit  as  alleged, 
and  produces  a  book  marked  *•  H.  1,'  in  which  he  shows  an  entry  of 
4/.  in  May,  1848,  in  the  plaintiff's  writing,  ^  Cash  to  Henry,  4Z.,'  and 
which  he  states  to  have  been  a  loan  to  the  defendant. 

^^  The  plaintiff  further  states  that  from  his  business  con- 
nection with  the  defendant  and  his  late  father,  and  *  from  *  422 
his  relationship  to  the  family,  he  was  in  a  position  to  know 
that  the  defendant  had  no  money,  and  that  he  consequently  neyer 
expected,  nor  did  he  receive,  any  thing  from  him  in  respect  of  his 
capital,  and  that  at  the  time  of  negotiating  the  partnership  it  was 
arranged,  in  consideration  of  his  (the  plaintiff)  providing  the  neces- 
sary capital,  that  the  moneys  of  the  firm  should  pass  through  his 
private  banking  account,  and  that  he  should  have  a  larger  share  of 
the  profits  by  one-seventh  than  the  defendant. 

^'  He  also  states  that  the  defendant,  until  the  commencement  of 
the  proceedings  in  Chancery,  had  never  mentioned  the  subject  of  his 
capital. 

^^  It  has  been  agreed  by  all  the  said  parties  (without  prejudice  to 
the  defendant's  right  to  dispute  his  liability  to  be  charged  with 
interest  in  respect  of  the  plaintiff's  capital),  that  if  it  should  be 
found  that  the  defendant  did  pay  the  500L  to  the  plaintiff  as  alleged, 
no  interest  account  should  be  taken,  as  in  that  case  the  capital  of 
the  partners,  irrespective  of  their  undrawn  profits,  would  have  been 
equal ;  but  if  it  shall  be  found  that  the  defendant  did  not  pay  the 
500/.,  then  that  the  defendant  shall  (subject  to  his  right  as  afore- 
said) pay  to  the  plaintiff  the  sum  of  3432.  17^.  9d.  for  interest  at 
5/.  per  cent  on  the  said  sum  of  5001.  from  the  1st  January,  1844, 
to  3d  October,  1857,  in  addition  to  the  amount  (if  any)  to  which 
he  may  be  found  liable  in  respect  of  the  two  amounts  of  2oL  14^. 
and  100/.  (stated  in  this  report,  folio  2),  less  the  before-mentidned 
balance  of  5/.  4^.  4t2.  (also  stated  in  this  report,  folio  1)." 

The  appellant  took  out  a  summons  to  vary  the  chief  clerk's  cer- 
tificate, by  striking  out,  amongst  other  items,  the  348/.  175.  9d.  for 
interest  thereby  allowed  to  the  plaintiff,  and  such  summons  was 
adjourned  into  Court. 
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*  428       *  In  this  state  of  things,  and  tinder  the  circumstances 

above  mentioned,  the  order  under  appeal  was  made. 

Mr>  Malins  and  Mr.  Woodroffe  appeared  for  the  appellant. 

Mr.  Craig  and  Mr.  W.  W.  Cooper ^  for  the  respondent. 

Hx  parte  Chippendale^  Re  German  Mining  Company^  (a)  In  re 
The  Norwich  Yam  Company^  (b)  and  Re  Magdalena  Steam  Navi- 
gation Company ^(^c)  were  referred  to. 

It  was  admitted  that  the  case  was  founded  on  Mr.  Lee's  report, 
but  the  accuracy  of  the  chief  clerk's  finding  that  the  respondent 
and  appellant  respectively  admitted  the  statements  contained  in  the 
report  to  be  correct  was  disputed  at  the  bar. 

The  Lord  Chancellor  characterized  as  extraordinary  the  course 
taken  by  the  chief  clerk  in  referring  the  whole  case  to  an  account- 
ant, who  had  made  a  statement  of  results  which  did  not  come  within 
the  case,  made  by  the  bill  and  was  not  justified  by  the  decree.  His 
Lordship  said  that  the  oflBce  of  the  chief  clerk's  certificate  was  to 
find  facts  and  results  for  the  guidance  of  the  Court  on  further  con- 
sideration, and  that  the  accountant's  report  must  be  rejected,  and 
that  with  it  must  fall  the  order  under  appeal  which  had  been  based 
upon  it. 

*  424       *  His  Lordship  observed,  that  the  bill  was  silent  as  to  the 

respondent  having  any  capital  in  the  trade ;  that  the  part- 
nership account  did  not  disclose  any  such  fact,  nor  did  the  accounts 
referred  to  in  the  chief  clerk's  certificate  show  any  payment  of  500/. 
by  the  respondent  as  his  share  of  the  capital,  and  the  probabilities 
of  the  case  were  against  his  having  done  so.  His. Lordship  said, 
that  the  finding  of  the  chief  clerk  as  to  interest,  which  the  Court 
was  asked  to  uphold,  involved  the  triple  assumption  (and  tliat  in  a 
case  wherein  it  was  found  that  there  were  no  credits,  property,  and 
efiects  belonging  to  the  partnership),  that  the  respondent  had  paid 
the  500/.,  that  that  sum  was  now  due  to  him,  and  that  he  was  entitled 
to  interest  thereon. 

The  claim  for  interest  must  be  disallowed,  (e/) 

(a)  4  De  G.,  M.  &  G.  19,  86.       (6)  22  Beav.  U3,  167.       (c)  Johns.  690. 

(d)  As  to  accountants,  see  In  re  The  London  and  Birmingham  and  Bucking- 
hamshire Railway  Company,  6  W.  R.  141 ;   Be  Agriculturist  Cattle  Insurance 
Co.,  3  De  G.,  F.  &  J.  194,  200;   and  as  to  the  reports  of  experts,  Ford  v. 
Tynte.  2  De  G.,  J,  &  S.  127. 
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•In  the  Matter  of  The  AGRICULTURIST  CATTLE     •425 

INSURANCE   COMPANY, 

AND 

In  the  Matter  of  The  JOINT-STOCK  COMPANIES  WINDING^ 
UP  ACTS,  1848  &  1849,  and  The  JOINT-STOCK  WINDING- 
UP  AMENDMENT  ACT,  1857. 

1868.    FebruATj  10.    Before  the  Lords  Justices.    February  18.    Before  the 

Lord  Chancellor  Lord  Westbury. 

The  Master  of  the  Rolls  declined  to  hear  personally  except  in  Court  a  matter 
arising  in  Chambers,  upon  which  one  of  the  parties  desired  a  hearing  before 
the  Judge  personally ;  objecting,  however,  to  a  personal  hearing  elsewhere 
than  in  Chambers,  on  the  ground  of  expense,  ffdd,  to  be  a  case  in  which 
the  Court  of  appeal  would  not  interfere  with  the  discretion  of  the  Master  of 
the  Rolls.* 

Mr.  Bush,  on  behalf  of  the  official  manager  in  this  winding-up, 
made  an  application  to  the  Lords  Justices  with  the  object  of  obtain- 
ing from  them  an  order  upon  the  Master  of  the  Rolls  to  hear  in 
Chambers,  and  not  in  Court,  a  certain  question  which  had  arisen 
in  Chambers  in  the  course  of  the  winding-up,  and  upon  which  the 
official  manager  required  a  hearing  before  the  Judge  personally,  as 
distinguished  from  a  hearing  before  the  chief  clerk,  (a) 

His  Honor  declined  to  hear  the  matter  elsewhere  than  in  Court ; 
but  the  official  manager  objected  to  the  adjournment  into  Court  on 
the  ground  of  expense.  ^ 

Their  Lordships  gave  the  applicant  liberty  to  renew  his  applica- 
tion before  the  Lord  Chancellor,  intimating  their  doubts  as 
to  their  power  to  interfere  with  the  discretion  *  of  the  Mas-    *  426 
ter  of  the  Rolls  in  the  conduct  of  the  business  of  his  Court 
and  their  indisposition  to  exercise  such  power  if  they  had  it. 

February  18. 

The  application  was  accordingly  this  day  renewed  before  the 
Lord  Chancellor,  but 
His  Lordship  declined  to  entertain  it. 

(a)  See  Re  Agriculturist  Cattle  Insurance  Company,  3  De  G.,  F.  &  J.  194. 
'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1327, 1328. 
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In  the  Matter  of  the  Estate  of  JOHN  TEIL,   deceased. 

TEIL  V.   BARLOW; 

AND 

MILLS  V.  BARLOW. 

1863.    February  14.    Before  the  Lords  Justices. 

In  a  salt  in  which  a  husband  and  wife  were  co-plaintiffs,  a  decree  was  made  dis- 
missing the  bill  against  certain  defendants,  with  c^sts  to  be  paid  by  the 
husband.  It  afterwards  appeared  that  at  the  date  of  the  decree  the  husband 
was  in  fact  dead :  Held,  that  the  taking  out  by  the  wife,  after  her  husband^s 
death  and  after  the  date  of  the  decree,  of  a  summons  for  senrice  of  the  decree 
upon  certain  parties,  operated  as  a  continuation  of  the  suit  by  her  as  sole 
plaintiff;  and  that  the  Court  had  power  on  motion  to  vary  the  decree  by 
altering  its  title,  so  as  to  show  the  fact  of  the  husband^s  death,  and  by  direct- 
ing the  costs  thereby  directed  to  be  paid  by  him  to  be  paid  by  the  wife. 

Mb.  Bacon  and  Mr.  Freeling,  on  behalf  of  Messrs.  William 
Wallace  and  John  Hampden  Gledstanes,  two  of  the  defendants  in 
the  second  of  the  above-mentioned  suits,  moved  before  the  Lords 
Justices  that  the  decree  made  in  the  above-mentioned  matter  and 
causes  by  their  Lordships  on  the  22d  of  July,  1862,  might  be 
varied  by  substituting  the  name  of  Emma  MiUs,  widow,  the  surviv- 
ing plaintiff  in  the  second  mentioned  cause  of  Mills  v.  Bar- 
*  427  low,  for  the  name  of  'the  deceased  plaintiff  Joseph  Mills  in 
that  part  of  the  decree  which  ordered  that  the  late  plaintiff 
Joseph  Mills  should  pay  to  the  defendants  Wm.  Wallace  and 
John  Hampden  Gledstanes  the  amount  of  their  costs  of  that  cause 
when  taxed  as  directed  by  the  decree,  or  otherwise  that  the  sur- 
viving plaintiff  Emma  Mills,  widow,  might  be  ordered  to  pay  to 
the  defendants  Wm.  Wallace  and  John  Hampden  Gledstanes  the 
amount  of  their  costs  of  the  second  mentioned  cause  when  taxed. 

The  circumstances  under  which  the  motion  was  made  were 
these : — 

The  above-mentioned  matter  was  brought  before  the  Court  upon 
the  usual  administration  summons,  taken  out  on  the  2d  of  May, 
1859,  by  Thomas  Teil  as  plaintiff  against  Sarah  Emma  Barlow 
(otherwise  Sarah  Emma  Teil)  the  administratrix,  with  the  will  of 
John  Teil  annexed  as  sole  defendant. 

The  secondly  above-mentioned  suit  was  instituted  by  a  bill  filed 
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on  the  29th  of  June,  1852,  bj  Emma  Mills,  as  plaintiff,  against 
Sarah  Emma  Barlow  (otherwise  Sarah  Emma  Teil),  William 
Wallace,  John  Hampden  Gledstanes,  and  Robert  Nesbitt,  the 
three  last  named  persons  being  the  trustees  and  executors  of  the 
testator's  will,  but  who  had  renounced  probate  thereof,  James 
Stuart,  the  executor  of  the  testator's  will  in  India,  and  also  Thomas 
Teil  and  Richard  Mowbray  John  Teil,  as  the  several  defendants 
thereto. 

The  object  of  this  suit  was  the  general  administration  of  the 
testator's  estate,  and  it  was  sought  to  fix  the  defendant  James 
Stuart  with  wilful  default.  The  defendant  Sarah  Emma 
Barlow  (otherwise  Teil)  put  in  her  answer  *  on  the  7th  of  *  428 
May,  1860,  and  the  bill,  which  had  already  been  once 
amended  prior  to  the  answer  being  put  in,  was  re-amended  on  the 
6th  of  May,  1861.  By  the  re-amendment  Joseph  Mills,  whose 
wife  it  appeared  that  the  plaintiff  Emma  Mills  was  at  the  time 
when  the  original  bill  was  filed,  was  made  a  co-plaintiff  with  her 
in  the  suit. 

On  the  19th  of  December,  1861,  the  Vice-Chancellor  Stuart 
made  a  decretal  order  upon  the  first  mentioned  matter  and  cause 
coming  on  for  further  consideration  and  upon  the  hearing  of  the 
secondly  mentioned  cause :  from  which  order  three  several  appeals 
were  presented — one  by  the  defendants  Wm.  Wallace  and  John 
Hampden  Gledstanes;  another  by  the  defendant  Sarah  Emma 
Barlow  (otherwise  Teil)  ;  and  the  third  by  the  plaintiffs  Joseph 
Mills  and  Emma  his  wife. 

The  appeals  were  heard  by  thp  Lords  Justices  on  the  21st  and 
22d  of  July,  1862,  when  a  decree  of  the  latter  date  was  made  in 
the  above-mentioned  matter  and  causes,  directing  certain  accounts 
and  inquiries  in  furtherance  of  the  administration  of  the  testator^s 
estate,  and  otherwise ;  and  amongst  other  things  ordering  that  the 
plaintiff's  bill  in  the  secondly-mentioned  cause  should  stand  dis- 
missed against  the  defendants  Wm.  Wallace  and  John  Hampden 
Gledstanes  with  costs,  and  that  the  plaintiff  Joseph  Mills  should 
pay  to  the  defendants  Wm.  Wallace  and  John  Hampden  Gled- 
stanes the  amount  of  their  said  costs  when  taxed ;  and  the  further 
consideration  of  the  matter  and  causes  was  adjourned  to  be  heard 
before  their  Lordships,  and  the  appeal  of  the  defendant  Sarah 
Emma  Barlow  (otherwise  Teil),  so  far  as  not  disposed  of  by  the 
decree  now  in  statement,  was  to  come  on  at  the  same  time, 
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*  429   and  any  of  *  the  parties  were  to  be  at  liberty  to  apply  to  the 

Judge  or  to  their  Lordships  as  they  might  be  advised. 

On  the  18th  of  August,  1862,  this  decree  was  passed  and  entered, 
and  under  it  the  costs  of  the  defendants  Wm.  Wallace  and  John 
Hampden  Gledstanes  were  in  the  course  of  taxation,  when,  on  the 
17th  of  January,  1863,  they  learned  that  at  the  date  of  the  decree 
the  plaintiff  Joseph  Mills  was  dead,  he  having  died  on  the  20th  of 
July,  1862. 

Subsequently  to  his  death,  however,  and  to  the  date  of  the 
decree,  viz.,  on  the  24th  of  November,  1862,  the  plaintiff  Emma 
Mills  took  out  a  summons,  which  was  heard  on  the  27th  of  No- 
vember, 1862,  for  service  of  the  decree  upon  certain  necessary 
parties. 

In  support  of  the  motion  now  made  to  their  Lordships,  it  was 
argued  that  the  taking  out  of  the  summons  just  referred  to  by  the 
plaintiff  Emma  Mills,  after  and  with  knowledge  of  the  death  of 
Joseph  Mills,  amounted  to  an  election  by  her  to  continue  the 
secondly  above-mentioned  suit  as  sole  plaintiff,  and  that  the  varia- 
tion which  it  was  the  object  of  the  motion  to  effect  in  the  decree 
was  one  which  ought  to  be  made, — especially  as  the  death  of 
Joseph  Mills  had  not  been  brought  to  the  notice  of  the  Court  at 
the  time  when  the  decree  had  been  made. 

Mr.  F.  C.  J.  Miliary  on  behalf  of  the  plaintiff  Emma  Mills,  sub- 
mitted that  the  operation  of  the  taking  out  of  the  summons,  —  an 
act  done  simply  to  give  effect  to  the  decree  of  the  Court,  —  was 
not  such  as  was  sought  to  be  attributed  to  it  on  the  other  side ; 
and  that  such  an  order  as  was  sought  could  not  under  the  circum- 
stances, —  the  decree  having  been  passed  and  entered,  and 

*  480    the  *  alteration  sought  being  of  so  material  a  nature,  —  be 

made  on  motion. 

Their  Lordships  thought  the  taking  out  of  the  summons  by  the 
plaintiff  Emma  Mills  had,  under  the  circumstances,  the  effect 
attributed  to  it  on  behalf  of  the  moving  defendants,  and  that  the 
Court  was  not  precluded  from  making  the  order  sought  on  motion, 
and  their  Lordships  directed  the  variation  to  be  expressed  to  be 
made  upon  a  suggestion  of  the  death  of  the  plaintiff  Joseph  Mills 
prior  to  the  date  of  the  decree. 
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The  order  as  drawn  up  was,  so  far  as  it  is  material,  as  follows : 

"  Upon  motion  this  day  made  unto  their  Lordships  by,  &c.,  that, 
<&c.,  and  upon  bearing  counsel  for  the  plaintifif  Emma  Mills,  and  upon 
reading  the  said  decree,  &c.,  and  it  appearing  that  the  plaintiff 
Joseph  Mills  died  previously  to  the  date  of  the  said  decree,  viz.,  on 
the  20th  July,  1862,  their  Lordships  do  order  that  the  said  decree 
be  altered  by  correcting  the  title  thereof  accordingly,  and  by 
directing  the  costs  therein  mentioned  to  be  paid  by  the  plaintiff 
Emma  Mills  instead  of  by  the  said  Joseph  Mills,  deceased,  and  the 
costs  of  the  applicants  and  of  the  respondents  of  this  application 
are  to  be  costs  in  these  causes.'^ 


♦THE  ATTORNEY-GENERAL  v.  THE    CONSERVA-    ♦431 

TORS  OF  THE  RIVER  THAMES. 

1863.     February  18.    Before  the  Lord  Chancellor  Lord  Wbstburt. 

The  effect  of  entering  a  caveat  against  the  enrolment  of  a  decree  is  only  to 
suspend  the  Lord  Chancellor's  signature  of  the  docket  of  enrolment,  and 
upon  the  expiration  of  the  time  limited  for  the  operation  of  the  caveat  with- 
out effective  proceedings  founded  upon  it,  the  signature  is  affixed  to  the 
docket  as  of  the  day  of  its  date. 

The  service  upon  the  parties  presenting  the  docket  of  enrolment  by  the  parties 
entering  the  cavecU  after  the  expiration  of  the  time  limited  for  the  operation 
of  the  caveat,  but  before  the  actual  deliyery  of  the  docket  to  the  messenger 
for  transmission  to  the  Lord  Chancellor,  of  an  order  for  setting  down  for 
hearing  a  petition  of  appeal  filed  within  the  limited  time,  is  inoperative  to 
prevent  the  enrolment  of  the  decree.^ 

Mr.  Preeling  (with  him  Mr.  Roli)  moved  on  behalf  of  the  rela- 
tors and  plaintiffs  in  this  case  that  the  enrolment  of  a  decree  of 
the  24th  of  November,  1862,  (a)  might  be  vacated. 

On  the  22d  of  December,  1862,  the  relators  and  plaintiffs  duly 
entered  a  cavecU  against  the  signing  of  the  docket  of  the  enrolment 
of  the  decree. 

On  the  26th  the  defendants  left  the  docket  of  enrolment  with 
the  clerk  of  record  and  writs. 

(a)  See  1  H.  &  M.  1. 

^  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)1024>1026. 
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On  the  same  day  that  officer  gave  notice  of  the  fact  to  the  rela- 
tors and  plaintiffs,  accompanied  by  a  notice  that  unless  the  caveat 
should  be  prosecuted  with  effect  within  twenty-eight  days  from  that 
date  the  docket  would,  immediately  after  the  expiration  of  twenty- 
eight  days,  be  presented  to  be  signed  as  if  no  such  cavecU  had  been 

entered,  (a) 
*  432        *  On  the  22d  of  January,  1863,  the  relators  and  plaintiffs 
presented  a  petition  of  appeal  and  lodged  the  deposit. 

On  the  23d  the  twenty-eight  days  limited  for  the  prosecution  of 
the  caveat  with  effect  expired. 

On  the  24th  the  relators  and  plaintiffs  served  upon  the  defend- 
ants' solicitor  a  copy  of  the  order  for  setting  down  the  appeal. 
They  alleged  that  they  were  unable  to  obtain  such  order  duly 
passed  and  entered  before  mid-day  on  the  24th. 

Upon  such  service  being  effected,  a  clerk  of  the  defendants* 
solicitor  made  inquiries  at  the  Record  and  Writ  Clerks'  Office,  and 
was  informed  that  the  service  was  too  late  to  prevent  the  enrol- 
ment, and  that  the  docket  had  been  or  was  then  going  to  be  trans- 
mitted to  the  Lord  Chancellor  for  signature. 

The  Lord  Chancellor's  signature  was  appended  to  the  docket  of 
enrolment  in  due  course,  and  the  docket,  as  signed  by  him,  bore  as 
its  date  the  26th  of  December,  1862. 

In  support  of  the  present  application  to  vacate  the  enrolment,  it 
was  contended  that  the  delivery  of  the  docket  to  the  messenger  for 
transmission  to  the  Lord  Chancellor  for  signature  was,  according 
to  Barnes  v.  Wihon^  (6)  the  important  step  for  the  preven- 
*  433  tion  of  an  *  appeal ;  that,  on  the  evidence  in  this  case,  it 
must  be  taken  that  the  caveat  was  being  prosecuted  with 
effect  at  the  time  when  such  delivery  was  made,  and  that  therefore 
the  enrolment  was  irregular,  and  should  be  vacated. 

(a)  The  Consolidated  Orders,  Order  23,  rule  27,  upon  which  the  discussion 
in  the  present  ease  turned,  is  as  follows :  — 

**  Where  a  caveat  is  entered  with  the  proper  officer  to  stay  the  signing  of  the 
docket  of  the  enrolment  of  any  decree  or  order,  such  caveat  shall  be  prosecuted 
with  effect  within  twenty-eight  days  after  the  docket  of  such  decree  or  order 
shall  be  left  to  be  signed  with  the  proper  officer  by  the  party  who  entered  the 
same ;  otherwise  such  caveat  shall  be  of  no  force,  and  the  docket  of  such  decree 
or  order  may  immediately  aft^r*  the  expiration  of  the  said  twenty-eight  days  be 
presented  to  be  signed,  as  if  no  such  caveat  had  been  entered.*^ 

(6)  1  R.  &  My.  486. 
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The  Consolidated  Orders  (a)  and  Pearce  v.  Lindsay  (6)  were 
commented  on. 

Sir  Hugh  Cairns  and  Mr.  Cotton^  for  tlie  defendants,  were  not 
heard. 

The  Lobd  Changellob.  —  When  a  docket  is  brought  into  the 
office,  the  date  is  affixed  to  it,  and^if  a  caveai  against  its  signature 
by  the  Lord  Chancellor  has  been  entered,  its  presentation  to  the 
Lord  Chancellor  is  deferred  till  the  expiration  of  the  time  limited 
for  the  operation  of  the  caveat.  If  the  caveat  is  allowed  to  expire 
without  other  effective  proceedings  being  founded  upon  it,  it  is 
regarded  as  if  never  entered,  and  the  Lord  Chancellor's  signature 
is  appended  to  the  docket  under  the  date  which  it  originally  bore. 
The  caveat  has  only  the  effect  of  suspending  the  signature  during 
the  twenty-eight  days  limited  for  the  operation  of  the  caveat ;  but 
the  suspended  signature  exists  in  law,  subject  only  to  the  sus- 
pensory action  upon-  it  of  the  caveat^  and,  with  the  extinction  of 
the  suspensory  action  of  the  caveat,  arises  in  full  force. 

The  existing  order  (a)  seems  to  have  been  framed  with 
especial  reference  to  the  prevention  of  the  uncerftiinty  •re-  * 484 
ferred  to  in  Barnes  v.  Wilsony{c)  as  to  the  precise  time  from 
which  the  act  of  enrolment  was  to  be  deemed  complete ;  and  great 
inconvenience  would  arise  if,  after  the  expiration  of  the  time  lim- 
ited for  the  operation  of  the  caveat,  a  party  desirous  of  appealing 
could  take  steps  with  that  view  during  the  indefinite  interval  which 
might  elapse  before  the  actual  delivery  of  the  docket  to  the  mes- 
senger for  transmission  to  the  Lord  Chancellor.  All  these  things 
must  be  considered  to  have  been  actually  done  at  the  first  moment 
when  they  might  rightfully  have  been  done. 

Application  refused,  with  costs. 

(a)  Order  23,  r.  27,  set  out  above.  (c)   1  R.  &  My.  486. 

(6)  4  De  G.  &  J.  211. 
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WATKINS  V.  WESTON. 

1863.    March  4.    Before  the  Lords  Justices. 

A  testator  bequeathed  leaseholds  upon  trust  to  pay  the  rents  to  his  daughter,  a 
married  woman,  for  her  separate  use ;  but  if  his  daughter  should  die  before 
the  expiration  of  the  lease,  then  upon  trust  to  invest  the  rents  and  allow  the 
same  to  accumulate  for  the  benefit  of  the  children  of  the  daughter  living  at 
her  death.  Other  leaseholds  were  bequeathed  in  favour  of  the  testator^s  two 
sons  and  their  respective  children  in  the  same  terms,  except  that  the  limitation 
as  to  separate  use  was  omitted. 

The  daughter  survived  the  testator,  but  died  before  the  expiration  of  the  lease 
without  ever  having  had  a  child.  Hdd,  by  the  Lord  Justice  Knight  Bruck, 
affirming  the  decision  of  the  Master  of  the  Rolls  (the  Lord  Justice  Turner 
doubting),  that  upon  the  true  construction  of  the  will  the  daughter  took  an 
absolute  interest  in  the  first-mentioned  leaseholds.* 

This  was  an  appeal  by  Joseph  Eaj,  a  son  and  one  of  the  resid- 
uary legatees  under  the  will  of  the  testator  in  the  cause,  from  a 
decision  of  the  Master  of  the  Rolls  that  the  interest  of  a  deceased 
daughter  of  the  testator  under  his  will  in  certain  leasehold  property 

was  an  absolute  interest,  and  not  an  interest  for  life  only. 
*  485       *  The  case  in  the  Court  below  is  reported  in  the  32d  vol- 
ume of  Mr.  Beavan's  Reports,  (a) 

By  the  will  in  question,  that  of  Joseph  Eay  the  elder,  and  dated 
the  23d  of  December,  1847,  the  testator,  so  far  as  is  material, 
declared  his  intentions  as  follows:  — 

^'  First,  I  desire  and  direct  all  my  just  debts,  funeral  and  testa- 
mentary expenses  to  be  fully  paid  and  satisfied  ;  and  after  payment 
thereof  and  subject  thereto,  I  give  and  bequeath  as  follows :  I  give, 
devise,  and  bequeath  all  my  real  and  personal  estate  and  efifecta 
whatsoever  and  wheresoever,  and  of  what  nature  or  kind  soever, 
unto  Charles  Turpin  and  William  Leonard  Watkins,  my  executors 
and  trustees  hereinafter  named,  their  heirs,  executors,  administra- 
tors, and  assigns,  upon  the  trusts  and  to  and  for  the  ends,  intents, 
and  purposes  hereinafter  expressed  and  declared  of  and  concerning 
the  same." 

(a)  Page  238. 

^  See  Lassence  o.  Tiemey,  1  Mac.  &  6.  551,  and  note  (3) ;  Combe  o. 
Hughes,  2  De  G.,  J.  &  S.  657 ;  Kellett  o.  Kellett,  L.  R.  3  H.  L.  Cas.  160. 
[828] 


WATKINS  V.  WESTON.  *  435 

The  will  then  contained  directions  for  the  sale  by  the  testator's 
executors  and  trustees  of  a  certain  leasehold  hotel  or  public-house 
and  premises  at  New  Kingston,  in  Surrey,  and  the  testator  directed 
his  executors  to  pay  and  divide  the  net  proceeds  of  such  sale,  after 
payment  of  the  testator's  debts  and  funeral  expenses,  in  manner 
therein  mentioned. 

The  will  then  proceeded  as  follows :  — 

'^  And  as  to  all  that  my  estate  and  interest  in  three  several  lease- 
.  hold  houses  situate  at  Bolingbroke  Row,  Walworth,  in  the  county 

)  of  Surrey,  and  now  in  the  occupation  of,"  &c.,  "  upon  trust  to 

receive  the  rents  and  profits  thereof,  subject  to  the  payment  of  the 
I  rent  and  performance  of  the  covenants  contained  in  the  lease  under 

I  which  I  hold  the  same,  and  to  pay  the  same  unto  and  to  for 

I  the  sole  and  *  separate  use  and  benefit  of  my  said  daughter    *  436 

I  Emma,  now  the  wife  of  Thomas  Wheeler.    And  I  do  hereby 

declare  that  the  same  shall  not  be  subject  or  liable  to  the  debts, 
or^er,  control,  or  management  of  her  present  or  any  future  hus- 
band, and  that  her  receipts  alone  shall  be  sufficient  discharges  to 
my  executors  for  the  same ;  but  in  case  my  said  daughter  shall 
depart  this  life  before  the  expiration  of  the  lease  under  which  I 
hold  the  said  premises,  then  upon  trust  to  invest  such  rents  and 
profits  in  the  public  securities  of  Great  Britain,  and  to  allow  the 
same  to  accumulate  for  the  benefit  of  all  and  every  the  child  and 
children  of  my  said  daughter  who  shall  be  living  at  her  decease, 
the  same  to  become  payable  to  them  upon  their  attaining  their 
respective  ages  of  twenty-one  years,  share  and  share  alike.  And 
as  to  my  estate  and  interest  in  the  public-house  and  premises 
known  as  the  Bed  Lion,  Walworth,  aforesaid,  and  also  the  lease- 
hold house  and  premises  known  as  No.  19  Mount  Street,  Walworth, 
aforesaid,  now  in  the  occupation  of  ,  upon  trust  to  receive  the 

rents  and  profits  thereof,  subject  to  the  payment  of  the  rent  and 
performance  of  the  covenants  contained  in  the  leases  under  which 
I  hold  the  same,  and  to  pay  the  same  unto  and  to  and  for  the  use 
and  benefit  of  my  son  Joseph ;  but  in  case  my  said  son  Joseph  shall 
depart  this  life  before  the  expiration  of  such  lease  or  leases,  then 
upon  trust  to  invest  such  rents  and  profits  in  the  public  funds  of 
Great  Britain,  and  to  allow  the  same  to  accumulate  for  the  benefit 
of  all  and  every  the  child  and  children  of  my  said  son  Joseph  who 
shall  be  living  at  his  decease,  the  same  to  become  payable  to  them 
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on  their  attaining  their  respective  ages  of  twenty-one  years,  share 

and  share  alike.    And  as  to  all  that  my  estate  and  interest  in  the 

public-house  and  premises  known  as  the  White  Horse,  Cornwall 

Road,  Lambeth,  and  also  in  all  those  two  messuages  and 

*  437    premises  in  *  Bolingbroke  Row  aforesaid,  now  in  the  respec- 

tive occupations  of,"  £c.,  ^'  and  the  yard  and  stable  behind 
the  same,  upon  trust  to  receive  the  rents  and  profits  thereof,  subject 
to  the  payment  of  the  rent  and  performance  of  the  covenants  con- 
tained in  the  leases  imder  which  I  hold  the  same,  and  to  pay  the 
same  unto  and  to  the  use  of  my  son  Edwin ;  but  in  case  my  said 
son  Edwin  shall  depart  this  life  before  the  expiration  of  such  lease 
or  leases,  then  upon  trust  to  invest  such  rents  and  profits  in  the 
public  fimds  of  Great  Britain,  and  to  allow  the  same  to  accumulate 
for  the  benefit  of  all  and  every  the  child  and  children  of  my  said 
son  Edwin  who  shall  be  living  at  his  decease,  the  same  to  become 
payable  to  them  on  their  attaining  their  respective  ages  of  twenty- 
one  years,  share  and  share  alike.  And  as  to  all  the  rest  and  residue 
of  my  estate  and  eflFects  whatsoever  and  wheresoever,  and  of  what 
nature  or  kind  soever,  not  hereinbefore  disposed  of,  upon  trust  for, 
and  I  give,  devise,  and  bequeath  the  same  unto  and  equally  between 
all  and  every  my  said  sons  Joseph  and  Edwin  and  my  said  daughter 
Emma,  or  such  of  them  who  shall  be  living  at  the  time  of  my  decease 
and  attain  their  ages  of  twenty-one  years.  And  I  do  hereby  declare 
that  in  case  either  of  my  said  sons  and  daughter  shall  depart  this 
life  previous  to  my  decease,  or  without  leaving  child  or  children 
them  surviving,  the  share  or  shares  of  such  of  them  so  dying  shall 
be  equally  divided  between  and  amongst  the  survivors  or  survivor 
of  them  my  said  sons  and  daughter,  share  and  share  alike." 

The  testator  died  on  the  20th  of  October,  1850,  and  his  will 
was  proved  by  the  plaintifiF  alone,  the  other  executor  having  re- 
nounced probate  thereof. 

There  survived  the  testator  his  three  children  named 

*  438    in  *  his  will,  namely,  Emma  (then  the  widow  of  Thomas 

Wheeler,  and  who  had  attained  her  age  of  twenty-one  years 
at  the  testator's  death),  and  the  defendant  and  appellant  Joseph 
Kay  and  Edwin  Kay,  who  were  respectively  infants  at  the  testator's 
death. 

Emma  Wheeler  having,  on  the  3d  of  July,  1852,  married  John  ^ 
Weston,  died  intestate  on  the  10th  of  August,  1861,  and  he  took 
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out  letters  of  administration  to  her  estate.  She  never  had  any 
child.  The  appellant  Joseph  Kay  and  Edwin  Kay  had  each  at- 
tained the  age  of  twenty-one  years. 

The  question  now  at  issue  was  as  to  the  rights  of  the  various 
parties  in  the  events  which  had  happened  in  the  three  leasehold 
messuages  in  Bolingbroke  Row,  Walworth,  mentioned  in  the  tes- 
tator's vrill,  and  came  on  upon  a  bill  filed  by  William  Leonard 
Watkins  to  have  such  rights  declared. 

The  property  in  question  was  held  under  a  lease  thereof  which ' 
would  expire  shortly  before  Midsummer,  1869,  and  produced  a 
clear  annual  rental  of  112L 

John  Weston  was  originally  a  defendant  in  the  suit,  but  died 
during  its  progress,  and  it  was  thereupon  revived  against  his  legal 
personal  representative.  The  other  defendants  were  Joseph  Kay, 
the  appellant,  and  George  Mills  Hill,  a  mortgagee  of  Edwin  Kay's 
interest  under  the  will,  and  the  assignees  under  Edwin  Kay's 
subsequent  bankruptcy. 

The  Master  of  the  Rolls  having  held  that  the  testator's  daughter 
Emma  took  the  whole  interest  in  the  leaseholds  in  question,  the 
defendant  Joseph  Kay  appealed. 

*  Mr.  Baggallay  and  .ifcfr.  NaldeVy  in  support  of  the  *439 
appeal.  —  The  construction  placed  upon  this  will  by  the 
Master  of  the  Rolls  is,  we  submit,  erroneous.  The  bequest  in 
favour  of  the  testator's  daughter  Emma  is,  upon  the  true  con- 
struction of  the  will,  a  gift  for  her  life  only,  as  is  evident  from  the 
declarations  as  to  its  being  for  her  separate  use.  But  if  it  be 
thought  that,  owing  to  the  large  introductory  words  whereby  the 
bequest  is  introduced,  an  absolute  interest  is  given  to  her,  still  it 
is,  in  the  events  which  have  happened,  cut  down  to  a  life-estate  by 
the  provisions  which  follow.  Gompertz  v.  Gompertz,  (a)  Joilin  v. 
Mam7}iond.  (6)  The  interest  beyond  that  for  her  life  accordingly 
passes  under  the  residuary  bequest  of  the  will,  wherein  the  words 
"share  or  shares"  are  large  enough  to  carry  everything,  and 
(inasmuch  as  the  language  of  the  residuary  clause  so  contemplates 
in  the  event  of  the  daughter  dying  either  before  the  testator,  or 
without  leaving  child  or  children  her  surviving,  which  latter  event 
has  happened)  to  the  testator's  sons  equally. 

(a)  2  Ph.  107.  (6)  3  My.  &  K.  110. 
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Mr.  Cotton^  for  the  assignees  of  Edwin  Kay,  was  proceeding  to 
argue  the  appeal  on  their  behalf  in  the  same  interest  as  the  appel- 
lants, but  upon  Mr.  SelwyrCs  objection  that  those  assignees,  not 
having  appealed  from  the  decree,  could  only  be  heard  in  support  of 
it,  was  not  heard. 

Mr,  Selwyn  and  Mr.  Kay^  for  the  legal  personal  representatives 
of  John  Weston,  —  The  Master  of  the  Rolls  was  right  in  his  con- 
struction of  this  will.  It  is  the  ordinary  case  of  an  abso- 
*  440  lute  gift  *  to  the  testator's  daughter  in  the  first  instance, 
subject  to  be  cut  down  pro  tanto^  no  doubt,  by  the  subse- 
quent provisions  for  the  benefit  of  her  children ;  but,  failing  them , 
the  absolute  gift  in  favour  of  the  daughter  stands.  The  introduc- 
tory words  in  this  bequest  are  sufficient  to  give  an  absolute  inter- 
est to  her ;  and  Eaton  v.  Barker^  (joT)  Re  CorhetVB  Trusts^  (6) 
Norman  v.  Kynaston^  (c)  Jach%on  v,  Noble^  (d)  are  clear  author- 
ities in  favour  of  that  absolute  interest  remaining  in  her  in  tlie 
events  which  have  happened. 

[The  Lord  Justice  Turner.  —  Those  were  all  cases  of  gifts  of 
principal  moneys ;  but  that  is  not  the  case  here.] 

The  difference  is  immaterial.  As  nothing  has  happened  to  cut 
down  the  primary  absolute  interest  given  by  the  will,  that  absolute 
interest,  we  submit,  remained.  In  Gompertz  v.  Oompertz^  (e)  the 
daughters'  interests  were  expressly  to  be  "  during  their  lives ; " 
but  there  is  nothing  of  the  kind  here.  Even  if  tlie  Court  is 
against  us  on  this  point,  and  holds  that  the  interest  was  imdis- 
posed  of  and  passed  under  the  residuary  clause  in  the  will,  the 
daughter  Emma  is  one  of  the  residuary  legatees,  and  her  interest 
as  such  is  "absolute,  she  having  survived  the  testator.  It  is  not 
divested  in  favour  of  her  brothers  and  their  representatives  by  her 
having  died  without  leaving  child  or  children,  surviving  her. 
Mytton  V.  Boodle.  (^)  This  would  be  so,  even  if  the  word  ''  or  " 
in  the  clause  of  substitution  as  to  the  residuary  estate  be  read 
literally.  To  read  it  so,  however,  would  be  to  attribute  a  meaning 
to  the  testator  which  the  Court  would  be  slow  to  attribute  to  him. 

(a)  2  Coll.  124.  (d)  2  Keen,  690. 

(6)  Johns.  691.  (<j)  2  Ph.  107. 

(c)  29  Beav.  96 ;  3  De  G.,  F.  &  J.  29.  {g)  6  Sim.  457. 
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For,  while  the  general  law,  by  the  operation  of  the  new 
Wills  *  Act,  (a)  under  which  this  will  operates,  would  other-  *  441 
wise  provide  for  the  case  of  the  daughter  dying  in  the 
testator's  lifetime  leaving  issue  living  at  the  death  of  the  testator, 
such  issue  would  be  entirely  excluded  by  reading  the  word  "  or"  in 
this  will  in  its  literal  sense.  In  such  a  case  ^^  or  "  should  be  read 
*'  and  "  m  order  to  effectuate  the  testator's  intention :  Bmtley  v. 
Meech  ;  (6)  and  with  this  change,  not  only  is  there  nothing  in  the 
events  which  have  happened  to  divest  the  daughter's  interest  in 
the  residue,  but  provision  is  properly  made  for  the  happening  of 
an  event  for  which  the  general  law  does  not  provide. 

Mr.  Baggallay^  in  reply,  referred  to  Lassence  v.  Tiemey.  (c) 

Mr.  Diiicey  for  the  plaintifi*,  took  no  part  in  the  argument. 

Mr.  Welfordy  for  the  defendant  George  Mills  Hill. 

The  Lord  Justice  Knight  Bruce.  —  I  agree  with  the  Master  of 
the  Rolls  in  the  construction  which  he  has  put  upon  this  will.  I 
think  that  an  absolute  interest  is,  according  to  the  true  construc- 
tion, given  to  the  daughter,  subject  to  be  cut  down  in  a  certain 
event.  That  event  has  not  happened.  The  absolute  interest 
therefore  remains.  An  argument,  which  is  perhaps  not  altogether 
without  plausibility  against  this  construction,  has  been  drawn 
from  the  trusts  for  the  separate  use  of  the  daughter.  I  think  that 
that  has  more  of  form  than  of  substance  in  it,  because 
there  are  *  similar  gifts  to  the  sons  with  similar  gifts  over  *  442 
to  their  children  in  the  same  terms  as  the  gift  to  the 
daughter,  omitting  only  the  trust  for  separate  use.  My  judgment 
is,  that  as  the  daughter  survived  the  testator  and  then  died  with- 
out having  had  a  child,  the  leasehold  interest  remained  her  own 
absolutely. 

The  Lord  Justice  Turner.  —  I  have  some  doubts  on  the  point, 
but  as  the  Lord  Justice  agrees  with  the  Master  of  the  Rolls,  I  may 
be  contented  with  their  opinion. 

Mr.  Druce  was  then  heard  on  the  question  of  costs. 

(a)  7  WiU.  4  &  1  Vict.  c.  26,  §  33.        (c)  1  Mac.  &  G.  651,  661. 
(6)  25  Beav.  197. 
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Their  Lordships  ordered  the  deposit  to  be  returned  to  the  appel- 
lant, but  although  not  dismissing  the  appeal  with  costs,  declined  to 
give  emj  one,  except  the  plaintiff,  costs  out  of  the  estate. 


♦  443  ♦  ENO  V.  TATHAM. 

1863.    March  2,  8,  11.    Before  the  Lords  Justices. 

In  collecting  a  testator^s  **  contrary  or  other  ^*  intention  under  Mr.  Locke  King's 
Act  (17  &  18  Vict.  c.  113),  which,  in  the  absence  of  such  intention,  renders 
a  mortgaged  estate  primarily  liable  to  the  payment  of  the  mortgage  debt, 
the  Court  must  do  so  from  the  document  from  which  the  intention  is  to  be 
collected  according  to  the  ordinary  mode  of  construing  instruments. 

A  testator,  by  his  will  dated  in  1857,  (a)  appointed  his  wife  to  be  his  executrix, 
and  gave  her  all  his  personal  estate,  subject  to  the  payment  of  his  debts, 
"funeral  and  testamentary  expenses ;  and  he  devised  his  real  estate  to  tma* 
tees,  who  were  to  let  the  estate  and  pay  the  rents,  after  deducting  repairs 
and  insurance,  to  the  wife  for  life.  On  her  death  they  were  to  sell  and  apply 
the  proceeds,  afler  deducting  their  costs  and  expenses,  for  the  benefit  of  the 
testator^s  brothers  and  sisters,  and  nephews  and  nieces.  By  a  codicil  the 
trustees  were  directed  to  hold  the  estate  for  the  testator's  children,  and  apply 
the  income  for  their  maintenance ;  but  the  trusts  of  the  will  were  left  in  force, 
in  the  event  of  all  the  children  dying  under  twenty-one.  The  testator's  real 
estate  was  subject  to  a  mortgage  created  by  himself  before  the  date  of  his 
will.  Hddf  that  the  testator's  intention  was  plain,  that  his  mortgage  debt 
was  to  be  paid  as  a  debt  out  of  his  personal  estate,  and  that  the  mortgaged 
estate  was  not  primarily  liable  to  the  payment  of  it  under  the  provisions  of 
Mr.  Locke  King's  Act.^ 

Woolstencroft  v.  Woolstencroft,  2  De  6.,  F.  &  J.  847,  remarked  upon. 

This  was  an  appeal  from  a  decision  of  the  Vice-Chancellor 
Stuart  that  certain  real  estate  mortgaged  by  the  testator  in  the 

(a)  See  as  to  the  wills  of  persons  dying  after  81st  December,  1867,  the  Act 
80  &  81  Vict.  c.  69,  passed  to  amend  Mr.  Locke  King's  Act ;  and  thereon  Nelson 
V.  Page,  L.  R.  7  £q.  25.  See  also  as  to  the  remarks  upon  Woolstencroft  r.  Wool- 
stencroft, 2  De  G.,  F.  &  J.  847,  850,  contained  in  the  Lord  Justice  Turnsb's 
judgment  in  this  case,  Brownson  v.  Lawrance,  L.  R.  6  £q.  1. 

1  See  Woolstencroft  ©.  Woolstencroft,  2  De  G.,  F.  &  J.  847  and  note  (1) ; 
Moore  v,  Moore,  1  De  G.,  J.  &  S.  602 ;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  195; 
Lady  Langdale  v,  Briggs,  8  De  G.,  M.  &  G  891 ;  2  Dart  V.  &  P.  (4th  £ng.  ed.) 
748-752;  Towle  v..Swasey,  106  Mass.  100,  106;  Adams  £q.  (5th  Am.  ed.) 
261,  note. 
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cause  and  devised  by  bis  will  was  not,  by  reason  of  the  provisions 
of  Mr.  Locke  King's  Act  (17  &  18  Vict.  c.  118),  primarily  liable 
to  the  payment  of  the  mortgage  debt. 

The  case  below  is  reported  in  the  4th  volume  of  Mr.  GifiTard's 
Reports,  (a) 

Hildred  Eno,  the  testator  in  the  cause,  was  seised  in  fee  of  real 
estate  subject  to  a  mortgage  which  he  had  made  of  the  estate  for 
the  sum  of  1700/. 

♦By  his  will  dated  the  11th  of  November,  1857,  he    ^444 
appointed  his  wife  Harriet  Eno  to  be  executrix,  and  his 
friends  William  Sykes  and  Isaac  Sykes  to  be  trustees.    He  gave 
his  household  goods,  live  and  dead  stock,  and  other  his  personal 
estate  and  effects  whatsoever  and  wheresoever  unto  his  wife  abso- 
lutely, subject  to  the  payment  of  his  debts,  funeral  and  testa- 
mentary expenses.      He  gave  all  his  real  estates  unto  tlie   said 
trustees  upon  and  for  the  following  trusts  and  purposes :   Upon 
trust  to  let  the  same  to  the  best  advantage  either  from  year  to 
year  or  for  a  term  of  (not  exceeding)  seven  years,  provided  his 
wife  so  long  lived  ;  and  to  stand  possessed  of  the  rents  and  profits 
(after  upholding  the  buildings  and  fences  in  tenantable  repair  and 
condition,  and  keeping  the  same  insured  against  fire)  in  trust  for 
the  absolute  benefit  of  bis  wife  during  her  life,  or  otherwise  permit 
her  in  their  discretion  to  receive  and  take  the  rents  and  profits ; 
and  on  the  death  of  his  wife  upon  trust  to  absolutely  sell  his  real 
estates  to  the  best  advantage,  either  by  public  auction  or  private 
contract,  and  to  buy  in  the  same  or  any  part  thereof  at  any  auc- 
tion, and  to  rescind  or  vary  the  terms  of  any  contract  for  sale, 
and  resell  the  same  estates  without  being  answerable  for  any  loss 
or  diminution  in  price  ;  and  to  convey  and  assure  the  said  estates 
to  the  purchaser  or  respective  purchasers  thereof  who  the  testator 
declared  should  be  exonerated  from  all  responsibility  on  taking  a 
receipt  or  receipts  for  the  sale  money  or  moneys  from  his  trustees, 
or  the  survivor  of  them,  his  executors  or  administrators.    The 
will  then  proceeded  to  declare  trusts  of  the  sale  moneys  aforesaid 
(after  deduction  by  the  trustees  of  all  their  incurred  costs  and 
expenses)  in  favour  of  the  testator's  brothers,  sisters,  nephews^ 
and  nieces,  a  devise  of  trust  and  mortgage  estates,  and  a  power 
for  the  appointment  of  new  trustees. 

(a)  Page  181. 
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♦  445       *The  testator  had  no  child  at  the  date  of  his  will,  but  a 

child  was  afterwards  bom  to  him,  and  he  then  made  a 
codicil  to  his  will  dated  the  6th  of  May,  1859. 

Thereby,  after  reciting  that  since  the  making  of  his  will  his  wife 
had  borne  him  a  son  whom  he  had  called  Hildred  Alliss,  and  that 
he  was  wishful  to  make  a  provision  for  him  (the  son),  also  for  any 
after  born  child  or  children,  the  testator  willed  and  declared  that 
all  his  real  estates  should,  from  and  after  the  decease  of  his  wife,  be 
held  by  the  tinistees  of  his  will  in  trust  for  his  present  and  every 
future  child  absolutely,  if  more  than  one,  to  take  as  tenants  in 
common ;  and  that  the  trusts  for  abs(^ute  sale  and  conveyance  of 
the  said  estates  and  application  of  the  sale  money  should  arise  and 
take  effect  only  in  the  event  of  every  child  of  the  testator  dying 
under  twenty-one  years  of  age  without  leaving  lawful  issue.  And 
he  empowered  the  said  trustees  aft^r  his  wife's  decease  to  apply 
the  annual  income  of  his  said  estates  for  the  maintenance  and 
education  of  all  his  children  in  such  a  way  as  the  trustees  in  their 
discretion  should  think  proper,  leaving  his  wife  to  bring  them  up 
in  the  best  manner  she  could  out  of  the  provision  made  for  her  in 
his  said  will,  to  which  end  he  appointed  her  to  be  the  guardian  of 
the  children,  and  on  her  death  he  appointed  the  said  trustees  to 
that  office.  And  the  testator  thereby  ratified  and  confirmed  his 
will  in  every  respect  not  by  the  codicil  now  in  statement  varied  or 
altered. 

The  testator  died  on  the  2d  of  September,  1859,  and  soon  after 
his  death  his  widow  proved  his  will  and  codicil.  She  aft;erward3 
married  William  Tatham. 

The  bill  in  the  cause  was  filed  by  the  infant  child  of  the 

*  446    testator  against  William  Tatham  and  his  wife  for  *  the 

usual  accounts  of  tlie  testator's  personal  estate,  and  of  his 
debts  and  funeral  and  testamentary  expenses,  and  to  have  the 
mortgage  debt  paid  out  of  the  personal  estate. 

The  Vice-Chancellor,  by  the  decree  upon  the  hearing  of  the 
cause  and  upon  a  petition  of  the  infant  plaintiff  and  the  defendant 
Harriet  Tatham  heard  at  the  same  time,  so  far  as  it  is  material, 
declared  that  according  to  the  true  construction  of  the  testator's 
will  his  personal  estate  was  primarily  liable  to  the  payment  of  the 
mortgage  debt,  (a)  and  from  this  decision  the  defendant  William 
Tatham  brought  the  present  appeal. 

(a)  Reg.  Lib.  1868,  A.  205. 
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The  question  depended  upon  Mr.  Locke  Kind's  Act,  17  &  18 
Yict.  c.  113,  the  material  provisions  of  which  are  set  out 
below,  (a) 

*  The  arguments  for  the  appellant  sufficiently  appear  from  •  447 
the  judgment  of  the  Lord  Justice  Tubheb. 

For  the  plaintiff,  and  also  for  the  defendant  Harriet  Tatham, 
who  under  an  order  appeared  separately  from  her  husband  and 
supported  the  plaintiff's  interest,  it  was  contended  that  the  whole 
scope  of  the  testator's  will  and  codicil  was  inconsistent  with  the 
idea  that  the  mortgaged  estate  was  to  bear  its  mortgage  debt,  a 
construction  which  would  render  the  codicil  mere  waste  paper,  and 
that  there  was  upon  the  face  of  the  will  and  codfcil  a  sufficient 
"  contrary  or  other  intention  "  within  the  meaning  of  Mr.  Locke 
King's  Act  to  exclude  its  application  in  the  present  instance.  It 
was  stated  as  a  matter  of  fact  that  an  examination  of  the  original 
will  showed  that  the  words  "  subject  to  the  payment  of  my  debts, 
funeral  and  testamentary  expenses  "  did  not  begin  a  new  sentence. 

The  antecedent  authorities  upon  the  Act  in  question  which 
were  referred  to  and  discussed  were  the  following:  Greated  v. 
Ore<Uedy  (&)  Woolstencroft  v.  Woohtencroft,  (c)  reversed  on  ap- 
peal, (d)  Fembrooke  v.  Friend^  (e)  Stone  v.  Farker,  (jg^  Smith  v. 

(d)  17  &  18  Yict.  c.  113,  §  1,  **  When  any  person  shall,  after  the  Slst  day 
of  December,  1854,  die  seised  of  or  entitled  to  any  estate  or  interest  in  any  land 
or  other  hereditaments  which  shall  at  the  time  of  his  death  be  charged  with  the 
payment  of  any  sum  or  sums  by  way  of  mortgage,  and  such  person  shall  not  by 
his  will,  or  deed,  or  other  document,  have  signified  any  contrary  or  other  Inten- 
tion,  the  heir  or  devisee  to  whom  such  land  or  hereditaments  shall  descend  or 
be  devised  shall  not  be  entitled  to  have  the  mortgage  debt  discharged  or  satis- 
fied out  of  the  personal  estate  or  any  other  real  estate  of  such  person,  but  the 
land  or  hereditaments  so  charged  shall,  as  between  the  different  persons  claiming 
ikrough  or  under  the  deceased  person,  be  primarily  liable  to  the  payment  of  all 
mortgage  debts  with  which  the  same  shall  be  charged,  every  part  thereof  accord- 
ing to  its  value  bearing  a  proportionate  part  of  the  mortgage  debts  charged  on 
the  whole  thereof:  provided  always,  that  nothing  herein  contained  shall  affect 
or  diminish  any  right  of  the  mortgagee  on  such  lands  or  hereditaments  to  obtain 
full  payment  or  satisfaction  of  his  mortgage  debt  either  out  of  the  personal  estate 
of  the  person  so  dying  aa  aforesaid  or  otherwise :  provided  also,  that  nothing 
herein  contained  shall  affect  the  rights  of  any  person  claiming  under  or  by  virtue 
of  any  will,  deed,  or  document  already  made  or  to  be  made  before  the  1st  day 
of  January,  1855." 

(6)  26  Beav.  621.  (e)  IJ.  &  H.  132. 

(c)  2  Giff.  192.  (flf)  1  Dr.  &  Sm.  212. 

(d)  2  De  6.,  F.  &  J.  347. 
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Smithy  (a)  Allen  y.  Alleny  (li)  Mellish  y.  VaUinBj  (e)  Newman  v. 
Wilson^  (d)  Rowson  v.  Harrison^  (e)  Moore  v.  Moore,  (jg) 
BooUe  y.  BlundeU  (A)  was  also  referred  to. 

Mr,  Bacon  and  Jfr.  Bedwell  appeared  for  the  appellant 

♦  448    *  Mr.  Schomberffj  for  the  plaintiff. 

Mr.  Martindahj  for  Mrs.  Tatham. 

Judgment  reseryed. 

March  11. 

_  • 

The  Lord  Justice  Turner,  after  stating  the  facts  to  the  effect  of 
the  aboye  statement  of  them,  and  referring  to  the  proyisions  of  Mr. 
Locke  King's  Act,  (i)  proceeded  as  follows :  — 

Before  the  passing  of  this  Act  the  heirs  and  deyisees  of  mort- 
gaged estates  were  entitled  as  against  next  of  kin  and  residuary 
legatees  to  haye  mortgage  debts  contracted  by  their  ancestors  or 
testators  paid  out  of  the  personal  estate,  and  in  some  cases  out  of 
other  property ;  but  by  this  act  mortgaged  estates  are  made  prima- 
rily liable  to  the  payment  of  the  mortgaged  debts,  unless  a  con- 
trary or  other  intention  be  signified  by  will,  deed,  or  other  document. 
It  is  to  be  obseryed,  howeyer,  that  where  the  contrary  or  other 
intention  is  signified  in  the  mode  pointed  out,  the  Act  has  not 
altered  the  law ;  and  that  it  has  in  no  way  specified  the  mode  in 
which  the  intention  is  to  be  collected,  further  than  that  it  is  to  be 
collected  from  the  will,  deed,  or  document.  It  has  not  prescribed 
that  express  declaration  shall  be  necessary  for  the  purpose  of  indi- 
cating the  intention  ;  and  no  doubt  if  it  had  been  so  intended,  it 
would  haye  been  so  proyided ;  but  the  legislature  has  been  silent 
upon  this  point.    The  Act,  as  I  understand  it,  has  left  the  Court 

(a)  8  Qiff.  2G3.  (d)  31  Beav.  34. 

(6)  30  Beav.  396.  (c)  31  Beav.  207. 

(c)  2  J.  &  H.  194. 

(g)  10  W.  R.  877 ;  sabsequenUy  reversed  on  appeal  on  the  anthority  of  the 
present  case,  1  De  0.,  J.  &  S.  602. 

(h)  1  Mer.  193. 

(i)  17  &  18  Vict,  c  113.    See  above,  p.  446,  note. 
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to  collect  the  intention  from  the  will,  deed,  or  document  by  which 
it  is  to  be  signified,  and  to  collect  it  according  to  the  ordinary 
mode  of  construing  such  instruments. 

*  This  being,  as  I  conceive,  the  general  effect  of  the  Act,    *  449 
we  must  consider  the  provisions  of  this  will  with  reference 
to  their  bearing  upon  it. 

The  testator  has  by  his  will  appointed  his  wife  to  be  his  execu- 
trix, and  has  given  to  her  all  his  personal  estate,  subject  to  the 
payment  of  his  debts,  funeral  and  testamentary  expenses,  and  he 
has  devised  his  real  estates  in  a  mode  which  certainly  does  not  in 
any  way  point  to  this  mortgage  debt  being  paid  out  of  them.  By 
the  will  the  trustees  are  to  let  the  estate.  They  are  to  pay  the 
rents,  after  deducting  repairs  and  insurance,  to  the  wife  for  life. 
On  her  death  they  are  to  sell  and  apply  the  proceeds,  after  deduct- 
ing their  costs  and  expenses,  for  the  benefit  of  the  testator's 
brothers  and  sisters,  nephews  and  nieces.  I  may  observe  in  pass- 
ing thi^t  the  deductions  to  which  the  testator  refers  in  the  will  fur- 
nish at  least  some  indication  of  his  intention. 

By  the  codicil  the  trustees  are  to  hold  the  estate  for  the  children 
and  to  apply  the  income  for  their  maintenance,  but  the  trusts  of 
the  will  are  left  in  force  in  the  event  of  all  the  children  dying 
imder  twenty-one. 

Looking,  therefore,  at  the  provisions  of  this  will  and  codicil, 
both  with  respect  to  the  real  and  the  personal  estate,  it  seems  to 
me  to  be  plain  that  this  testator  intended  his  debts  to  be  paid  out 
of  his  personal  estate.  But  the  mortgage  debt  in  question  was  his 
debt ;  and  the  will,  so  far  as  I  can  see,  contains  nothing  which  in 
any  way  indicates  any  intention  on  the  part  of  the  testator  to  dis- 
tinguish this  particular  debt  from  his  other  debts. 

I  think  it  clear,  therefore,  that  this  testator  has  by  his  will  sig- 
nified his  intention  that  this  mortgage  debt  should  be  paid 
out  of  his  personal  estate,  and  therefore  tliat  his  *real    *450 
estate  should  not  be  primarily  liable  to  the  payment  of  it. 

It  was  suggested  on  the  part  of  the  appellant  that,  having 
regard  to  the  provisions  of  the  Act,  this  mortgage  debt  ought  not 
to  be  considered  as  a  debt  within  the  meaning  of  the  direction  for 
payment  of  debts  contained  in  this  will,  and  the  more  so  as  debts 
secured  by  mortgage  were  not,  as  it  was  said,  ordinarily  treated  or 
spoken  of  as  debts.  But  I  take  the  general  rule  of  law  to  be  that 
the  intention  of  a  testator  is  to  be  collected  from  the  words  which 
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he  has  used,  construed  aocording  to  their  ordinary  sense  and  mean- 
ing ;  and  the  Act  does  not,  as  I  think,  at  all  affect  the  construction 
to  be  put  upon  the  words  of  the  instrument  hj  which  the  intention 
is  to  be  signified.  If  the  Act  had  said  that  in  all  cases  mortgage 
debts  should  be  borne  by  the  mortgaged  estates,  there  might,  per- 
haps, have  been  some  foundation  for  the  suggestion,  that  this 
mortgage  debt  ought  not  to  be  considered  as  a  debt  within  the 
meaning  of  the  will ;  but  the  whole  statute  having  left  the  question 
upon  the  intention,  the  words  of  the  will  must,  as  I  conceive, 
receive  their  ordinary  interpretation;  and  as  to  the  suggestion 
that  debts  secured  by  mortgage  are  not  ordinarily  considered  or 
spoken  of  as  debts,  to  give  any  weight  to  this  suggestion  would  be 
not  only  to  contravene  the  rule  of  law  to  which  I  have  referred, 
but  to  contradict  the  whole  law  and  practice  of  the  Court. 

Again,  it  was  said  for  the  appellant,  and  has  been  said  in  some 
of  the  cases,  that  tlie  words  ^^  subject  to  the  payment  of  my  debts 
and  funeral  and  testamentary  expenses  "  were  mere  words  of  form, 
and  expressed  nothing  beyond  what  the  law  would  import.  But 
the  words,  at  least,  include  this,  that  the  testator  had  in  view 
that  by  law  his  personal  estate  would  be  applicable  to  the 
*  451  *  payment  of  his  debts,  and  that  he  meant  that  it  should  be 
so  applied. 

Reliance  was  also  placed  on  the  part  of  the  appellant  on  what 
was  said  by  the  late  Lord  Chancellor  in  WooUtencroft  v.  Woolsten- 
croft^  that  ^^  the  same  rule  should  now  be  observed  with  respect  to 
exempting  the  mortgaged  land  from  the  payment  of  the  mortgage 
money,  as  was  before  observed  with  respect  to  exempting  the  per- 
sonal estate,  the  mortgaged  lands  being  now  primarily  liable  as 
the  personal  estate  had  been  liable  previously."  I  think,  however, 
that  this  dictum  of  the  late  Lord  Chancellor  probably  meant  no 
more  than  that,  in  his  opinion,  the  intention  that  the  mortgaged 
estate  should  not  be  primarily  liable  to  the  mortgage  debt  must  be 
clearly  proved,  and  lA  this  I  agree ;  but  if  the  dictum  was  intended 
to  go  further,  and  to  this  extent^  that,  as  it  is  necessary  for  the 
exoneration  of  the  personal  estate  to  show  an  intention  not  merely 
to  charge  the  real  estate,  but  also  to  discharge  the  personal,  so  in 
cases  under  this  statute  it  would  be  necessary,  in  order  to  exoner- 
ate the  mortgaged  estate  from  the  mortage  debt,  to  show  not 
merely  an  intention  to  charge  some  other  fund  with  the  debt,  but 
also  an  intention  to  discharge  the  mortgaged  estate,  I  am  not 
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(speaking,  as  I  desire  to  do,  with  the  most  sincere  respect  for  the 
late  Lord  Chancellor's  opinion)  prepared  to  follow  the  dictum  as 
so  understood.  For  I  think  that  in  estimating  the  proof  which  is 
necessary  to  show  that  the  mortgaged  estate  is  not  to  bear  the 
mortgage  debt,  the  statute  must  be  observed,  and  that  according 
to  the  statute  it  is  sufficient  to  show  a  contrary  or  other  intention, 
by  whatever  means  that  intention  may  be  proved. 

This  provision  of  the  statute  seems  to  me  to  destroy  the  analogy 
between  the  two  classes  of  cases  pointed  at  by  the  late  Lord 
Chancellor.  In  the  one  class  of  cases  *  the  estate  primarily  *  452 
liable  has  to  contend  with  the  settled  rule  of  law,  which 
fixes  the  primary  liability  on  the  personal  estate.  In  the  other 
cases  the  estate  primarily  liable  has  to  contend  only  with  the  statu- 
tory rule,  which  is  not  in  conformity  with  the  general  rule  of  law, 
and  is  in  terms  made  dependent  upon  the  intention. 

With  reference  to  the  authorities  which  were  cited  in  the  course 
of  the  argument,  many  of  them  have  not,  I  think,  any  bearing  on 
the  present  case ;  and  as  to  such  of  them  as  bear  upon  it,  some 
have  been  decided  in  favour  of  the  mortgaged  estate  being  primar 
rily  liable  to  ttie  payment  of  the  mortgaged  debt,  and  others  in 
favour  of  its  not  being  so  primarily  liable  where  the  wills  have 
contained  directions,  the  same  or  similar  to  those  contained 
in  this  will,  that  the  debts  should  be  paid  out  of  the  personal 
estate. 

For  the  reasons  which  I  have  given,  my  opinion  agrees  with  the 
cases  in  which  it  has  been  held  that,  under  such  circumstances, 
the  mortgaged  estate  is  not  primarily  liable  to  the  payment  of  the 
mortgage  debt ;  and  I  think,  therefere,  that  this  appeal  must  be 
dismissed  ;  but,  having  regard  to  the  conflict  of  the  authorities,  I 
think  it  should  be  dismissed  without  costs  beyond  the  deposit. 

The  Lord  Justice  Knight  Bruce.  —  In  this  case  the  appellant's 
theory  renders  merely  superfluous  the  words  ^^  subject  to  the  pay- 
ment of  my  debts,  funeral  and  testamentary  expenses,"  contained 
in  the  will,  and  makes  them  operate  as  nothing :  a  circumstance 
not,  I  think,  to  be  overlooked.  But  without  laying  stress  exclu- 
sively on  those  words,  I  am  of  opinion  that  by  the  whole 
contents  of  the  will  and  codicil  taken  *  together  the  testator  *453 
has  signified  an  intention  that  the  mortgage  debt  in  question 
(which  is  admitted  by  the  appellant  to  have  been  the  testator's  own 
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debt  contracted  before  the  will  was  made)  should  be  paid  out  of  his 
personal  estate,  and  not  thrown  on  the  mortgaged  property  exclu- 
sively  or  primarily  ;  and  I  think  that  the  rights  of  the  parties  con- 
sequently are  not  affected  by  the  Statute  17  &  18  Yict.  c.  118,  ~  an 
Act  of  Parliament  which  seems  to  have  been  not  less  beneficial  to 
the  legal  profession  than  to  any  other  class  of  the  Queen's  subjects. 
I  think  that  the  respondents,  or  one  of  them,  should  take  the 
deposit. 


In  the  Matter  of  J.  B.  IVES,  a  Lunatic. 

1863.    April  17.    Before  the  Lords  Justices. 

Railway  stock  standing  in  the  name  of  a  lunatic  in  the  books  of  a  company,  by 
the  constitution  of  which  transfers  of  stock  are  required  to  be  by  deed,  ia 
•<  stock**  within  the  meaning  of  the  Lunacy  Regulation  Act  (16  &  17  Vict, 
c.  70),  and  transferable  by  an  order  under  the  140th  section  thereof. 

This  was  the  'petition  of  the  committee  of  the  lunatic,  seeking 
(amongst  other  things)  that  proper  directions  might  be  given  for 
carrying  into  effect  a  former  order  of  their  Lordships  in  the  matter. 

By  the  order  in  question,  which  was  dated  the  29th  of  January, 
1863,  the  secretary  or  other  the  proper  oflScer  for  the  time  being 
of  the  London  and  North-western  Railway  Company  was  to  be  at 
liberty  to  transfer  into  the  name  of  the  accountant-general  in  trust 
in  the  lunacy  a  sum  of  6187Z.  10«.  consolidated  stock  of  the  com- 
pany standing  in  the  lunatic's  name  in  their  books. 

The  mode  of  transfer  of  the  stock  in  question  was  by  tlie 
♦  454    constitution  of  the  company  governed  by  the  provisions  *of 
the  Companies  Clauses  Consolidation  Act,  1845,  (a)  and 
therefore  required  a  deed. 

On  this  ground,  therefore,  and  on  the  ground  of  consequent 

(a)  Stat  8  &  9  Vict.  c.  16,  which,  by  its  14th  section,  provides  as  follows :  — 
''Subject  to  the  regulations  herein  or  in  the  special  Act  contained,  every 
shareholder  may  sell  and  transfer  all  or  any  of  his  shares  in  the  undertaking,  or 
all  or  any  part  of  his  interest  in  the  capital  stock  of  the  company,  in  case  such 
shares  shall  under  the  provisions  hereinafter  contained  be  consolidated  into 
capital  stock ;  and  every  such  transfer  shall  be  by  deed  duly  stamped,  in  which 
the  consideration  shall  be  duly  stated ;  and  such  deed  may  be  according  to  the 
form  in  the  schedule  (B)  to  this  Act  annexed,  or  to  the  like  effect.'^ 
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want  of  jurisdiction  in  the  Court  to  make  the  order  of  the  29th  of 
January,  1863,  the  secretary  of  the  company  declined  to  accede  to 
an  application  made  to  him  to  give  effect  to  the  order  in  question 
by  transferring  the  stock  in  accordance  with  the  liberty  thereby 
accorded. 

The  object  of  the  present  petition  was  to  have  the  order  carried 
into  effect. 

Mr.  WickenSy  for  the  petitioner. 

Mr.  Davetfj  for  the  lunatic's  heir-at-law  and  next  of  kin. 

Mr.  Speedj  for  the  company. 

For  the  petitioner,  and  also  the  lunatic's  heir-at-law  and  next 
of  kin,  the  2d  and  140th  sections  of  the  Lunacy  Regulation 
Act  (a)  were  relied  on  as  virtually,  if  ♦  not  literally,  enabling   *  455 
the  Court  to  make  such  an  order  as  that  of  itie  29th  of 
June,  1863. 

For  the  company  the  contrary  view  was  urged,  and  reliance 
placed  upon  the  141st  and  142d  sections  of  the  Act.  (5) 

(a)  Stat.  16  &  17  Vict.  c.  70.  The  sections  in  question,  so  far  as  thef  are 
material,  are  respectively  as  follows :  — 

"  2.  In  this  Act,  unless  there  be  something  in  the  subject-matter  or  context 
repugnant  to  the  construction,  — .... 

''The  word  ' stock ^  shall  be  construed  to  comprehend  any  fund,  annuity,  or 
security  transferable  in  books  kept  by  any  company  or  society,  or  any  money 
payable  for  the  discharge  or  redemption  thereof,  or  any  share  or  interest  there- 
in. ..  .  And  the  provisions  relating  to  '  the  Bank  of  England  *  shall  be  construed 
to  extend  and  be  applicable  to  the  East  India  Ck>mpany,  the  South  Sea  Company, 
and  every  other  company  or  society  established  or  to  be  established. 

"  140.  Where  any  stock  is  standing  in  the  name  of  or  vested  in  a  lunatic 
beneficially  entitled  thereto,  ...  the  Lord  Chancellor,  intrusted  as  aforesaid, 
may  order  some  fit  person  to  transfer  the  stock  to  or  into  the  name  of  a  new 
committee,  or  into  the  name  of  the  Accountant-General  of  the  Court  of  Chan- 
cery, or  otherwise,  and  also  to  receive  and  pay  over  the  dividends  thereof,  or 
sudi  sum  or  sums  of  money  and  in  such  manner  as  the  Lord  Chancellor  intrusted 
as  aforesaid  may  order.^^ 

(6)  Which  are  respectively  as  follows :  — 

'*  141.  Where  any  stock,  or  any  portion  of  the  capital  stock,  or  any  share  of 
any  company  or  society,  whether  transferable  in  books  or  otherwise,  is  standing 
in  the  name  of  or  vested  in  a  person  residing  out  of  England  and  Wales,  the 
Lord  Chancellor,  intrusted  as  aforesaid,  upon  proof  to  his  satisfaction  that  the 
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♦  456  ♦  Their  Lordships  thought  tliat  the  language  of  the  140th 
section  of  the  Lunacy  Regulation  Act  was  such  as  to  admit 
of  the  view  taken  by  the  petitioner,  and  that  the  balance  of  con- 
venience and  inconvenience  preponderated  in  favour  of  such  view ; 
and  they  made  an  order  directing  the  secretary  of  the  company  to 
transfer  the  stock  in  question  according  to  the  terms  of  the  former 
order. 


Ex  parte  The  DUDLEY  AND  WEST  BROMWICH  BANKING 

COMPANY. 

In  the  Matter  of  WILLIAM  HOPKINS,  a  Bankrupt. 

1863.    April  15.    Before  the  Lord  Chancellor  Lord  Wsstburt. 

The  twenty-one  days  from  the  date  of  a  decision  or  order  of  the  Court  of  Bank- 
ruptcy, within  which,  according  to  the  Bankrupt  Law  Consolidation  Act, 
1849  (12  &  13  Vict  c.  106),  §  12,  an  appeal  from  such  decision  or  order 
must  be  entered,  date  from  the  day  when  the  decision  or  order  sought  to  be 
appealed  from  is  pronounced,  and  not  from  that  on  which  it  is  drawn  up, 
although  the  latter  date  appears  on  the  order. 

Mr.  Daniel  and  Mr.  Little  appeared  in  this  case  on  behalf  of 
the  Dudley  and  West  Bromwich  Banking  Company  in  support 
of  an  appeal  from  an  order  of  the  Birmingham  District  Court 
of  Bankruptcy. 

person  has  been  declared  idiot,  lunatic,  or  of  unsound  mind,  and  that  his  personal 
estate  has  been  vested  in  a  curator  or  other  person  appointed  for  the  manage- 
ment thereof,  according  to  the  laws  of  the  place  where  he  is  residing,  may  order 
some  fit  person  to  make  such  transfer  of  the  stock,  or  such  portion  of  the  capital 
stock  or  share  as  aforesaid,  or  any  part  or  parts  thereof  respectively,  to  or  into 
the  name  of  the  curator  or  other  person  appointed  as  aforesaid  or  otherwise, 
and  also  to  receive  and  pay  over  the  dividends  thereof  as  the  Lord  Chancellor 
intrusted  as  aforesaid  may  think  fit. 

"  142.  Where  an  order  is  made  nnder  this  Act  for  the  transfer  of  stock,  the  per- 
son to  be  named  in  the  order  for  making  the  transfer  shall  be  some  proper  officer 
of  the  company  or  society  in  whose  books  the  transfer  is  to  be  made ;  and  where 
the  transfer  is  to  be  made  in  books  kept  by  the  Governor  and  Company  of  the 
Bank  of  England,  the  officer  to  be  named  shall  be  the  secretary  or  deputy 
secretary  or  accountant-general  or  deputy  accountant-general  for  the  time  being 
of  the  said  governor  and  company.^* 
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The  order  was  pronounced  on  the  18th  of  February,  1863,  and 
it  was  so  dated  on  the  file  of  proceedings. 

It  was  not,  however,  drawn  up  till  the  26th  of  February,  1863, 
as  appeared  by  the  initials  of  the  registrar  appended  to  that  date 
at  the  foot  of  the  order  ;  and  it  was  stated  that  the  date,  the  18th, 
had  been  filled  in  upon  a  blank  apace  left  for  the  purpose. 

*The  appeal  was  not  entered  until  the  17th  of  March,  *457 
1863. 

Mr.  Bacon  and  Mr.  De  (7ea?,  for  the  respondent  William  Hop- 
kins, took  a  preliminary  objection  that  the  appeal  was  too  late,  (a) 
citing  Sz  parte  Hookey,  In  re  The  Risca  Coal  and  Iron  Com- 
pony  J  (J)  and  JEx  parte  Sanderson.  (<?) 

Mr.  Daniel  and  Mr.  Little  submitted  that  Ux  parte  Heslop  (d) 
was  an  authority  in  favour  of  the  appeal  being  in  time,  the  26th  of 
February,  1863,  being  the  day  from  which  the  order  sought  to  be 
appealed  from  ought  to  be  held  to  speak. 

The  Lord  Chancellor  said  that  the  date  of  the  order  must  be 
taken  to  be  the  18th  of  February,  1863,  and  that  the  appeal  was 
too  late.    His  Lordship  dismissed  the  appeal  with  costs. 

(a)  The  Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict.  c.  106),  §  12, 
reqaires  an  appeal  to  be  entered  within  twenty-one  days  **  from  the  date  of  any 
decision  or  order  of  the  Court." 

(6)  4  De  G.,  F.  &  J.  456.  (d)  1  De  G.,  M.  &  G.  477. 

(e)  iMac.  &G.306. 
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♦  458     ♦  Ex  parte  WILLIAM  PAINE  and  JOSEPH  LENTON. 
In  the  Matter  of  WILLIAM  GLEAVES,  a  Bankrupt. 

1863.    April  15.    Before  the  Lord  Chancellor  Lord  Wbstbxjrt. 

A  husband  and  wife  mortgaged  in  fee  land  of  which  they  were  seised  in  right  of 
the  wife,  to  whom  the  equity  of  redemption  was  reserved  by  the  mortgage- 
deed.  The  husband  became  bankrupt,  and  in  a  suit  by  the  wife  for  a 
settlement  of  the  equity  of  redemption  on  her  and  her  children,  and  for  re- 
demption as  against  the  mortgagee,  and  for  foreclosure  against  the  assignees 
and  the  husband,  the  assignees  disclaimed,  and  a  decree  was  made  giving 
the  wife  the  right  to  redeem  as  against  the  mortgagee,  and  settling  the 
whole  fee  upon  herself  and  her  children,  the  husband  not  objecting.  The 
mortgagee  afterwards  applied  in  the  bankruptcy,  and  was  there  allowed  to 
prove  the  whole  amount  of  his  mortgage  debt  against  the  bankrupt's  estate. 

1.  That  the  disclaimer  of  the  assignees  was  intended  only  to  accelerate  the  wife's 

right  to  redeem,  if  she  elected  so  to  do ;  but  that  if  she  elected  not  to 
redeem,  and  her  bill  was  consequently  dismissed  with  costs  against  the 
mortgagee,  the  assignees  would  no  longer  be  bound  by  their  disclaimer, 
their  interest  in  the  bankrupt's  estate  would  remain  unaffected  by  the  dis- 
missal of  the  bill,  and  they  would  be  restored  to  their  right  to  the  bank- 
rupt's life-interest  in  the  property  in  question.         , 

2.  That  the  proof  must  be  varied,  by  the  addition  of  directions   that  in  the 

event  of  the  plaintiff's  bill  being  dismissed  with  costs  the  life-estate  of  the 
bankrupt,  which  had  been  transferred  to  the  assignees  in  bankruptcy, 
should  be  sold,  the  proceeds  deducted  from  the  amount  of  debt  proved* 
and  proof  admitted  only  for  the  residue ;  but  in  the  event  of  the  plaintiff 
redeeming  the  mortgage  in  the  manner  expressed  in  the  decree,  that  the 
proof  should  be  admitted  without  prejudice  to  any  question  as  to  the  right 
to  expunge  the  same  either  wholly  or  partially,  or  to  keep  the  same  alive 
for  the  benefit  of  the  person  paying  the  debt  to  the  mortgagee. 

This  was  an  appeal  by  William  Paine  and  Joseph  Lenton,  the 
assignees  of  the  above-named  bankrupt,  from  an  order  of  Mr. 
Commissioner  Holrotd,  who,  after  the  decree  made  by  the  Lord 
Chancellor  in  the  suit  of  Gleaves  y.  Paine^  (a)  admitted  the  defend- 
ant Thomas  Pyke,  the  mortgagee,  to  prove  in  the  bankruptcy  for 
the  full  amount  of  his  mortgage  debt. 

(a)  1  De  6.,  J.  &  S.  87. 
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The  nature  of  the  suit  of  Qleaves  y.  Paine^  and  the  interests  of 
the  various  parties  thereto,  and  the  Lord  Chancellor's  decree  in 
question,  appear  from  the  former  report. 

*  Briefly  recapitulated,  they  were  as  follows  :  —  *  459 

The  bill  was  that  of  the  wife  of  the  bankrupt,  by  her 
next  friend,  as  plaintiff  against  her  husband's  assignees,  Thomas 
Pyke  above-mentioned  and  the  bankrupt,  as  defendants.  The 
bankrupt  and  his  wife  had  mortgaged  in  fee  to  Thomas  Pyke,  for 
700/.  advanced  by  him  to  the  bankrupt,  resd  estate  belonging  orig- 
insdly  to  the  wife  in  fee,  and  wherein  (no  settlement  having  been 
made  upon  the  marriage)  the  bankrupt  had  a  life-estate  by  the 
curtesy.  By  the  mortgage-deed,  the  equity  of  redemption  was 
reserved  to  the  wife,  her  heirs,  and  assigns.  The  wife  sdleged  that 
she  had  only  joined  in  the  mortgage  as  a  surety  for  her  husband, 
and  filed  her  bill  seeking  a  settlement  of  the  equity  of  redemption 
on  her  and  her  children,  and  redemption  against  the  mortgagee, 
and  foreclosure  against  the  assignees  and  her  husband,  the  bank- 
rupt. 

The  decree  made  by  the  Lord  Chancellor  upon  an  appeal  from 
the  Master  of  the  Bolls  was  to  the  effect  that,  the*  defendants 
William  Paine  and  Joseph  Lenton  by  their  counsel  disclaiming  all 
right  to  redeem  the  mortgaged  premises,  his  Lordship  declared 
that  the  plaintiff  was  entitled  to  redeem  them.  An  account  was 
then  ordered  to  be  taken  of  what  was  due  to  the  mortgagee  for 
principal  and  interest  and  costs ;  and  upon  the  plaintiff  paying  the 
same  within  six  csdender  months,  the  mortgagee  was  ordered  to 
reconvey  the  premises  to  the  trustees  to  be  appointed  of  the 
settlement  thereinafter  mentioned  ;  and  upon  the  plaintiff  redeem- 
ing the  mortgaged  premises  as  aforesaid,  it  was  ordered  that  the 
same  should  be  settled  (the  defendant,  the  bankrupt,  by  his  coun- 
sel consenting)  upon  certain  trusts  for  the  benefit  of  the  plaintiff 
and  her  children ;  but  in  default  of  the  plaintiff  redeeming  the 
mortgaged  premises  as  aforesaid,  it  was  ordered  that  the 
plaintiff's  bill  should  be  dismissed  *  as  against  the  mort-  *  460 
gagee  with  costs  to  be  taxed  and  paid  by  the  plaintiff's 
next  friend. 

Mr.  J.  H.  Palmer  and  Mr.  U.  F.  Smithy  for  the  appellants.  — 
To  admit  this  proof  for  the  full  amount  of  the  mortgagee's  debt 
without  requiring  him  to  give  up  his  security,  or  at  any  rate 
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putting  him  on  some  terms,  is,  we  submit,  a  miscarriage  of  justice. 
The  commissioner  ought  at  least  to  have  required  him  to  realize 
his  security,  permitting  him  only  on  those  terms  to  prove  for  the 
balance  of  his  debt.  The  security  would  remain  merely  a  security 
although  the  plaintiff  should  elect  not  to  redeem,  for  then  her  bill 
would  be  dismissed  with  costs  as  against  the  mortgagee,  ^nd  he 
would  become  entitled  to  the  estate  free  from  any  equity  of 
redemption  so  far  as  the  plaintiff  is  concerned ;  but  in  that  event 
the  disclaimer  of  the  assignees  would  fall  equally  with  the  plain* 
tiff's  rights,  with  reference  to  which  and  to  which  only  that  dis- 
claimer was  made.  If  the  plaintiff,  on  the  other  hand,  should 
exercise  the  right  of  redemption  given  her  by  the  decree,  the 
mortgagee  having  been  paid  would  have  no  right  to  prove  on  his 
own  behalf,  and  the  only  question  would  be  whether  the  wife  would 
be  entitled  to  stand  in  his  place.  With  a  view  to  that  question,  a 
proof  for  tlie  full  amount  of  the  debt  may  be  proper,  but  then  it 
should  be  limited  to  the  event  of  the  plaintiff  exercising  her  right 
to  redeem,  and  should  be  without  prejudice  to  the  question  whether 
the  proof  should  be  expunged  wholly  on  the  ground  of  the  mort- 
gage debt  having  been  by  redemption  paid  off,  or  whether  it  ought 
to  be  wholly  or  partially  retained  for  the  benefit  of  the  plaintiff, 
paying  such  debt  as  surety. 

They  also  referred  to  lioberteon  v.  NorriSy  (a)  Lockhart 
*  461    *  V.  Hardy y  (6)  and  the  General  Orders  in  Bankruptcy, 
1852 :   Orders  55  %qq^ 

Mr.  Cole  and  Mr.  Righy^  for  the  respondent  Thomas  Pyke,  in 
support  of  the  commissioner's  order.  —  The  wife  has  under  the 
decree  the  option  of  either  redeeming  or  not.  If  she  redeem,  the 
disclaimer  by  the  assignees,  which  was  absolute  and  not  qualified, 
places  her  out  of  the  category  of  a  secured  creditor,  whilst,  if  she 
do  not  redeem,  the  same  ailment  would  apply  to  Mr.  Pyke  him- 
self, for  the  rule  as  to  a  mortgagee  not  being  allowed  to  prove  for 
the  full  amount  of  his  debt  in  bankruptcy  without  giving  up  his 
security  only  applies  to  securities  which  would,  when  given  up, 
enure  for  the  benefit  of,  and  produce  some  advantage  to,  the  gen- 
eral body  of  creditors.    The  effect  of  the  decree,  however,  in  the 

(a)  11  Q.  B.  (N.  S.)  916.  (6)  9  BeaT.  349. 
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present  case  is  such,  that  eyen  if  Mr.  Pjke  were  to  give  up  all  his 
interest  in  the  bankrupt's  life-estate  as  the  price  of  being  allowed 
to  prove  for  the  full  amount  of  his  debt  against  the  bankrupt's 
estate,  there  would  be  nothing  which  the  assignees  could  make 
ayailable  for  the  benefit  of  the  creditors.  The  case  therefore  falls 
within  the  exception  to  the  rule,  and  not  within  the  rule  itself ; 
and  the  proof  was  properly  admitted  for  the  full  amount  of  the 
debt. 

They  also  referred  to  and  commented  on  Ex  parte  Shepherd,  (a) 

A  reply  was  not  heard. 

The  Lord  Chancellor.  —  The  proof  cannot  be  left  in  the 
simple  and  unqualified  form  in  which  it  now  stands.  There  has 
been  a  misapprehension,  I  think,  of  the  nature  and  effect  of  the 
decree. 

*  Every  decree  for  redemption  may  be  denominated  in  a  *  462 
sense  an  optional  decree,  inasmuch  as  it  leaves  it  in  the 
power  of  the  plaintiff  either  to  pay  the  money  due  on  the  security 
and  redeem  it,  or  \o  submit  to  have  the  bill  dismissed  with  costs 
against  the  mortgagee,  which  it  is  said  —  how  accurately  I  do  not 
stay  to  inquire  —  has  the  effect  of  a  decree  of  foreclosure  against 
tlie  mortgagor.^  The  present  decree  follows  the  usual  form  with 
one  exception,  namely,  that  inasmuch  as  the  defendants  are 
several,  and  one  set  of  them,  being  the  assignees  of  the  husband, 
and  therefore  entitled  to  the  first  life-estate  and  to  the  first  right 
of  redemption,  has  declined  to  redeem,  the  decree  gives  the  first 
right  of  redemption  to  the  wife,  the  person  second  in  order. 

It  is  clear,  as  well  upon  the  language  of  the  decree,  as  upon  the 
nature  of  the  facts,  that  all  that  the  disclaimer  of  the  assignees 
was  intended  to  do  and  has  in  fact  done  was,  and  is,  to  accelerate 
the  wife's  right  to  redeem.  To  the  wife,  therefore,  is  given  tlie 
first  right  of  redemption. 

(a)  2  M.  D.  &  De  G.  204. 

^  Where  a  party  laiU  to  redeem  within  the  time  allowed  by  decree  for 
redemption,  it  is  usual  to  dismiss  the  bill,  which  amounts  to  a  bar  of  the  equity 
of  redemption.  Ferine  v.  Dunn,  4  John.  Ch.  140;  Bishop  of  Winchester  v. 
Paine,  11  Yes.  199;  Hansard  v.  Hardy,  18  Yes.  460;  Cholmley  t;.  Oxford,  2 
Atk.  267 ;  4  Kent,  186.  For  form  of  de<Tee  of  dismissal  in  such  case,  see  8 
Dan.  Cb.  Pr.  (4th  Am.  ed.)  2225. 
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Bedemption,  however,  by  her  is  optional.  And  should  she  here- 
after deliberately  elect  not  to  exercise  her  right  to  redeem,  the  dis- 
claimer of  the  assignees  cannot,  after  the  cesser  of  the  purpose 
for  which  it  was  first  intended,  be  considered  as  amounting  either 
to  a  contract  or  to  a  repudiation  of  the  estate. 

It  is  urged,  however,  for  the  respondent,  that  in  the  event  of  the 
wife  refusing  to  exercise  the  right  of  redemption  given  to  her  by 
the  decree,  the  other  part  of  that  decree  will  take  effect  by  which 
her  bill  will  be  dismissed  with  costs  as  against  the  mortgagee; 
and  it  is  said  that  in  that  event,  on  the  ground  either  of  the  dis- 
claimer being  equally  operative,  or  on  the  ground  of  the 

*  463    general  *  principles  of  the  Court,  the  antecedent  right  of 

the  assignees  in  respect  of  the  bankrupt's  estate  would  be 
extinguished. 

But  the  effect  of  the  decree  in  that  contingency  would  only  be  to 
dismiss  the  bill,  and  probably,  by  preventing  any  further  bill  by  the 
wife,  to  annihilate  her  equity  of  redemption.  For  that  equity  of 
redemption  being  a  thing  claimable  only  in  this  Court,  the  dis- 
missal of  the  bill  out  of  the  Court  would  extinguish  the  equity  of 
redemption,  which  would  consequently  be  no  longer  enforceable. 
That,  however,  applies  only  to  the  individual  who  has  filed  the  bill ; 
and  I  do  not  think  that,  because  the  plaintiff  fails  to  redeem,  there- 
fore any  right  of  redemption  belonging  to  the  defendants  is  equally 
lost. 

It  follows  therefore  that  should  tlie  wife  fail  to  redeem,  and  her 
bill  be  consequently  dismissed,  the  assignees  would  no  longer  be 
bound  by  their  disclaimer ;  their  interest  in  the  bankrupt's  estate 
would  remain  unaffected  by  the  dismissal  of  the  bill,  and  they 
would  be  restored  to  their  right  to  the  bankrupt's .  life-interest  in 
the  property  in  question. 

In  this  state  of  things,  nothing  having  been  done,  and  it  being  very 
uncertain  what  will  be  done  under  the  decree,  Mr.  Pyke,  the  mort- 
gagee, applies  in  the  bankruptcy  to  be  allowed  to  prove  his  debt. 

The  assignees  contend  that  the  ordinary  rule  should  have  been 
applied,  and  that  the  proof  should,  if  admitted  for  the  full  amount, 
have  been  so  admitted  subject  to  the  contingency  of  this  decree 
coming  into  operation. 

The  decree  may  come  into  operation  in  either  of  two 

*  464   ways ;  viz.,  either  by  way  of  redemption  or  by  dismissal  *  of 

the  bill.    In  the  former  alternative,  the  life-interest  of  the 
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bankrupt  is  annihilated  by  the  effect  of  the  decree,  and  any  direc- 
tion for  the  sale  of  such  interest  would  require  to  be  made  subject 
to  the  contingency  of  the  election  by  the  plaintiff  to  exercise  her 
right  to  redeem.  In  the  latter  alternative,  the  life-interest  would 
remain  intact,  and  in  that  event  the  order  should  direct  the  sale  of 
the  life-interest,  and  allow  proof  for  the  balance  after  deduction  of 
the  proceeds  of  sale.  A  further  question  will  arise  if  the  wife 
redeems  the  mortgage,  whether  she  will  become  entitled  to  the 
benefit  of  the  mortgagee's  proof;  but  that  is  a  question  which  will 
arise  in  the  bankruptcy. 

I  think  the  proof  should  be  varied  in  the  following  way ;  viz.,  by 
adding  to  it  directions  that  in  the  event  of  the  plaintiff's  bill  being 
dismissed  with  costs,  the  life-estate  of  the  bankrupt  which  has  been 
transferred  to  the  assignees  in  bankruptcy  shall  be  sold,  the  pro- 
ceeds deducted  from  the  amount  of  debt  proved,  and  proof  admitted 
only  for  the  residue ;  but  that  in  the  event  of  the  plaintiff  redeem- 
ing the  mortgage  in  the  manner  expressed  in  the  decree  the  proof 
shall  be  admitted  subject  and  without  jfrejudice  to  any  question  as 
to  the  right  to  expunge  the  same,  either  wholly  or  partially,  or  to 
keep  the  same  alive  for  the  benefit  of  the  person  paying  the  debt 
to  the  mortgagee. 


•In  the  Matter  of  The  JOINT-STOCK    COMPANIES   *466 

ACTS,   1856  &  1867, 

AND 

In  the  Matter  of  The  MOSELEY  GREEN  COAL  AND 

COKE  COMPANY  LIMITED. 

FOX'S    CASE. 

1863.    April  18.    Before  the  Lord  Chancellor  Lord  Wbstbury. 

Where  a  person^a  name  appeared  as  that  of  a  shareholder  in  a  joint-stock  com- 
pany's register,  and  minute  and  other  books,  and  had  been  so  included  in  the 
yearly  returns  to  the  registrar  of  joint-stock  companies,  but  it  appeared  on 
the  evidence  that  he  had  never  agreed,  or  acted  in  such  a  manner  as  to  in- 
duce others  to  believe  that  he  had  agreed,  to  become  a  shareholder  in  the 
company,  and  that  he  had  promptly  repudiated  an  attempt  on  the  part  of  the 
secretary  of  the  company  to  place  him  in  the  position  of  a  shareholder :  Held, 
that  upon  an  application  in  Chancery  under  the  Joint-stock  Companies  Act, 
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1856,  §  25,  and  in  bankraptc^  in  the  matter  of  tbe  winding-up  to  remoTe  his 
name  from  the  register  and  from  the  list  of  contributories,  be  was  entitled  to 
the  relief  sought.  ^ 

The  books  of  a  company  are,  under  the  Joint-stock  Companies  Act,  1856,  §  40, 
only  evidence  as  between  shareholders,  and  cannot  be  accepted  aa  evidence 
on  the  question  whether  a  person  is  or  is  not  a  shareholder. 

This  was  an  appeal  by  Sir  Charles  Fox  from  tbe  refusal  of  Mr. 
Commissioner  Goulbubn  to  vary  the  list  of  contributories  of  the 
above-named  company,  which  was  b^ing  wound  up  under  the  above- 
mentioned  Acts,  by  striking  out  the  appellant's  name  therefrom. 
The  list  had  been  settled  in  the  unavoidable  absence  of  the  appel- 
lant, and  the  object  of  the  application  to  the  commissioner  was  to 
obtain  a  reviewal  of  that  settlement  so  far  as  it  regarded  the 
insertion  of  the  appellant's  name  in  the  list. 

The  facts  on  which  the  official  liquidator  based  his  claim  to 
include  the  appellant  in  the  list  were,  that  his  name  appeared  as 
that  of  a  shareholder  in  the  register,  journal,  ledger,  share  ledger, 
share  certificate  book  and 'minute-books  of  the  company,  and  that 
it  had  been  included  in  the  returns  of  the  years  1861  and  1862 

to  the  registrar  of  joint-stock  companies. 
*  466  *  The  facts  on  which  the  appellant  relied  as  entitling  him 
to  have  his  name  removed  from  the  list  of  contributories  as 
settled  were,  in  effect,  that  he  was  the  company's  consulting  engi- 
neer, in  which  capacity  the  company  was  in  his  debt,  and  that  he  was 
not  otherwise  connected  with  the  company,  save  that  he  had  been 
employed  in  getting  it  up;  that  he  had  never  applied  for  or 
accepted  any  shares  in  it,  and  that  his  name  had  been  wrongfully 
inserted  as  that  of  a  shareholder  in  tiie  various  places  in  which  it 
so  appeared  in  the  company's  books ;  that  he  had  been  often  pressed 
to  take  shares  in  the  company,  and  had  as  often  refused  so  to  do, 
nor  had  he  ever  paid  any  money  in  respect  of  shares ;  that  he  had 
received  a  notice  by  a  letter  of  the  secretary  dated  the  80th  of 
October,  1861,  of  an  allotment  of  shares  to  him,  and  that  the  cer- 
tificate was  a  form  of  receipt  for  signature ;  tiiat  he  had  not  signed 
it,  but  had  written  a  letter  in  reply,  and  carried  that  letter  with  the 
receipt  to  the  secretary  himself,  telling  him  it  was  a  ^*  try  on,"  and 
that  the  letter  was  as  follows :  "  I  am  sorry  to  say  that  I  do  not 
think  I  should  be  justified  in  complying  with  your  request  to  sign 
the  receipt  for  twenty  shares  in  the  Moseley  Green  Company 
inclosed  in  your  note  of  yesterday,  as  doing  so  would,  in  tbe  event 
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of  the  companj  being  wound  up,  make  me  a  contributory,  which 
was  certainly  never  intended.  What  I  undertook  to  do  was,  to 
receive  twenty  shares  (paid  up)  in  part  payment  of  my  professional 
charges  spread  over  the  execution  of  the  whole  work  ;  but  I  care- 
fully explained  that  I  should  not  place  myself  in  a  position  to  be 
subject  to  calls,  and  this  arrangement,  in  the  event  of  the  works 
going  on  under  my  charge,  I  am  willing  to  carry  out.  From  tbis 
you  will  perceive  that  I  am  of  opinion  that  should  the  company  now 
break  up,  I  am  in  no  way  bound  to  incur  any  responsibility  in 
respect  to. shares.  I  accordingly  return  the  certificate  for 
twenty  shares  and  the  receipt  you  sent  *me;"  that  he  *467 
had  attended  the  meetings  of  the  company,  if  at  all, 
always  as  engineer,  and  never  as  a  shareholder,  and  that  he  had 
never  taken  the  chair  at  any  meeting. 

Mr.  AmphleU  and  Mr.  Daridj  for  the  appellant.  —  Before  the 
appellant  can  be  put  upon  the  list  of  contributories  he  must  be 
shown  to  have  been  a  shareholder.  Joint-stock  Companies  Act, 
1856,  §§  61,  65.  His  name  is  on  the  register  of  shareholders  it  is 
true,  but  that  alone  is  not  enough  to  constitute  him  a  shareholder : 
his  acceptance  of  the  shares  endeavoured  to  be  saddled  upon  him 
must  also  be  shown.  lb.  §  19.  But  any  such  acceptance  in  the 
present  case  on  the  part  of  the  appellant  is  clearly  negatived  by 
the  evidence.  The  commissioner,  having  regard  to  the  Joint-stock 
Companies  Act,  1856,  §§  25,  60,  and  the  Joint-stock  Companies 
Act,  1857,  §  9,  and  also  the  dicta  in  Birch's  Case  (a)  and  Whittet^s 
Uascj  (6)  thought  that  the  appellant  should  have  applied  with  all 
speed  after  hearing  that  his  name  had  been  put  on  the  register  to 
have  it  removed  therefrom,  and  that  as  he  did  not  do  so  the  register 
was,  under  the  26th  section  of  the  Act  of  1856,  conclusive  evidence 
of  his  stattis  as  a  shareholder,  and  his  consequent  liability  to  be 
placed  on  the  list  of  contributories.  But  the  entry  in  question  is 
at  most  primd  facie  evidence  only  and  capable  of  being  rebutted, 
and  is  in  the  present  case  actually  rebutted  by  positive  evidence  to 
the  contrary.  And  as  the  appellant  never  was  in  fact  a  shareholder 
it  was  never  incumbent  on  him  to  apply,  under  the  25th  section  of 
the  Act  of  1856,  for  a  rectification  of  the  register  by  the  omission 
therefrom  of  his  name. 

(a)  2  De  G.  &  J.  10.  (6)  2  De  G.  &.  J.  677. 
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*  468       [The  Lord  Chancellor  asked  the  counsel  for  ,the  •  official 

liquidator,  with  reference  to  the  cases  which  had  been  cited, 
whether  they  were  willing  that  the  present  application  should  be 
considered  as  made  as  well  in  Chancery  as  in  Bankruptcy.] 

Mr.  Cole  and  Mr.  Roxhurghj  for  the  official  liquidator,  having 
signified  their  consent,  were  then  called  upon  on  his  behalf.  Their 
argument  was  to  the  following  effect :  — 

The  commissioner  could  not,  with  the  authorities  which  have 
been  cited  on  the  other  side  before  him,  have  made  any  other  order 
than  that  which  he  has  made.  He  had  no  jurisdiction  to  amend 
the  register  by  striking  the  appellant's  name  off  it,  and  conse- 
quently no  power  to  exclude  him  from  the  list  of  contributories. 
Bumes  v.  Penndl  (a)  disposes  of  the  argument  raised  upon  section 
19  of  the  Act  of  1856,  upon  the  point  of  acceptance  of  shares  by 
the  shareholder,  by  showing  that  as  between  the  appellant  and  the 
company  the  acceptance  must  be  treated  as  a  requisite  imposed 
upon  him  for  the  benefit  of  the  company,  and  the  absence  of  such 
acceptance  no  ground  for  allowing  him  to  retire  from  his  contract. 
Moreover,  here  the  entries  in  the  various  books  of  the  company  are, 
under  the  40th  section  of  the  Act  of  1856,  evidence  as  to  the  fact 
of  the  appellant's  status  as  a  shareholder. 

[The  Lord  Chancellor  remarked  that  the  section  in  question 
applied  only  as  between  shareholders,  and  had  no  effect  in  making 
the  books  of  the  company  evidence  on  the  question  whether  a  person 
was  a  shareholder  or  not.] 

A  reply  was  not  heard. 

♦  469       *  The  Lord  Chancellor.  — I  think  that  after  the  two  cases 

which  have  been  referred  to  by  the  appellant's  counsel  the  com- 
missioner could  not  have  taken  any  other  course  than  that  which  he 
has  taken.  At  the  same  time  I  think  that  there  is  nothing  upon  the 
evidence  to  show  that  the  appellant  ever  agreed,  or  acted  in  such  a 
manner  as  to  induce  other  people  to  believe  he  had  agreed,  to  become 
a  shareholder  in  respect  of  these  shares.  On  the  contrary  it  appears 

(a)  2  H.  L.  Gas.  497. 
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to  have  beei}  a  misunderstanding  on  the  part  of  the  secretary,  for 
which  the  conduct  of  the  appellant  gave  no  warrant,  to  enter  hina 
in  the  company's  register. 

It  is  said  that  he  attended  meetings  of  the  company.  Perhaps 
he  did  ;  but  he  states,  and  his  statement  remains  unquestioned,  that 
it  was  his  duty  to  attend  the  meetings  of  the  company  in  his  capa- 
city of  its  engineer.  The  books  of  the  company  cannot  be  received 
as  evidence  that  he  attended  those  meetings  in  the  capacity  of  a 
shareholder. 

Nor  can  any  imputation  of  want  of  promptitude  be  laid  to  his 
charge  in  his  mode  of  dealing  with  the  ingeniously  devised  plan  of 
tlie  secretary  for  making  him  out  a  shareholder.  And  if  the  secre- 
tary's action  arose  from  misconception  of  facts,  the  whole  thing 
ought  to  have  terminated  upon  the  misconception  being  dispelled. 

If,  therefore,  this  had  been  an  application  to  the  Court  of  Chan- 
cery anterior  to  the  winding-up  of  the  company,  the  appellant  would 
in  my  judgment  have  been  entitled  to  have  his  name  removed  from 
the  register. 

The  proper  mode  of  dealing  with  the  whole  matter  as  it 
now  comes  before  the  Court  will  be,  — r  counsel  for  the  *  official  *  470 
liquidator  consenting,  —  to  allow  the  amendment  of  the  pres- 
ent notice  of  motion  by  entitling  it  in  Chancery  as  well  as  in  Bank- 
rupt^^y,  and  making  it  extend  to  an  application,  under  the  25th 
section  of  the  Act  of  1856,  to  remove  the  appellant's  name  from 
the  register  of  shareholders,  as  well  as  an  application  to  remove 
that  name  from  the  list  of  contributories. 

Upon  the  notice  so  amended  I  shall  declare  that  the  appellant 
never  became  or  intended  to  become  a  shareholder  in  the  company, 
and  direct  the  removal  of  his  name  as  well  from  the  register  as 
from  the  list  of  contributories. 
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♦  471        *  Ex  parte  HENRY  RIDOUT  DOWNMAN. 

In  the  Matter  of  HENRY  RIDOUT  DOWNMAN,  a  Bankrupt. 

1863.    April  18.    Before  the  Lord  Chancellor  Lord  Wbstbuby. 

In  considering  the  qnestion  of  a  bankrupt's  discharge  with  reference  to  the  pro- 
visions of  the  Bankruptcy  Act,  1861,  §  159,  rule  3,  care,  and  even  some 
amount  of  severity,  is  properly  brought  to  bear  by  the  tribunal  which  has  to 
decide  the  question. 

The  debts,  the  contracting  of  which  by  the  bankrupt,  without  reasonable  or 
probable  ground  of  expectation  of  being  able  to  pay  the  same,  is  made  con* 
demnatory  by  the  section  and  rule  in  question,  must  be  debts  incurred  by  the 
bankrupt  and  within  the  scope  of  the  existing  proceedings  in  bankruptcy'. 

In  construing  the  words  **  rash  and  hazardous  speculation  ^  in  the  same  section 
and  rule,  **  rash^'  is  the  important  word,  that  is  to  say,  the  speculation  made 
condemnatory  by  the  section  and  rule  must  be  such  as  no  reasonably  prudent 
man  would  have  entered  into. 

Circumstances  under  which  a  bankrupt  was  held,  within  the  meaning  of  the 
section  and  rule  above  mentioned,  neither  to  have  contracted  debts  without 
reasonable  or  probable  ground  of  'expectation  of  being  able  to  pay  the  same, 
nor  to  have  been  guilty  of  rash  and  hazardous  speculation  conducing  to  his 
insolvency,  nor  of  unjustifiable  extravagance  in  living. 

This  was  an  appeal  of  the  bankrupt  from  an  order  of  Mr. 
Coinmissioner  Goulburn  suspending  the  appellant's  order  of  dis- 
charge for  twelve  months,  and  refusing  protection  until  tlie  appel- 
lant had  undergone  six  months'  imprisonment ;  the  ground  of  the 
order  being  that  the  Court  was  of  opinion  that  the  appellant 
could  not  have  had,  at  the  time  his  debts  were  contracted,  any 
reasonable  or  probable  ground  of  expectation  of  being  able  to  pay 
the  same,  and  that  his  insolvency  was  attributable  to  a  long  course 
of,  and  continuance  in,  rash  and  hazardous  speculation,  and  also 
to  unjustifiable  extravagance  in  living. 

The  appellant  was  described  as  a  promoter  of  public  companies, 

and  the  unsecured  debts  which  appeared  upon  his  balance-sheets, 

and  which  amounted  to  1141^,  had  been  incurred  m  respect  of 

the  promotion  of  a  company  called  "  The  Warmley  Colliery  and 

Spelter  Works  Company,  Limited." 

*  472        *  This  company,  although  eventually  dissolved  for  insuf- 

ficiency of  subscriptions,  was  actually  formed  and  registered, 
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and  thereupon  the  appellant  became  entitled  to  two  sums,  amount- 
ing respectively  to  6000Z.  and  3000Z.,  from  two  gentlemen  named 
Marsden  and  Jones  respectively,  the  former  the  owner  of  a  colliery, 
the  latter  of  a  mine,  which,  if  the  business  of  the  company  had 
been  carried  on,  were  to  have  been  taken  over  by  it ;  and  for  the 
assurance  of  which  colliery  and  mine  respectively  to  the  company 
accordingly  Messrs.  Marsden  and  Jones  were  respectively  under 
contract  with  the  appellant. 

The  two  sums  of  5000Z.  and  3000/.  were  to  be  paid  respectively 
in  certain  proportions  in  cash  and  shares  of  the  company ;  and 
upon  the  dissolution  of  the  latter,  Messrs.  Marsden  and  Jones 
respectively  declared  their  contracts  determined,  leaving  the  appel- 
lant to  his  remedy  against  them  by  way  of  an  action  for  damages, 
and  a  quantum  meruit  for  his  services  in  connection  with  the 
negotiation  of  the  sales  to  the  company,  or  otherwise  as  he  might 
be  advised. 

No  proceedings  had  been  in  fact  taken  against  Messrs.  Marsden 
and  Jones,  or  either  of  them,  by  reason  of  want  of  assets  in  the 
bankruptcy,  but  they  were  described  as  responsible  persons. 

The  appellant  was  arrested  in  May,  1862,  upon  a  writ  of  execu- 
tion founded  on  a  bill  of  exchange,  and  was  adjudged  a  bankrupt 
on  his  own  petition  on  the  20th  of  the  following  month.  His 
failure  he  attributed  to  the  non-payment  of  the  above-mentioned 
sums  of  5000/.  and  3000/.  There  were  entries  of  126/.  for  lia- 
bilities, but  none  for  personal  expenditure,  in  the  balance-sheet. 
On  tlie  27th  of  June,  1862,  the  appellant  applied  for  his 
release  from  prison,  but  it  was  refused,  as  it  was  also  *  on  *  473 
the  20th  of  flie  July  following,  unless  he  could  find  bail. 
The  18th  of  August,  15th  of  September,  and  27th  of  November, 
1862,  were  devoted  to  the  question  of  his  last  examination,  which 
he  passed  on  the  last-mentioned,  day,  and  the  question  of  his  dis- 
charge was  adjourned  to  the  26th  of  January,  1863.  Thence  it 
was  again  adjourned  to  the  2d  of  March,  upon  which  day,  after 
the  appellant  had  been  examined  vivd  voce,  the  learned  commis- 
sioner took  time  to  consider  his  judgment. 

This  he  delivered  on  the  9th  of   March,  1863,  in   the 
terms  set  out  below  (a)  (whence  and  from  the  judgment  *  of    *  474 

(a)  **The  bankrupt  aska  for  an  order  of  discharge.  He  is  not  so  mnch 
opposed  by  the  assignee  who  opposed  htm  in  the  first  instance ;  but  the  case  has 
been  left  in  the  hands  of  the  Court.    This  is  the  bankrupt's  third  failure.    Under 
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the  Lord  Chancellor  the  other  material  facts  of  the  case  will 
appear),  and  made  the  order  now  under  appeal. 

Mr.  Bacon^  for  the  appellant,  who,  notwithstanding  tlie  commis- 
sioner's refusal  of  protection,  was  still  at  large,  read  the  commis- 
sioner's judgment,  and  commented  on  the  terms  of  tlie  Bankruptcy 
Act,  1861,  §§  158,  159.  (a)     He  contended  that  the  appellant's 

bis  first  failure  the  debts  were  1700/.,  and  there  were  no  assets.  Under  the 
second  insolvency  the  debts  were  35002.,  with  a  similar  result  as  to  assets ;  and 
under  the  present  failure  the  debts  are  12002.,  and  the  bankrupt  does  not  pro- 
duce a  single  shilling  for  his  creditors.  The  bankrupt,  it  appears,  has  resided 
at  Boulogne,  a  place  much  frequented  by  persons  of  his  description;  at  the 
Upper  Mall,  Hammersmith ;  at  Notting-hill ;  at  Willesdon,  near  Barnes,  Surrey, 
and  other  places;  his  offices  being  in  Copthall  buildings,  and  in  Size-lane. 
Although  the  bankrupt  has  twice  before  failed,  he  does  not  seem  to  have  been 
by  any  means  chary  in  his  expenditure.  The  outlay  is  stated  at  6002.  per  year. 
When  the  case  came  before  me  I  asked  the  bankrupt  to  state  what  reasonable 
or  probable  expectation  he  had  of  being  able  to  pay  his  present  debts ;  but  the 
only  explanation  given  was,  that  he  made  certain  contracts,  and  that  he  expected 
them  to  be  fulfilled,  thus  hoping  to  be  enabled  to  pay  his  creditors.  The  bank- 
rupt having,  in  right  of  his  wife,  a  separate  income  of  6002.  per  year,  was 
enabled  to  keep  up  a  certain  appearance  in  the  world,  and  people  were  deluded 
into  giving  him  credit  upon  the  supposition  that  he  was  a  man  of  property  -^ 
the  fact  being,  that  his  wife^s  income  could  never  be  available  in  any  way  for  the 
payment  of  the  creditors.  It  is  not  to  be  endured  that  men  like  the  bankrupt, 
who  are  constantly  making  their  appearance  in  this  Court,  should  be  allowed  to 
defy  their  creditors.  I  cannot  do  less  than  suspend  the  order  of  discharge  for 
twelve  months,  and  I  shall  not  allow  protection  until  the  bankrupt  has  suffered 
six  months^  imprisonment.^* 

(a)  These,  so  far  as  they  are  material,  are  respectively  as  follow :  — 

*'  158.  After  the  bankrupt  has  passed  his  last  examination,  unless  an  order 
of  discharge  shall  have  been  previously  made  as  hereinbefore  provided,  the 
Court  shall  appoint  a  sitting  for  the  purpose  of  considering  the  question  of 
granting  the  bankrupt  such  order.  Fourteen  days*  notice  of  such  sitting  shall  be 
given  in  the  London  Gazette,  and  such  newspapers  as  the  Court  shall  direct. 
The  assignees  or  any  crediior  who  has  proved  may  be  heard  against  such  dis- 
charge. 

*'  159.  In  granting  orders  of  discharge  the  following  rules  shall  be  ob- 
served :  — 

"3.  If .  .  .  there  shall  be  made,  or  shall  appear  to  the  Court  to  exist,  objec- 
tions to  the  granting  of  an  immediate  discharge,  the  Court  shall  proceed  to 
consider  the  conduct  of  the  bankrupt  before  and  after  adjudication,  and  the 
manner  and  circumstances  in  and  under  which  his  debts  have  been  contracted ; 
and  if  the  Court  shall  be  of  opinion  that  the  bankrupt  has  ...  or  that  he  coald 
not  have  had  at  the  time  when  any  of  his  debts  were  contracted,  any  reasonable 
or  probable  ground  of  expectation  of  being  able  to  pay  the  same,  ...  or,  whether 
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conduct  did  not  deserve  the  censure  passed  upon  it  by  the  commis- 
sioner, that  his  claims  against  Messrs.  Marsden  and  Jones  were 
independent  of,  and  did  not  fall  with,  the  collapse  of  the  company  ; 
and  that  upon  the  whole  case  he  was  entitled  to  his  discharge. 

*  Mr.  RooAtirghj  for  the  assignee,  left  the  case  in  the  *  475 
hands  of  the  Court. 

The  Lobd  Chancellor.  —  The  learned  commissioner  is  much 
to  be  commended  for  the  strict  examination  which  he  has  made  of 
this  case,  especially  as  there  was  no  opposing  creditor  before  him. 
I  think  he  was  right  in  referring  to  the  bankrupt*s  position  at  the 
time  when  he  incurred  these  debt&,  and  that  his  reference  in  this 
respect  was  correct  under  the  159th  section  of  the  statute. 

Still  it  is  incumbent  upon  the  Court,  with  regard  to  that  statute, 
to  look  only  to  debts  which  actually  appear  to  have  been  incurred 
by  the  bankrupt  and  which  come  within  the  reach  of  the  present 
insolvency. 

The  learned  commissioner  charges  the  bankrupt  in  the  first 
place  with  contracting  these  debts  without  any  reasonable  or 
probable  ground  of  expectation  of  being  able  to  pay  them.  But 
the  only  transactions  in  which  the  bankrupt  appears  to  have  been 
engaged  during  the  period  of  time  in  which  the  debts  were  con- 
tracted were  transactions  relating  to  the  purchase  of  two  large 
concerns,  one  a  colliery,  the  other  a  mine.  What  may  have  been 
the  prudence  of  these  transactions  may  be  considered  hereafter, 
but  certainly  they  appear  to  have  been  bond  fide  contracts.  They 
seem  to  have  been  likely  to  afford  the  bankrupt  a  considerable  sum 
of  money.  Supposing,  therefore,  that  these  were  bond  fide  trans- 
actions and  not  deserving  the  name  of  rash  and  hazardous  specu- 
lations, and  supposing  the  debts  specified  in  the  balance-sheet  to 
have  been  incurred  only  or  chiefly  by  reason  of  these  transactions, 

trader  or  not,  that  his  insolvency  is  attributable  to  rash  and  hazardous  specula- 
tion, or  unjustifiable  extravagance  in  living,  .  .  .  the  Court  may  refuse  an  order 
of  discharge,  or  may  suspend  the  same  from  taking  effect  for  such  time  as  the 
Court  may  think  fit,  or  may  grant  an  order  of  discharge  subject  to  any  condition 
or  conditions  touching  any  salary,  pay,  emoluments,  profits,  wages,  earnings,  or 
income  which  may  afterwards  become  due  to  the  bankrupt,  and  touching  afler- 
acquired  property  of  the  bankrupt,  or  may  sentence  the  bankrupt  to  be  impris- 
oned for  any  period  of  time  not  exceeding  one  year  from  the  date  of  such 
sentence.** 
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I  should  be  unable  to  come  to  the  conclusion  that  the  debts 

*  476    were  incurred  *  without  any  reasonable  or  probable  ground 

of  expectation  of  being  able  to  pay  them.  I  have  no  reason 
to  beliete  but  that  the  assignee  and  the  creditors  have  stated  to 
the  Court  what  they  believe  to  be  the  facts,  and  that  in  tlie  honest 
discharge  of  their  duty  they  have  given  their  opinion  to  the  Court 
without  any  improper  collusion  or  connivance  with  the  bankrupt. 
The  proceedings  taken  by  the  assignee  also  confirm  the  supposition 
that  these  transactions  of  the  bankrupt  were  band  fide  transac- 
tions. 

I  must  say,  therefore,  that,  although  I  am  very  unwilling  to 
come  to  any  different  conclusion  from  that  of  the  learned  commis- 
sioner, I  do  not  agree  with  him  in  his  first  conclusion,  that  these 
debts,  amounting  to  about  the  sum  of  11002.  and  which,  with  the 
exception  of  70/.,  are  wholly  attributable  to  the  expenses  incurred 
by  the  bankrupt  about  the  transactions  in  question,  are  clearly 
proved  to  have  been  incurred  without  any  reasonable  or  probable 
ground  of  expectation  of  being  able  to  pay  the  same.  If  either 
of  the  transactions  in  which  the  bankrupt  was  engaged  had  suc- 
ceeded, he  would  have  received  a  sum  of  money  which  would  have 
much  more  than  covered  the  amount  of  the  debts  he  had  incurred. 

The  next  consideration  is  whether  the  contracts  in  question, 
although  bond  fide  contracts,  deserve  the  name  of  rash  and  haz- 
ardous speculations. 

It  is  difficult  to  assign  the  limits  to  be  placed  upon  language  so 
general  in  its  character  and  description  as  that  foimd  in  this  clause 
of  the  Act.  Its  terms  must  be  obeyed,  but  they  are  so  indefinite 
as  to  leave  to  the  judge  who  has  to  interpret  them  a  larger  amount 
of  discretionary  power  than  in  a  statute  of  this  nature  ought  to 
be  entrusted  to  any  tribunal,  a  discretionary  power  tlie 

*  477    existence  of  which  may  occasionally  lead  to  *  the  conclu- 

sions of  one  tribunal  being  at  variance  with  the  conclusions 
of  another. 

A  gentleman  contracts  witli  the  owner  of  a  mine  to  give  him  a 
certain  sum  of  money  for  that  mine,  the  contract  to  a  certain 
extent  being  made  dependent  upon  the  formation  of  a  company. 
These  are  transactions  which  occur  with  frequency.  Frequently 
flourishing  and  beneficial  interests  have  had  their  commencement 
in  arrangements  and  contracts  of  that  description.  I  cannot  say 
that  a  transaction  of  that  nature,  apparently  a  bond  fide  one  in  this 
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Bense,  that  it  is  entered  into  between  the  bankrupt  and  the  mine* 
owner  witli  a  belief  on  the  part  of  botli  that  it  is  a  practicable  con- 
tract, a  thing  capable  of  being  brought  into  operation  fairly  and 
honestly,  comes  under  the  denomination  of  being  rash.  Hazard- 
ous it  is  no  doubt  in  this  sense,  that  there  may  be  danger  and 
uncertainty  attending  its  success  ;  but  in  order  to  come  within  the 
condemnatory  clause  of  this  statute,  the  transaction  must  be  a 
speculation,  a  rash  speculation,  and  a  hazardous  speculation.  Prob- 
ably the  important  word  here  is  ^'  rash,"  that  is  to  say,  it  must  be 
a  speculation  in  which  no  reasonably  prudent  man  would  have 
engaged.  I  cannot  say,  having  regard  to  these  contracts  and  to 
what  has  taken  place  respecting  them,  that  I  think  they  can  be 
judicially  denominated  ^^  rash  and  hazardous  speculations  "  within 
the  meaning  of  the  statute. 

There  then  remains  a  third  point  which  has  been  adverted  to. 
There  is  undoubtedly  considerable  truth  in  the  learned  commis- 
sioner's remarks  with  regard  to  the  bankrupt  having  traded  upon 
false  credit,  owing  to  the  existence  of  his  wife's  separate  estate. 
But  that  rather  points  to  the  state  of  the  law  which  allows  such  a 
separate  estate  to  exist,  and  I  do  not  think  that  the  fact  can 
be  adduced  *to  prove  unjustifiable  extravagance  of  living  on  *478 
the  part  of  the  bankrupt.  That  ought  to  appear  from  the 
balance-sheet.  But  the  characteristic  of  the  balance-sheel;  in  the 
present  instance  is  that  there  is  not  apparently  here  a  single  debt 
that  does  not  come  under  one  or  othet*  of  these  two  descriptions, 
namely:  debts  having  immediate  relation  to  the  two  contracts 
upon  which  the  bankrupt  was  depending,  and  debts,  two  or  three 
in  number  only,  which  appear  to  have  been  contracted  for  the 
purchase  of  a  share  in  a  Canadian  railway,  and  for  the  purchase  of 
a  share  in  a  mining  claim,  which  is  the  subject  of  a  counter  claim, 
from  a  Mr.  De  Castro,  who  has  neither  proved  under  the  bank- 
ruptcy nor  in  any  way  contributes  to  oppose  the  bankrupt's  dis- 
charge. 

Therefore,  upon  a  proper  review  of  the  whole  circumstances  of 
the  case,  and  limiting  the  inquiry  to  the  case  of  debts  coming 
within  the  immediate  scope  of  the  present  bankruptcy,  those  being 
the  debts  to  which  the  attention  of  the  judge  must  be  confined  in 
dealing  with  the  159th  section  of  the  statute,  it  is  not  in  my 
judgment  fit  to  brand  the  bankrupt  judicially  with  the  mark  that 
his  debts  have  been  contracted  without  reasonable  or  probable 
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ground  of  expectation  of  his  being  able  to  pay  them,  or  that  debts 
have  been  contracted  by  hiin  by  reason  of  contracts  which  must 
be  held  to  be  rash  and  hazardous  speculations. 

I  agree  with  the  learned  commissioner  in  his  view  of  the  neces- 
sity for  examining  these  cases  with  care,  and  even,  I  may  add,  with 
some  amount  of  seyerity ;  but  after  that  has  been  done,  in  the 
present  instance  I  cannot  bring  the  case  within  the  fair  meaning 
of  the  Act,  and  I  think,  therefore,  the  order  of  discharge  ought  to 
have  been  and  must  now  be  granted  to  the  bankrupt  in  the  usual 
way. 

*  479  *  [  Some  discussion  then  took  place  as  to  the  deposit, 
which  was  stated  at  the  bar  to  have  been  contributed  by  the 
bounty  of  the  appellant's  friends,  and  as  to  the  costs  of  the  as- 
signee, it  being  alleged  at  the  bar  that  there  were  no  assets  in  the 
bankruptcy.] 

The  Lord  Chancellor.  —  With  regard  to  deposits  made  by  a 
bankrupt,  they  must  be  treated  as  the  bankrupt's  moneys  and 
dealt  with  accordingly.  In  the  present  case  the  deposit  may  be 
returned  to  the  bankrupt.  The  appearance  of  the  assignee  here 
is,  I  think,  under  the  circumstances  of  the  case,  right,  but  I  must 
leave  him  to  get  his  costs  out  of  the  estate. 


GIBBS  V.  DANIEL. 

1863.    May  1.    Before  the  Lords  Justicbs. 

Where  the  circumBtances  of  the  case  tnake  it  expedient,  the  Court  will  require 
security  from  a  person  entitled  to  receive  costs  under  a  decree  to  refund 
them  in  the  event  of  an  appeal  from  the  decree  proving  successful,  or  will 
otherwise  provide  for  their  being  refunded  in  that  event,  as  by  ordering  their 
interim  payment  into  Court. 

This  was  an  appeal  from  the  refusal  with  costs  by  Vice-chan- 
cellor Stuabt  of  a  motion  made  by  the  appellants. 
At  the  hearing  of  the  cause,  (a)  the  plaintiffs,  the  present  re- 

(a)  4  Oiff.  1. 

[  862  ] 


GIBBS  V.  DANIEL.  *  479 

spondents,  had  obtained  a  decree  in  their  favour  with  costs  to  be 
taxed  and  paid  by  the  defendants,  the  present  appellants.  The 
decree  had  been  enrolled,  and  notice  given  by  the  appellants  of  an 
appeal  to  the  House  of  Lords.  The  costs,  which  by  the  decree 
were  directed  to  be  taxed  and  paid  by  the  appellants,  had  been 
taxed  at  695Z.,  but  not  paid. 

*  In  this  state  of  things  the  appellants  moved  for  a  stay    *  480 
of  proceedings  under  the  decree  pending  the  appeal ;  or,  in 
the  alternative,  for  a  stay  of  proceedings  under  the  decree  as  re- 
garded the  enforcing  the  payment  of  the  costs  of  the  suit,  by  the 
decree  directed  to  be  taxed  and  paid,  pending  the  appeal. 

The  Yice-Chancellor  refused  the  motion  with  costs,  and  the 
present  appeal  from  his  Honor's  decision  was  brought. 

The  alleged  ground  on  which  the  application  was  based  was, 
that  the  respondents'  circumstances  were  such,  that  if  the  costs  in 
question  were  paid  to  them  under  the  decree,  the  appellants  had 
no  chance  of  getting  them  refunded  in  case  of  the  appeal  resulting 
in  their  favour. 

Mr.  Bacorij  Mr.  Charles  Sail,  and  Mr.  Everitty  for  the  appel* 
lants. 

Mr.  Malins  and  Mr.  W.  W.  Mackesonj  for  the  plaintiffs  in  the 
suit,  supported  the  Vice-Chancellor's  order. 

Archer  v.  Hudson^  (a)  Bainbrigge  v.  Baddeley^  (6)  Pinkett  v. 
Wrighty  (<?)  and  Warner  v.  Smith  (i)  were  referred  to. 

Their  Lordships  ordered  the  costs  to  be  paid  to  the  plaintiffs' 
solicitor,  upon  personal  security  being  given  for  their  return  if 
ordered,  or  upon  an  undertaking  being  given  by  the  solic- 
itor to  abide  by  such  order  as  their  *  Lordships  might  make  *  481 
after  the  decision  of  the  appeal  by  the  House  of  Lords ; 
but  if  no  security  or  undertaking  should  be  given,  then  the  costs 
in  question  were  to  be  paid  into  Court.  Their  Lordships  also 
directed  the  Vice-Chancellor's  order,  as  to  the  costs  of  the  motion 
before  him,  to  stand,  and  reserved  the  costs  of  the  appeal. 

(a)  8  Beav.  321.  (6)  10  Beav.  35.  (c)  4  Hare,  160. 

((Q  Cor.  L.JJ.,  24th  Feb.  1863,  reported,  but  not  upon  this  point,  1  De  6., 
J.  h  S.  337. 
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ROLFE  V.  PERRY. 

1863.    March  11.    May  6.     Before  the  Lord  Chancellor  Lord  Wbstbubt. 

A  will  executed  by  the  testator  before  the  time  fixed  for  the  commencement  of 
Mr.  Locke  King^s  Act  (Stat.  17  &  18  Vict.  c.  113),  but  not  coming  into 
operation  until  afler  that  date,  is  as  between  claimants  under  it  "  a  will 
already  made  ^  within  the  meaning  of  the  proviso  in  the  Act,  which  reserves 
the  rights  of  persons  claiming  under  or  by  virtue  of  such  a  will. 

The  republication  of  such  a  will  at  a  time  subsequent  to  the  time  fixed  for  the 
commencement  of  the  Act  does  not,  as  between  the  same  persons,  deprive  it 
of  its  character  of  being  **  a  will  already  made,^^  within  the  meaning  of  the 
proviso. 

This  was  a  suit  instituted  by  the  executors  of  Nathaniel  Perry 
for  the  administration  of  his  estate.  Several  questions  were  in- 
volved, and  amongst  them  was  thought  to  be  included  the  question 
whether  the  testator's  real  estate  was,  under  the  operation  of  Locke 
King's  Act  (17  &  18  Vict.  c.  113),  exonerated  from  payment 
of  mortgage  debts  charged  upon  it ;  and  this  question  was,  in  pur- 
suance of  an  arrangement  at  the  hearing  before  the  Vice-chancellor 
Wood,  and  in  consideration  of  the  apparently  conflicting  nature  of 
the  decisions  upon  the  Act  in  question,  heard  by  the  Lord  Chan- 
cellor in  the  first  instance. 

The  material  facts  of  the  case  were  as  follows :  — 

The  testator,  by  a  will  dated  the  6th  of  September,  1847,  directed 
his  just  debts  and  funeral  and  testamentary  expenses  to  be  paid  out 
of  his  personal  estate :  and  after  payment  of  the  same  he  bequeathed 
the  residue  of  his  personal  estate  to  his  daughter  Sarah  Ann  Perry 
(who  died  in  his  lifetime),  and  devised  (in  the  events 
*  482  *  which  happened)  all  his  real  estate  and  property  to  his 
brother  Thomas  Perry,  his  heirs  and  assigns  for  ever. 

On  the  2d  of  December,  1861,  the  testator  made  another  will  of 
that  date,  which  purported  to  be  his  last  will  and  testament,  and 
whereby  he  simply  appointed  the  plaintiffs  executors  and  trustees 
of  that  his  will,  and  gave  a  pecuniary  legacy,  and  in  certain  events 
a  further  pecuniary  legacy,  to  his  servant. 

The  testator  died  on  the  7th  of  December,  1861,  and  both  the 
wills  were  proved  by  the  plaintiffs,  the  executors  of  the  first  will 
having  renounced  probate  thereof.  The  testator's  real  estate  was, 
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as  to  some  parts  of  it,  subject  to  certain  mortgages  afifecting  those 
parts  respectively. 

Mr.  WtckenSy  for  the  plaintiffs,  having  opened  the  case  and  called 
the  attention  of  the  Court  to  the  provisions  of  Mr.  Locke  Eang's 
Act,  (a)  — 

Mr.  Daniel,  for  Thomas  Perry's  representatives,  Mr.  Amphlettj 
for  the  testator's  widow,  and  Mr.  Rendall,  for  the  testator's  next 
of  kin,  proceeded  to  argue  the  question  of  exoneration ;  and 
WoolsteTicroft  v.  Woolstencrofi,  (6)  Una  v.  Tatham^  (c)  Moore  v. 
Moore  J  (d)  Mellish  v.  Vallins^  {e)  Pembrooke  v.  Friend,  (jg)  were 
referred  to. 

Eventuallv  the  case  was  ordered  to  stand  over  for  a  few 
days,  the  Lord  Chancellor  calling  attention  to  the  *  proviso  *  483 
at  the  end  of  the  1st  section  of  the  Act,  and  to  the  fact  that 
the  will  under  which  Thomas  Perry's  representatives  claimed  was, 
in  fact,  a  will  made  before  the  Act,  whatever  might  be  the  effect  to 
be  attributed  to  the  execution  by  the  testator  of  the  subsequent  will 
of  1861,  and  remarking,  in  effect,  that  whereas  a  direction  con- 
tained in  a  will  made  in  1847,  that  the  testator's  debts  should  be 
paid  out  of  his  personal  estate,  was  in  the  then  state  of  the  law  no 
indication  of  intention  on  his  part,  but  merely  an  enunciation  of 
the  general  rule  of  law  on  the  subject,  it  was  difficult  to  see  how 
words  which  in  1847  were  inoperative  as  expressive  of  an  inten* 
tion,  could  be  construed  in  1861  as  bearing  an  entirely  different 
meaning  and  being  expressive  of  an  intention. 

May  6. 

The  case  came  on  again  on  this  day,  and  upon  the  question  of 
exoneration  the  following  further  authorities  were  cited,  viz..  Jar- 
man  on  Wills,  (K)  and  JEmusa  v.  Smith  (t)  and  Webb  v.  Byng  (A) 
there  cited  ;  and  as  to  the  effect  to  be  attributed  to  the  execution 

(a)  See  the  material  passages  of  this  Act,  set  oat  above,  p.  446,  note  (6). 

(6)  2  De  G.,  F.  &  J.  847.  (c)   Supra,  p.  448. 

(d)  10  W.  R.  877 ;  reversed  on  appeal,  1  be  G.,  J.  &  S.  602. 

(«)  2  J.  &  H.  194.  (t)   2  De  G.  &  S.  722. 

(g)  2  J.  &  H.  182.  ik)  2  E.  &  J.  669. 

{h)  Vol.  1,  p.  810,  8d  ed. 

[866] 


*  482  CASES  IN  CHANCERY. 

of  the  will  of  1861  by  the  testator,  Williams  on  Executors,  (a) 
and  The  Attorney- Q-eneral^.  Heartwell^(J))  and  also  the  New  Wills 
Act  (7  Will.  4  &  1  Vict.  c.  26),  §  84. 

The  Lord  Chancellor.  —  The  first  question  is,  whether  this 
Act,  passed  in  the  year  1854,  has  any  application  whatever  to  the 
present  case. 

It  was  the  object  of  the  legislature  in  passing  this  statute 

*  484    to  prevent  the  rule  it  laid  down  from  being  a  *  retrospective 

rule.  It  defines  accurately  the  period  whence  the  statute 
shall  come  into  force,  and  what  effect  it  is  to  have  prospectively. 
It  declares  expressly,  that  the  statute  shall  not  have  a  retrospective 
operation  so  as  to  affect  the  rights  of  persons  claiming  under  '*  any 
will  already  made."  The  various  claimants  in  the  present  case 
are  persons  who  (so  far  as  the  present  controversy  extends)  claim 
alike  under  a  will  made  in  1847 ;  the  devisee  of  the  real  estate 
referring  his  rights  to  the  devise  contained  in  the  will  of  that  year ; 
and  the  other  question  which  has  been  discussed  at  the  bar,  namely, 
that  of  exoneration,  and  as  to  the  indication  of  a  contrary  or  other 
intention  within  the  meaning  of  the  Act,  depending  on  the  mean- 
ing of  the  words  in  the  same  will.  What,  then,  does  the  legislature 
intend  by  the  words  "  will  already  made  "  ? 

It  is  said  that  nothing  can  be  properly  denominated  a  will  until 
after  the  death  of  the  testator,  when  it  comes  into  operation. 

I  am  not  of  opinion  that  this  is  the  meaning  of  the  word  "  will " 
in  this  part  of  the  statute.  I  think  the  design  of  the  legislature, 
as  evidenced  from  the  whole  scope  of  the  Act,  was  to  prevent  the 
application  of  this  new  rule  of  distribution  to  any  landed  estate 
when  that  estate  is  found  to  be  disposed  of  and  governed  by  the 
operation  of  a  will  actually  made  antecedently  to  the  time  fixed  by 
the  legislature,  namely,  the  1st  of  January,  1855.  And  the  word 
"  will "  is,  of  course,  used  here  with  reference  to  its  state  and 
effect  as  a  will ;  but  it  denotes  an  instrument  already  made  as  an 
instrument  which  shall  hereafter  come  into  operation  as  such. 
The  proviso  is  express  that  the  statute  shall  not  affect  the  rights  of 
persons  "  claiming  under  or  by  virtue  of  any  will,  deed,  or 

*  485    document  already  made."    No  person,  of  course,  can  *  claim 

under  a  will  until  after  the  death  of  the  testator ;  but  a  per- 

(a)  Vol.  1,  p.  209,  6th  ed.  (5)  Ambl.  451. 
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SOU  may  claim  under  a  will  coming  into  operation  after  the  1st  of 
January,  1855,  but  actually  made  and  executed  at  a  date  anterior 
to  that  time.  And  in  my  judgment  the  parties  before  mo  are 
claimants  under  a  will  which  was  in  exi^nce  at  the  time  of  the 
passing  of  the  Act,  and  therefore  already  made,  and  which,  as  so 
made,  does  for  the  purpose  of  this  controversy  come  into  operation 
after  the  time  fixed  by  the  Act. 

A  difficulty  might  have  arisen  if  the  parties  had  been  claiming 
not  entirely  under  the  will  of  1847,  but  under  or  by  virtue  of  a  will 
actually  made  in  1847  but  republished  at  a  subsequent  time,  and 
tlie  devises  in  which  took  effect  quoad  any  particular  estate  by 
virtue  only  of  that  subsequent  republication.  There  might  have 
been  a  difficulty  again  if  the  case  had  been  one  of  devisees  claim- 
ing by  virtue  of  a  testamentary  instrument  made  at  one  time  and 
republished  at  another,  and  having  an  effect  partly  upon  property 
existing  before  tlie  date  of  the  original  execution  of  the  will  and 
partly  upon  property  acquired  in  the  interval  between  the  original 
date  and  the  date  of  the  republication.  Such  persons  could  not 
be  said,  in  the  language  of  the  statute,  to  be  claiming  under  ^^  a 
will  already  made,"  for  they  would  be  claiming  partly  by  virtue  of 
a  will  already  made,  and  partly  by  virtue  of  the  operation  given  to 
that  instrument  from  the  fact  of  its  republication. 

But  those  cases  do  not  arise  here.  The  present  parties  claim 
under  and  by  virtue  of  the  will  of  1847  ;  and  that  will  does  not 
cease  to  answer  the  description  of  ''  a  will  already  made,"  because 
it  may  have  been  republished  at  a  time  subsequent  to  the  1st  of 
January,  1855 ;  and  in  my  judgment  that  will,  under  which  the 
controversy  arises  was,  at  the  time  when  the  Act  received 
*  the  royal  assent,  as  well  within  the  terms  as  within  the  *  486 
spirit  of  the  Act  and  its  intention  to  prevent  unjust  retro- 
spectivity,  "  a  will  already  made." 

It  becomes  therefore  unnecessary  to  enter  upon  the  other  ques- 
tion which  has  been  discussed  at  the  bar,  although  with  regard  to 
it  I  may  remark  that  I  should  be  unwilling  to  hold  tliat  a  mere 
technical  rule  of  interpretation  is  to  be  regarded  in  all  cases  as 
sufficient  to  exclude,  or  signifying  marks  of  intention  so  as  to 
bring  the  case  within,  the  statute,  and  that  it  may  probably  be 
better  to  rest  each  case  on  its  own  particular  circumstances  ;  col- 
lecting the  signification  and  intention  in  every  particular  case  not 
from  the  words  only  but  also  from  the  effect  of  the  disposition, 
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from  the  whole  will  and  the  nature  of  the  gifts  made  bj  the 
will. 

In  this  particular  case,  however,  holding  as  I  do  that  this  will 
was  within  the  meaning  of  the  statute  and  made  at  tlie  time  of 
the  statute,  it  follows  that  the  application  of  the  statute  is 
excluded,  and  the  devisee  entitled  to  tlie  benefit  of  the  old  rule 
of  the  Court,  which  gives  him  the  right  of  having  the  devised 
estate  exonerated  from  the  mortgage  debt  upon  it  out  of  the  tes. 
tator's  personal  estate.^ 


*  487  *  TOKER  v.  TOKER. 

1863.    March  18,  19,  20,  21.    May  8.    Before  the  Lords  Justicbs. 

A  settlement  by  an  aunt  on  her  nephew  in  fee  of  all  the  settlor^s  real  estates, 
reserving  a  life-estate  only  to  herself,  without  any  consideration  except  a 
covenant  by  the  nephew  to  pay  charges  on  the  property  after  the  aunt^s  death, 
and  without  any  power  of  revocation,  upheld,  even  as  a  voluntary  settlement 
(as  to  which  quoere  per  the  Lord  Justice  Turner),  it  appearing  that  the 
settlor  had  had  the  deed  sufficiently  explained  to  her  before  she  executed  it, 
that  she  sufficiently  understood  its  nature  and  effect  when  she  executed  it, 
and  that  she  intended  when  she  executed  it  that  it  should  operate  and  be 
effective  according  to  its  purport  and  tenor,  and  there  being  no  ground  for 
believing  that  she  consented  to  execute  or  did  execute  it  through  or  under 
any  fraud  or  misrepresentation  or  undue  influence  or  by  means  or  reason  of 
any  promise  made  to  her  or  in  reb'ance  on  any  promise.' 

In  such  cases  the  evidence  in  support  of  the  validity  of  the  impeached  deed  must 
be  clear  and  decisive.' 

The  absence  from  a  voluntary  settlement  of  a  power  of  revocation  reserved  to 
the  settlor  is,  in  determining  the  validity  of  the  impeached  settlement,  only  a 
circumstance  to  be  taken  into  account  in  connection  with  the  other  circum* 
stances  of  the  case. 

The  absence  in  the  like  case  of  advice  given  to  the  settlor  as  to  the  insertion  of 
a  power  of  revocation  stands  on  the  same  footing. 

Tfiis  wa^  an  appeal  by  the  plaintiff  from  the  decision  of  the 
Master  of  the  Rolls  dismissing  the  bill,  but,  under  the  circum- 
stances, without  costs. 

>  See  Eno  v,  Tatham,  ante,  443;  Woolstencrofl  o.  Woolstencroft,  2  De  G., 
F.  &  J.  347,  note  (1) ;  Andrews  v.  Bishop,  5  Allen,  490 ;  1  Sugden  V.  &  P. 
(8th  Am.  ed.)  195. 

'  See  Kerr  F.  &  M.  (1st  Am.  ed.)  189. 

•  See  Kerr  F.  &  M.  (Ist  Am.  ed.)  386^  387. 
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The  object  of  the  bill  was  to  set  aside  a  settlement  executed  by 
the  appellant  on  the  16th  of  November,  1853,  on  the  grounds  of 
its  execution  by  her,  she  being  at  the  time  a  maiden  lady  advanced 
in  years,  having  been  obtained  from  her  by  her  nephew,  the 
defendant  and  respondent  Philip  Champion  Toker,  by  means  of 
undue  influence  on  his  part,  and  as  having  been  in  equity  a  fraud 
on  her. 

The  settlement  in  question  was  expressed  to  be  made  between 
the  appellant  of  the  one  part,  the  respondent  of  the  second  part, 
and  Richard  Bathurst  of  the  third  part.  It  witnessed  that  in 
consideration  of  the  natural  love  and  affection  which  the  appellant 
had  and  bore  for  and  towards  the  respondent,  and  of  the  covenant 
and  agreement  thereinafter  entered  into  by  him  with  the 
appellant,  and  for  the  nominal  *  consideration  therem  men-  *  488 
tioned,  the  appellant  granted  to  Bichard  Bathurst  and  his 
heirs  certain  specified  real  estates,  and  all  other  the  messuages, 
lands,  tenements,  and  hereditaments,  and  parts  and  shares  of 
messuages,  lands,  tenements,  and  hereditaments,  and  real  estate 
of  the  appellant,  to  have  and  to  hold  the  premises  (subject,  never- 
theless, to  the  several  ch^xges,  debts,  and  incumbrances,  if  any, 
to  which  the  same  were  respectively  liable)  to  Richard  Bathurst 
and  his  heirs,  to  the  use  of  the  plaintiff  and  her  assigns  during 
her  life  without  impeachment  of  waste,  and  after  her  decease 
to  such  uses  upon  and  for  such  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  such  powers,  provisos,  agreements,  and 
declarations  as  the  respondent  should  by  deed  appoint,  and,  in 
default  of  such  appointment,  to  the  usual  uses  to  bar  dower  in 
favour  of  the  respondent  in  fee. 

Then  followed  powers  for  the  appellant  during  her  life  to  lease 
the  settled  property,  and  in  consideration  of  the  premises  the 
respondent  covenanted  to  pay  or  discharge  and  keep  the  appellant 
and  her  representatives  indemnified  against  the  charges,  debts, 
and  incumbrances  then  on  the  property,  and  to  pay  the  interest 
on  such  charges,  debts,  and  incumbrances  as  from  the  appellant's 
death. 

Other  clauses  followed,  which  were  intended  to  regulate  the 
mode  in  which  these  charges,  debts,  and  incumbrances  were  to  be 
borne  as  between  the  life-estate  of  the  appellant  and  the  reversion 
of  the  respondent,  but  the  settlement  contained  no  reservation  to 
the  appellant  of  any  power  of  revocation. 
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The  case  in  the  Court  below  is  reported  in  Mr.  Beavan's 

*  489    Reports,  (a)  where  the  facts  and  evidence  sufficiently  *  ap- 

pear, except  that  it  should  be  added  to  the  statement  of 
fjEkcts  in  Mr.  Beavan's  report,  that  the  appellant  had  in  the  year 
1846  made  her  will,  leaving  all  her  property  to  her  brother  John 
Buck  Toker.  For  the  purposes  of  this  report,  however,  it  is  unnec- 
essary to  enter  into  such  facts  and  evidence. 

The  appeal  was  argued  by  Mr.  Greene  and  Mr.  Kingdotiy  for  the 
appellant,  and  by  Mr.  Selwyn^  Mr.  Baggallayj  and  Mr.  W.  A.  Clark^ 
for  the  respondent. 

The  following  authorities  were  referred  to,  viz.:  Hoghton  v. 
Hoghtorty  (6)  Cooke  v.  Lamottey  ((?)  Huguenin  v.  BaBeley,  (d)  Natir 
ney  v.  Williams^  (e)  Forshaw  v.  WeUhyy  (jg)  and  Bentley  v.  Mac- 
Tcay ;  (A)  and  it  was  strongly  urged  on  the  part  of  the  appellant 
that,  assuming,  as  was  also  contended,  that  the  settlement  was  a 
voluntary  settlement,  a  power  of  revocation  ought  to  have  been 
inserted  therein  in  favour  of  the  appellant,  and  that  she  ought  to 
have  been  advised  to  have  such  a  power  inserted. 

May  8. 

The  Lord  Justice  Knight  Bruce  said  that  the  c'ase  had  seemed 
to  him  a  case  of  difficulty,  nor  had  he  been  able  to  free  his  mind 
from  doubt  concerning  it.  But  the  inclination  of  his  Lordship's 
mind  being  rather  against  than  in  favour  of  the  appellant's  title  to 
succeed  in  the  suit,  and  the  Master  of  the  Bolls  having  dismissed 
the  bill,  his  Lordship  could  not  give  a  voice  for  disturbing  that  dis- 
missal. His  Lordship  thought  that  upon  the  whole  of  the  evidence 
the  appellant  must  be  taken  to  have  had  the  impeached  deed 

*  490   in  question  *  sufficiently  explained  to  her  before  she  executed 

it,  to  have  sufficiently  understood  its  nature  and  effect  when 
she  executed  it,  and  to  have  intended  when  she  executed  it  that  it 
should  operate  and  be  effective  according  to  its  purport  and  tenor ; 
nor  did  his  Lordship  see  any  ground  for  believing  that  she  con- 
sented to  execute,  or  did  execute  it,  through  or  under  any  fraud  or 

(a)  Vol.  81,  p.  629.  («)  22  Beav.  462. 

(6)  15  Beav.  278.  {g)  SO  Beav.  243. 

(c)  15  Beav.  234.  (A)  31  Beav.  143. 

(d)  14  Ves.  273. 
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misrepresentation  or  undue  influence,  or  by  means  or  reason  of  any 
promise  made  to  her,  or  in  reliance  on  any  promise.  It  might  be 
that  Mr.  Bathurst  did  not  expressly  call  the  appellant's  attention 
to  the  fact  that  the  deed  did  not  contain  a  power  of  revocation,  but 
it  was  not,  his  Lordship  thought,  necessary.  He  believed  that  she 
intended  the  deed  to  be  irrevocable,  and  executed  it  with  that  inten- 
tion. 

The  Lord  Justice  Turner  recapitulated  the  facts  of  the  case,  and 
examined  the  pleadings  and  evidence  in  the  cause,  and  said  that 
questions  of  the  nature  of  that  before  the  Court  must  depend  on 
the  evidence ;  and,  having  entered  into  a  consideration  of  how  the 
present  case  stood  in  that  respect,  his  Lordship  concluded  that  the 
balance  of  testimony  was  clearly  in  favour  of  the  respondent.  In 
speaking,  however,  of  the  balance  of  testimony,  his  Lordship  said 
that  he  desired  to  be  understood  as  not  meaning  a  doubtful  imcer- 
tain  balance ;  his  Lordship  thought  that  in  the  position  in  which 
the  respondent  stood,  the  evidence  on  his  part  ought  to  be  clear 
and  decisive,  and  that  the  evidence  did  come  up  to  that  standard. 
It  was,  in  his  Lordship's  opinion,  proved  that  what  had  been  done 
was  for  giving  effect  to  a  purpose  which  the  appellant  had  long 
entertained :  that  she  desired  that  the  estate  should  continue  in  the 
family,  and  that  she  deprived^  her  brother  of  any  interest  in  it  in 
order  to  prevent  her  object  from  being  defeated  by  means 
*  of  the  influence  which  Madame  De  Burgh  and  Mr.  Olover  *  491 
had  obtained  over  him.  His  Lordship  then  proceeded 
thus:  — 

It  is  said,  however,  on  the  part  of  the  appellant,  that  not  only 
did  she  deprive  her  brother  of  all  interest  in  the  estate,  but  that 
she  deprived  herself  of  all  power  over  it ;  that  a  power  of  revoca- 
tion ought  to  have  been  inserted  in  the  settlement,  and  that  the 
appellant  should  have  been  advised  to  have  such  a  power  inserted. 

But  it  would  be  a  most  unwarrantable  interference  with  the  rights 
of  property  to  hold  that  no  voluntary  settlement  (and  I  assume,  for 
the  present  purpose,  this  settlement  to  be  voluntary,  without,  how- 
ever, meaning  to  express  any  opinion  whatever  upon  the  subject 
whether  it  was  voluntary  or  not)  could  be  valid  unless  a  power  of 
revocation  was  inserted  in  it.  I  find  no  such  position  in  the  case 
of  Bttguenin  v.  Baseley^  which  was  referred  to  in  support  of  the 
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argument.  Thai  case,  as  I  understand  it,  goes  no  further  than  that 
the  absence  of  a  power  of  rcTocation  may  be  evidence  that  the 
party  did  not  understand  the  transaction,  and  so  of  undue  influ- 
ence. But  whether  it  would  be  so  or  not  would  of  course  depend 
upon  all  the  circumstances  of  the  case,  and  here  the  circumstances 
seem  to  me  to  account  for  the  power  not  being  inserted,  the  object 
of  the  settlement  being  to  render  the  disposition  of  the  estate  irre- 
Tocable,  which  if  left  to  depend  upon  the  will  which  this  lady  had 
previously  made  would  have  been  revocable.  The  absence  of  a 
power  of  revocation  is,  I  think,  a  circtimstance  to  be  taken  into 
account  in  determining  such  cases  as  these,  and  it  is  a  circumstance 
of  more  or  less  weight  according  to  the  facts  of  each  particular 
case. 

Again,  I  think  it  is  going  too  far  to  say  that  no  voluntary 
*  492  settlement  can  be  valid  unless  the  settlor  is  advised  *  that 
there  shoidd  be  a  power  of  revocation  inserted  in  it.  What 
the  Court  has  to  be  satisfied  of  in  these  cases,  as  I  apprehend,  is 
this,  that  the  settlement,  whether  containing  or  not  containing  a 
power  of  revocation,  is  the  free  determined  act  of  the  party  making 
it ;  and  the  absence  of  advice  as  to  the  insertion  of  a  power  of  revo- 
cation is  a  circumstance,  and  a  circumstance  merely,  to  be  weighed 
in  connection  with  the  other  circumstances  of  the  case. 

Upon  the  evidence  in  this  case,  even  assuming  that  such  advice 
was  not  given  (as  to  which  I  am  not  satisfied),  I  think  it  immate- 
rial, as  this  lady  knew  that  the  purpose  of  the  settlement  was  to 
make  the  disposition  of  the  property  contained  in  it  irrevocable. 

I  think  this  bill  was  properly  dismissed,  and,  having  regard  to  the 
right  which  this  lady  had  to  have  the  case  most  fully  investigated^ 
without  costs.    The  deposit  may  be  returned. 
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♦  BIDDULPH  V.  THE  VESTRY  OP  THE  PARISH  OF    *  493 

ST.  GEORGE,  HANOVER  SQUARE. 

1863.    May  26,  27.    Before  the  Lords  Justices. 

The  intended  erection  by  a  yestry  professing  to  act  under  18  &  19  Yict.  c.  128, 
of  an  urinal  against  the  wall  of  a  garden  forming  one  side  of  a  public  street, 
and  at  a  distance  of  thirty-fiye  yards  from  the  houses,  hdd^  not  to  be  so 
plainly  vUra  vires  or  so  likely  to  create  a  nuisance  as  to  afford  ground  for  an 
interlocutory  injunction.' 

This  was  an  appeal  from  an  interlocutory  injunction  granted 
by  Vice-Chancellor  Stuart  restraining  the  above-named  defend- 
ants from  proceeding  with  the  erection  of  an  urinal. 

The  bill,  which  was  filed  by  the  plaintiff  as  the  lessee  and  occu- 
pier of  No.  tS5,  Grosvenor  Place,  after  referring  to  the  incorpora- 
tion of  the  defendants  by  the  Act  for  the  better  Local 
Management  of  the  Metropolis,  (a)  and  to  *  the  powers  in    *  494 

^  See  Kerr  Inj.  346 ;  poaU  603,  note  (1). 

(a)  Stat.  18  &  19  Vict.  c.  120.  The  portions  of  the  Act  chiefly  discussed 
in  the  present  case,  or  their  material  purport  or  effect,  are  respectively  as 
follows :  — 

Sect.  69  enacts,  that ''  The  vestry  of  every  parish  mentioned  in  schedule  (A) 
to  this  Act  and  the  board  of  works  for  every  district  mentioned  in  schedule  (B) 
to  this  Act  shall  (subject  to  the  powers  by  this  Act  vested  in  the  metropolitan 
board  of  works),  from  time  to  time,  repair  and  maintain  the  sewers  under  this 
Act  vested  in  them,  or  such  of  them  as  shall  not  be  discontinued,  closed  up,  or 
destroyed  under  the  powers  herein  contained,  and  shall  cause  to  be  made, 
repaired,  and  miuntained  such  sewers  and  works  or  such  diversions  or  alterations 
of  sewers  and  works  as  may  be  necessary  for  effectually  draining  their  parish  or 
district,  and  shall  cause  all  banks,  wharves,  docks,  or  defences  abutting  on  or 
adjoining  any  river,  stream,  canal,  pond,  or  watercourse  in  such  parish  or  dis- 
trict to  be  raised,  strengthened,  or  altered,  or  repaired  where  it  may  be  neces- 
sary so  to  do  for  effectually  draining  or  protecting  from  floods  or  inundation 
such  parish  or  district;  and  it  shall  be  lawful  for  any  such  vestry  or  district 
board  to  carry  any  such  sewers  or  works  through,  across,  or  under  any  turnpike- 
road,  or  any  street  or  place  laid  out  as  or  intended  for  a  street,  or  through  or 
under  any  cellar  or  vault  which  may  be  under  the  pavement  or  carriage-way  of 
any  street,  and  into,  through,  or  under  any  lands  whatsoever,  making  compensa- 
tion for  any  damage  done  thereby  as  hereinafter  provided.*' 

Sect.  86.  ...  "  Provided  also,  that  where  any  work  by  any  vestry  or  district 
board/done  or  required  to  be  done  in  pursuance  of  the  prorisions  of  this  Act 
interferes  with  or  prejudicially  affects  any  ancient  mill  or  any  right  connected 
therewith,  or  other  right  to  the  use  of  water,  full  compensation  shall  be  made  to 
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respect  of  the  erection  of  urinals  and  like  conveniences, 
*  495    conferred  upon  them  by  the  88th  and  96th  *  sections  of  the 

« 

all  persons  sustaining  damage  thereby  in  manner  hereinafter  provided ;  or  it 
shall  be  lawful  for  the  vestiy  or  board,  if  they  think  fit,  to  contract  for  the  par- 
chase  of  such  mill  or  any  such  right  connected  therewith,  or  any  right  to  the  use 
of  water,  and  the  provisions  of  the  Act  with  respect  to  the  purchases  by  the 
▼estry  or  board  hereinafter  authorized  shall  be  applicable  to  every  such  purchase 
as  aforesaid/* 

Sect.  87  enacts,  that  '*  It  shall  be  lawful  for  any  vestry  or  district  board, 
where  they  think  fit,  to  cause  the  ditches  at  the  sides  of  or  across  public  roads, 
&C.,  to  be  filled  up,**  and  to  substitute  pipes. 

Sect.  88  enacts,  that  "  It  shall  be  lawful  for  every  vestry  and  district  board 
to  provide  and  maintain  urinals,  water-closets,  privies,  and  like  conveniences  in 
situations  where  they  deem  such  accommodation  to  be  required,  and  to  supply 
the  same  with  water,  and  to  defray  the  expense  thereof,  and  any  damage  occap 
sioned  to  any  person  by  the  erection  thereof,  and  the  expense  of  keeping  the 
same  in  good  order,  as  expenses  of  sewerage,  are  to  be  defrayed  under  this 
Act." 

Sect.  96  enacts,  '*  That  every  vestry  or  district  shall  within  their  parish  or 
district  (exclusively  of  any  other  persons  whatsoever)  execute  the  office  of  and 
be  surveyor  of  highways,  and  have  all  such  powers,  authorities,  and  duties,  and 
be  subject  to  all  such  liabilities  as  any  surveyor  of  highways  in  England  is  now 
or  may  hereafter  be  invested  with  or  liable  to  by  virtue  of  his  office  under  the 
laws  for  the  time  being  in  force,  so  far  as  such  powers,  authorities,  duties,  and 
liabilities  are  not  inconsistent  with  this  Act ;  .  .  .  and  all  streets  being  highways, 
and  the  pavements,  stones,  and  other  materials  thereof,  and  all  other  things 
provided  for  the  purposes  thereof  by  any  surveyor  of  highways,  or  by  any 
person  serving  the  office  of  surveyor  of  highways,  or  by  any  vestry  or  district 
board  under  this  Act,  shall  vest  in  and  be  under  the  management  and  control  of 
the  vestry  or  district  board  of  the  parish  or  district  in  which  such  highways  are 
situate." 

Sect.  135  enacts,  that  "The  sewers  mentioned  in  schedule  (D)  to  this  Act, 
being  the  main  sewers  now  vested  in  the  commissioners  of  sewers  of  the  city  of 
London  and  in  the  metropolitan  commissioners  of  sewers  respectively,  with  the 
walls,  defences,  banks,  outlets,  sluices,  flaps,  penstocks,  gullies,  grates,  works, 
and  things  thereunto  belonging,  and  the  materials  thereof,  with  all  rights  of  way 
and  passage  used  and  enjoyed  by  such  commissioners  respectively  over  and  to 
such  sewers,  works,  and  things,  and  all  other  rights  concerning  or  incident  to 
such  sewers,  works,  and  things,  shall  be  vested  in  the  metropolitan  board  of 
works ;  and  such  board  shall  make  such  sewers  and  works  as  they  may  think 
necessary  for  preventing  all  or  any  part  of  the  sewage  within  the  metropolis 
from  flowing  or  passing  into  the  river  Thames  in  or  near  the  metropolis,  and 
shall  cause  such  sewers  and  works  to  be  completed  on  or  before  the  31st  day  of 
December,  1860 ;  and  shall  also  make  all  such  other  sewers  and  works  and  such 
diversions  or  alterations  of  any  existing  sewers  or  works  vested  in  them  under 
this  Act  as  they  may  from  time  to  time  think  necessary  for  the  effectual  sewerage 
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Act,  stated  that  on  the  7th  of  August,  1862,  the  defend- 
ants, in  the  assumed  exercise  of  the  *  power  given  them  by    *  496 

tnd  drainage  of  the  metropolis,  and  sliall  discontinae,  dose  up,  or  destroy  such 
sewers  for  the  time  being  vested  in  them  under  this  Act  as  they  may  deem 
unnecessary ;  and  such  board  shall  from  time  to  time  repair  and  maintain  the 
•ewers  so  vested  in  them,  or  such  of  them  as  may  not  be  discontinued,  closed  up, 
or  destroyed  as  aforesaid ;  and  for  the  purposes  aforesaid  such  board  shall  have 
full  power  and  authority  to  carry  any  such  sewers  or  works  through,  across,  or 
under  any  turnpike-road,  or  any  street  or  place  laid  out  as  or  intended  for  a 
street,  as  well  beyond  as  within  the  limits  of  the  metropolis,  or  through  or  under 
any  cellar  or  vault  under  the  carriage-way  or  pavement  of  any  street,  and  into, 
through,  or  under  any  lands  whatsoever  within  or  beyond  the  said  limits,  making 
compensation  for  any  damage  done  thereby  as  hereinafler  provided,  and  all 
sewers  and  works  from  time  to  time  made  by  the  said  board  shall  vest  in  them.^ 

Sect  158  enacts,  that  '*  Every  vestry  and  district  board  shall  from  time  to 
time,  by  order  under  their  seal,  require  the  overseers  of  their  parish,  or  of  the 
several  parishes  in  their  district,  to  levy  and  to  pay  over  to  the  treasurer  of  such^ 
vestry  or  board,  or  into  any  bank,  in  such  order  mentioned,  and  within  the  time 
or  times  thereby  limited,  the  sums  which  such  vestry  or  board  may  require  for 
defraying  the  expenses  of  the  execution  of  this  Act  (and  such  orders  may  be 
made  wholly  or  in  part  in  respect  of  expenses  already  incurred  or  of  expenses  to 
he  thereafler  incurred) ;  and  every  such  vestry  and  board  shall  distinguish  in 
their  orders  sums  required  for  defraying  expenses  of  constructing,  altering, 
maintaining,  and  cleansing  the  sewers,  or  otherwise  connected  with  sewerage ; 
and  alsb  where  the  Act  of  the  session  holden  in  the  third  and  fourth  years  of 
King  William  the  Fourth,  chap.  90,  or  any  other  Act  by  virtue  whereof  land  b 
rated  in  respect  of  expenses  of  lighting  at  a  less  amount  in  proportion  to  the 
annual  value  thereof  than  houses,  or  is  wholly  exempted  from  being  rated  in 
respect  of  such  expenses,  is  in  force  in  any  parish  or  any  part  of  any  parish  at 
the  time  of  the  passing  of  this  Act,  distinguish  as  regards  such  parish  or  part  the 
sums  required  for  defraying  expenses  of  lighting  their  parish  or  district  from 
sums  required  for  defraying  other  expenses  of  executing  this  Act.^ 

Sect.  225  enacts,  that  '*In  every  case  where  the  amount  of  any  damage, 
costs,  or  expenses  is  by  this  Act  directed  to  be  ascertained  or  recovered  in  a 
summary  manner,  or  the  amount  of  any  damage,  costs,  or  expenses  is  by  this 
Act  directed  to  be  paid,  and  the  method  of  ascertaining  the  amount  or  enforcing 
the  payment  thereof  is  not  provided  for,  such  amount  shall  in  case  of  dispute  be 
ascertained  and  determined  by,  and  shall  be  recovered  before,  two  justices ;  and 
the  amount  of  any  compensation  to  be  made  under  this  Act  by  the  said  metro- 
politan board,  or  any  vestry  or  district  board,  shall,  unless  herein  otherwise 
provided,  be  settled  in  case  of  dispute  by,  and  shall  be  recovered  before,  two 
justices,  unless  the  amount  of  compensation  claimed  exceed  fitly  pounds,  in 
which  case  the  amount  thereof  shall  be  settled  by  arbitration  according  to  the 
provisions  contained  in  the  Lands  Clauses  Consolidation  Act,  1845,  which  are 
applicable  where  questions  of  disputed  compensation  are  authorized  or  required 
to  be  settled  by  arbitration." 
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the  Act,  amongst  other  resolutions  relating  to  the  erection  of 
urinals,  passed  a  resolution  that  an  urinal  with  four  compart^ 
ments  should  be  erected  in  Grosvenor  Place,  at  the  retiring  angle 
nearljr  opposite  the  end  of  Chester  Street;  and  a  further  resolution 
referring  it  to  the  committee  of  works  to  give  effect  to  the  fore- 
going amongst  the  other  resolutions. 

The  bill  then  proceeded  to  describe  Grosvenor  Place  as  a  public 
highway  within  tlie  parish  of  St.  George,  Hanover  Square,  the 
course  or  direction  of  which  was  from  south-east  to  north-west, 
and  which  had  houses  on  one  side  only,  and  was  bounded  on  the 
other  side  by  the  wall  of  the  gardens  attached  to  Buckingham 
Palace ;  and  it  stated  that  the  spot  selected  by  the  defend- 
*  497  ants  *  for  the  erection  of  the  proposed  urinal  was  adjacent 
to  the  said  garden  wall,  and  immediately  opposite  36  Gros- 
venor Place,  and  nearly  opposite  to  tlie  plaintiff's  residence,  that 
tlie  houses  in  Grosvenor  Place,  immediately  opposite  to  the  said 
spot,  and  for  a  considerable  distance  fronting  either  in  a  north- 
westerly or  south-easterly  direction,  were  of  an  extremely  valuable 
description,  and  that  their  residential  value  was  enhanced  by  the 
view  which  they  possessed  towards  the  gardens  of  Buckingham 
Palace,  and  that  their  average  rental  unfurnished  might  be  stated 
at  about  500/.  per  annum,  except  tlie  houses  known  as  1,  2,  and  3, 
Grosvenor  Place,  which  were  much  larger  and  more  valuable. 

The  bill  then  proceeded  to  state  to  the  effect  that  within  a  short 
time  after  the  said  resolution  of  the  vestry  became  known,  a  memo- 
rial was  addressed  to  the  vestry,  signed  by  or  on  behalf  of  almost 
every  owner  or  occupier  of  the  houses  in  Grosvenor  Place  which 
lay  near  to  the  said  selected  spot,  protesting  against  the  execution 
of  the  work. 

The  bill  proceeded  to  give  the  names  of  the  memorialists  (eigh- 
teen in  number),  and  to  state  the  proceedings  taken  by  the  plain- 
tiff, on  hearing  of  the  resolution  of  the  vestry ;   and  that  on  the 
21st  of  August,  1862,  the  plaintiff's  solicitor  received  from  the 
defendant's  surveyor  a  letter,  stating  that  the  committee  of  works 
of  the  vestry  had,  at  their  meeting  held  on  the  20th,  resolved  that 
a  screen  wall,  twenty-eight  feet  in  length,  should  be  erected  to  cor- 
respond with  the  wall  of  Buckingham  Gardens,  and  that  tlie  pro- 
posed urinal  should  be  placed  behind  the  same. 
*498       *The  bill  then  referred  to  an  ineffectual  attempt  made 
to  obtain  a  rescission  of  the  resolution  in  the  vestry,  and 
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chained  that  the  urinal  would,  if  erected,  be  a  private  nuisance  to 
the  plaintiff  and  the  other  owners  and  occupiers  of  the  houses  in 
Orosvenor  Place  for  some  distance  north-east  and  south-west  of 
the  said  selected  spot ;  that  the  erection  of  the  screen-wall  as  sug- 
gested by  the  committee  of  works  would  increase  instead  of  dimin- 
ishing the  nuisance,  because  the  space  behind  the  screen-wall  would 
become  a  receptacle  for  filth  of  all  kinds,  and  that  the  offensive 
smells  and  exhalations  otherwise  attendant  upon  such  places  would 
thereby  be  increased. 

The  bill  then  stated  that  the  freehold  of  the  whole  of  the  houses 
in  Grosvenor  Place,  subject  to  the  leases  under  which  the  same 
were  held,  was  vested  in  the  Marquis  of  Westminster,  who  was 
strongly  opposed  to  the  erection  of  the  proposed  urinal,  and  set 
out  a  letter  to  the  vestry  on  the  subject  written  in  his  absence  by 
his  legal  advisers,  suggesting  an  arrangement;  and  then,  after 
referring  to  the  social  position  of  the  vestrymen,  stated  that  the 
matter  in  question  had  been  determined  upon  in  the  absence  from 
town  of  such  of  tliem  as  were  noblemen  and  gentlemen,  and 
charged  that  the  soil  in  the  footway  upon  which  the  urinal  was 
proposed  to  be  erected  was  vested  in  her  Majesty  in  right  of  her 
crown,  and  that  the  defendants  had  no  right  under  the  powers 
contained  in  the  Act  of  Parliament  to  erect  any  urinal  without  the 
consent  of  the  owner  of  tlie  soil  upon  which  the  erection  was 
made,  and  that  the  defendants  had  not  obtained  the  consent  of 
any  officer  or  functionary  of  her  Majesty  authorized  to  give  such 
consent  to  the  erection  of  the  proposed  urinal.  The  prayer  was 
for  an  injunction  against  the  defendants,  to  restrain  them 
from  proceeding  *to  erect  the  proposed  urinal  or  any  *499 
other  urinal  or  similar  erection  at  the  spot  or  in  the  man- 
ner in  the  bill  mentioned,  and  for  further  or  other  relief. 

On  the  part  of  the  plaintiff,  evidence  was  adduced  to  show  that 
the  proposed  urinal  would  be  a  great  nuisance  to  the  residents  in 
Grosvenor  Place,  and  would  not  afford  any  material  benefit  or 
accommodation  to  the  general  public,  while  it  would  greatly  diminish 
the  value  of  the  houses  of  such  residents,  who  would  suffer  much 
more  from  the  proposed  erection  than  they  actually  did  from  the 
use  which  was  made  of  the  wall  dividing  Buckingham  Palace  Gar- 
dens from  Grosvenor  Place,  and  opposite  the  plaintiff's  house,  by 
the  public,  for  the  purposes  of  accommodation. 

On  the  part  of  the  defendants,  there  was  evidence  to  show  the 
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user  by  the  public  of  the  wall  dividing  Buckingham  Palace  Gar- 
dens from  Grosvenor  Place,  and  opposite  to  the  plaintiff's  house, 
for  the  purpose  of  accommodation,  and  the  consequent  require- 
ment of  an  urinal  along  the  wall  in  question. 

The  Vice-Chancellor  having  granted  an  interlocutory  injunction, 
the  defendants  now  appealed. 

Mr,  Bacon  and  Mr.  Schomhergy  for  the  appellants.  —  The  evi- 
dence shows  the  necessity  of  the  proposed  erection,  and  that  the 
88th  and  96th  sections  of  the  Act  give  the  defendants  full  power 
to  make  it.  There  is  no  evidence  to  impugn  the  bona  jiden  of  the 
defendants  in  the  exercise  of  their  statutory  powers. 

*  600        They  referred  to  Baines  v.  Baker ,  (a)  Squire  v.  •  Camp- 
belly  (i)  and  Soltau  v.  De  Heldy  (c)  Elmhirst  v.  Spencer,  (d) 

Mr.  MalvMy  Mr,  F,  0.  ffayneSy  and  Mr.  Martindaley  for  the 
plaintiff,  in  support  of  the  Vice-Chancellor's  order. — They  referred 
to  the  69th,  86th,  87th,  88th,  96th,  135th,  158th,  and  225th  sec- 
tions of  the  Act,  and  commented  or  relied  on  Walter  v.  Se^fCy  (e) 
Tinkler  v.  Wandsworth  District  Board  of  Worksy  (jg)  Stainton  v. 
Woolrychy  (A)  Austin  v.  The  Vestry  of  St.  Mary*Sy  Lambethy  (%) 
Coats  Y.  The  Clarence  Railway  Company  y  (k')  The  Attorney- Qen- 
ercU  V.  2%e  Sheffield  Gas  Consumers'  Company y  (J)  Beardmore  v. 
Tredwelly  (m)  The  Attorney- General  v.  Council  of  Borough  of  Bir- 
mingham.  (n) 

Their  arguments  sufficiently  appear  from  the  judgment  of  the 
Lord  Justice  Tubneb. 

Mr,  Bacony  in  reply. 

The  Lord  Justice  Knight  Bruce.  —  The  evidence  as  it  stands 
does  not  appear  to  me  to  show  it  to  be  certain  or  probable  that  the 
works  intended  by  the  defendants  will  be  or  will  create  in  point  of 

(a)  Ambl.  158.  (h)  23  Beav.  225. 

(6)  1  Myl.  &  Cr.  459.  (t)  27  L.  J.  (N.  S.)  Ch.  888,  677. 

(c)  2  Sim.  (K.  S.)  133.  (k)  1  Rasa.  &  M.  181. 

(d);  2  Mac.  &  G.  45.  (0  3  De  G.,  M.  &  G.  304. 

(e)  4  De  G.  &  Sm.  315.  (m)  3  Giff.  683. 

(g)  2  De  G.  &'J.  261.  (n)  4  K.  &  J.  528,  539. 
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law  a  nuisanoe,  or  to  show  it  to  be  certain  or  probable  that  the 
defendants  are  exceeding  or  intending  to  exceed  the  powers 
conferred  on  them  by  Act  of  Parliament,  *  or  to  be  or  to   *  501 
have  been  actuated  by  any  improper  motive. 

So  viewing  the  evidence,  whatever  it  may  be  fit  to  do  at  the 
hearing  of  the  cause,  in  consequence  of  legal  proceedings,  whether 
merely  civil  or  otherwise,  if  any  shall  be  instituted,  I  think  that 
the  order  before  us  and  the  injunction,  if  any,  issued  under  it  should 
be  discharged,  and  that  the  costs  in  the  Vice-Chancellor's  Court  and 
here  should  be  costs  in  the  cause. 

The  Lord  Justice  Turner.  —  I  agree. 

On  behalf  of  the  respondents  it  is  said,  first,  that  the  vestry  can 
have  no  greater  right  than  the  owner  of  adjoining  lands,  and  that 
such  owner  could  not  use  his  land  to  the  damage  of  his  neighbour ; 
and  secondly,  that  the  powers  of  this  Act  of  Parliament  are  being 
exercised  injuriously,  whilst  this  exercise  of  them  is  not  proved  to 
be  necessary. 

On  the  first  point  it  is  not  contended  on  the  part  of  the  vestry 
that  this  Act  of  Parliament  does  confer  upon  them  the  right  to 
create  either  a  private  or  a  public  nuisance,  and  it  is  impossible 
to  assume  that  the  mere  fact  of  an  uriual  beiug  erected  will  of 
itself  be  a  nuisance,  when  we  find  power  given  by  Parliament  to 
erect  such  accommodations.  Certainly  it  is  not  proved  that  the 
erection  must  be  such  as  will  constitute  a  nuisance  either  public  or 
private.  The  first  part  of  the  argument  therefore  drops  to  the 
gpround. 

But  then  it  is  said  that  the  powers  of  this  Act  of  Parlia- 
ment are  being  exercised  injuriously  to  private  *  property,  *  502 
and  that  the  exercise  of  them  is  not  necessary.  As  to  this, 
I  am  far  from  thinking  that  this  Court  has  not  power  to  interfere 
with  public  bodies  in  the  exercise  of  powers  which  are  conferred 
upon  them  by  Act  of  Parliament.  I  take  it  that  it  would  be  within 
the  power  and  the  duty  of  this  Court  so  to  interfere  in  cases  where 
there  is  not  a  bond  fide  exercise  of  the  powers  given  by  Parliament ; 
and  I  should  be  sorry  to  be  supposed  to  entertain  the  notion  that 
public  bodies,  under  the  general  powers  given  them  by  Act  of  Par- 
liament, can  do  whatever  they  think  right.  But  when  this  Court 
is  called  on  to  interfere,  I  take  it  to  be  its  duty  to  consider  the  ques- 
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tion  whether  there  is  or  is  not  a  bond  fide  exercise  of  the  power ,^ 
and  on  the  evidence  I  can  see  nothing  to  warrant  the  Court  in  im- 
puting to  the  defendants  an  exercise  of  their  powers  otherwise  than 
bond  fide. 

The  question  then  resolves  itself  into  the  construction  of  the  Act 
of  Parliament. 

It  is  said  that  if  the  powers  be  as  extensive  as  contended  for  on 
the  part  of  tlie  defendants,  they  might  erect  an  urinal  in  front  of 
any  gentleman's  house.  The  answer  to  that  is,  that  such  a  proceed- 
ing could  not  possibly  be  held  a  bond  fide  exercise  of  the  powers 
given  by  statute.  The  case  of  Coata  v.  2?ie  Clarence  Railway  Com" 
panyj  (a)  which  was  cited  in  the.  course  of  the  argument,  and  relied 
on  by  the  plaintiff,  does  not,  in  fact,  affect  the  present.  In  that 
case  there  was  in  the  first  instance  an  order  by  consent,  referring 
it  to  an  engineer  to  say  what  damage  would  be  sustained  by  the 
party ;  but,  independently  of  that,  I  think  the  case  must  be 
*  508  considered  to  have  proceeded  on  the  ground  of  *  there  not 
having  been  a  bond  fide  exercise  of  the  powers ;  for  what  the 
company  in  that  case  were  doing  was,  that,  having  powers  to  make 
an  arch,  they  were  making  an  insufiicient  arch  in  order  to  save 
themselves  the  expense  of  making  a  sufiicient  one ;  and  no  one  can 
doubt  that  that  was  not  a  bond  fide  exercise  of  the  powers  of  the 
Act  of  Parliament.^  So,  again,  the  case  of  The  Attorney- General 
V.  The  Sheffield  O-as  Consumers^  Company  (6)  has  nothing  to  do 
with  the  present  question,  for  there  the  parties  who  were  doing  the 

(a)  1  R.  &  Myl.  181. 
(6)  8DeG.,  M.  &G.  804. 

>  See  Kerr  Inj.  345,  346 ;   2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1650»  and  notes 
(1)  and  (2). 

*  *  If  a  public  body,  which  has  powers  given  it  by  a  statute  for  the  perform- 
ance of  a  particular  object,  exercises  its  powers  so  as  to  injure  the  property  of 
others,  it  is  responsible  for  the  injury,  unless  the  act  done  was  absolutely  neces- 
sary for  the  performance  of  the  object  of  the  statute.  Attorney-General  o. 
Colney  Hatch  Lunatic  Asylum,  L.  R.  4  Ch.  Ap.  146 ;  Delaware  &  Rar.  Canal 
and  C.  &  A.  R.  &  T.  Co.  v.  Rar.  &  Del.  Bay  R.  Co.,  1  C.  E.  Green  (N.  J.), 
321,  378;  Rendall  «.  Crystal  Pal.  Co.,  4  K.  &  J.  327;  2  Dan.  Ch.  Pr.  (4th 
Am.  ed.)  1650;  Broadbent  o.  The  Imperial  Gas  Company,  7  De  G.,  M.  &  G. 
(Am.  ed.)  459  and  note  (1),  and  cases  cited;  Sprague  v.  Worcester,  13  Gray, 
193;  Curtis  o.  Eastern  Railroad  Company,  14  Allen.  55;  Curtis  v.  Eastern 
Railroad  Company,  98  Mass.  428 ;  Grand  Junction  Canal  Co.  v,  Shugar,  L.  R. 
6  Ch.  Ap.  483 ;  Stockton  &  Darlington  R.  Co.  v.  Brown,  9  H.  L.  Gas.  246. 
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acts  complained  of,  viz.,  laying  down  the  gas  pipes,  had  no  powers 
whatever,  parliamentary  or  otherwise,  to  do  the  acts  they  were 
doing,  and  the  case  resolved  itself  into  the  question  whether  the 
Court  would  interfere  to  restrain  an  Act  which  was  merely  tempo- 
rary, viz.,  that  of  taking  up  the  pav^oient. 

I  think,  therefore,  that,  upon  whichever  ground  we  consider  the 
present  case,  there  is  not  sufficient  to  induce  the  Court  to  interfere, 
and  I  think  that  the  injunction  should  be  dissolved. 


♦COATES  V.  HAKT.  ♦604 

BORRETT  V.HART. 

186S.    April  20.    May  29.    Before  the  Lords  Justicbs. 

A  testator  directed  his  residuary  estate  to  be  invested,  and  when  and  as  A.,  B., 
C,  and  D.  severally  attained  their  respective  ages  of  twenty-one  years,  he 
gave  to  each  of  them  severally  the  interest  of  one-fourth  of  the  invested 
residue  for  their  several  lives ;  and  in  case  either  of  them  should  die  under 
the  age  of  twenty-one  years,  cmd  without  leaving  lawful  issue,  then  the  tes- 
tator gave  the  interest  to  which  such  deceased  legatee  was  entitled  to  the 
survivors  or  survivor  of  them  for  her,  his,  and  their  several  and  respective 
lives;  and  from  and  after  the  decease  of  either  of  the  said  four  legatees 
leaving  lawful  issue  her  or  him  surviving,  the  testator  bequeathed  the  principal 
to  the  interest  whereof  such  deceased  legatee  had  been  entitled  in  her  or  his 
lifetime  amongst  such  issue ;  and  he  also  gave  to  such  issue  the  share  and 
interest  of  the  principal  to  the  interest  whereof  their  deceased  parent  would 
have  been  entitled  in  case  he  or  she  hiCd  lived  to  survive  any  other  of  the 
said  four  legatees  who  should  afterwards  die  without  issue.  And  in  case  all 
the  said  four  legatees  should  die  without  either  of  them  leaving  lawful  issue, 
the  testator  gave  the  whole  of  hb  residuary  estate  over.  A.  died  in  the 
testator^s  lifetime  a  minor  and  without  having  been  married.  B.  survived 
the  testator,  attained  majority,  married  and  died  without  having  had  a  child : 
Sdd,  that  C.  and  D.  were  entitled  by  force  of  the  will  to  the  entire  income 
of  the  residue  for  their  joint  lives  as  from  th^  death  of  B.,  and  that  there 
was  no  intestacy  as  to  such  income. 

Per  Lord  Justice  Turmeb.  —  The  word  **  and"  italicized  above  ought  not  to  be 
read  "  or^"  Such  a  construction  is  only  admissible  when  the  context  of  a 
will  makes  it  evident,  or  at  all  events  furnishes  very  strong  grounds  for  pre- 
suming that  it  was  so  intended ; '  and  there  w^  no  such  intention  to  be 
collected  from  the  context  of  the  will  in  question. 

^  See  Pearson  o.  Butter,  3  De  6.,  M.  &  6.  (Am.  ed.)  898,  and  cases  cited 
in  note  touching  this  point. 
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This  was  an  appeal  by  the  defendants  John  Frederick  Pott  and 
Frederick  William  Pott  the  younger,  the  respective  children  of  such 
defendants,  and  certain  incumbrancers  upon  the  interest  of  the  de- 
fendant Frederick  William  Pott  the  younger,  from  an  order  of  the 
Master  of  the  Bolls,  dated  the  14th  of  March,  1863,  and  made  upon 
a  petition  in  the  above  causes.  The  order  under  appeal  declared 
that,  according  to  the  true  construction  of  the  will  of  the  testator 
in  the  causes,  and  in  the  events  which  had  happened,  the  interest 
and  dividends  which  had  accrued  on  certain  stocks  and  funds  stand- 
ing to  the  credit  of  the  cause  CoateB  v.  Hart^  **  The  Legacy  Account 
of  the  plaintiff  Georgiana  Legge,"  since  the  death  of  the 
*  505  plaintiff  Georgiana  Nightingale,  formerly  *  Georgiana  Legge, 
and  to  accrue  thereon  during  the  life  of  the  defendants  John 
Frederick  Pott  and  Frederick  William  Pott  the  younger,  and  during 
the  life  of  the  survivor  of  them,  were  not  given  by  the  will  to  them 
who  had  survived  the  plaintiff  Georgiana  Nightingale  and  Emma 
Nat  Legge  in  the  petition  named.  The  order  directed  that  the  cash 
in  the  bank  representing  such  interest  and  dividends  which  had 
accrued  due  since  the  death  of  the  last-named  plaintiff,  and  the 
interest  and  dividends  from  time  to  time  to  accrue  on  tlie  stocks 
and  funds  in  question,  should  be  laid  out  until  further  order  in  the 
purchase  of  consols,  in  trust  in  the  cause  of  Coates  v.  Harty  to  an 
account  to  be  entitled  '^  The  Account  of  Interest  accrued  subse- 
quent to  the  death  of  the  plaintiff  Georgiana  Nightingale,  formerly 
Georgiana  Legge,  in  respect  of  the  share  in  which  she  had  a  life- 
interest."  And  the  interest  to  accrue  on  the  consols  when  pur- 
chased, and  all  accumulations  of  interest  thereon,  were  to  be  laid 
out  in  like  manner  in  trust  as  aforesaid,  the  last-mentioned  account. 
And  it  was  ordered  that  an  inquiry  as  to  the  next  of  kin  of  the 
testator  living  at  the  time  of  his  death,  which  had  been  directed  by 
an  order  of  the  80th  of  June,  1862,  should  be  continued. 

The  suit  of  Coates  v.  Rart  was  a  suit  for  the  administration  of 
the  estate  of  James  Booth,  instituted  by  beneficiaries  under  his 
will.  The  original  decree  in  it  was  made  on  the  2d  of  July,  1831 ; 
that  on  further  directions  on  the  23d  of  February,  1832. 

The  suit  of  Barrett  v.  Hart  was  a  suit  for  reviving  the  for- 
mer suit,  in  consequence  of  its  having  become  abated  or  defeo- 

tive. 
*506       *By  the  testator's  will,  which  was  dated  tlie  14th  of 
February,  1827,  he  appointed  the  defendants  William  Hart 
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and  Frederick  William  Pott  the  elder  (in  the  will  called  Frederick 
William  Pott  simply) ,  both  since  deceased,  to  be  executors  thereof  ; 
and  after  making  certain  specific  bequests,  including  a  specific 
bequest  to  the  defendant  John  Frederick  Pott,  and  bequeathing  to 
Anne  Jones,  since  deceased,  an  annuity  of  lOOZ.  for  her  life,  to  be 
paid  half-yearly  out  of  the  dividends  of  his  stock  in  the  public 
funds,  and  directing  that  after  her  death  the  stock  or  funds  pro- 
ducing such  annuid  sum  of  lOOZ.  should  fall  into  and  become  a 
part  of  his  residuary  estate,  and  bequeathing  to  the  plaintiff 
Emma  Coates,  since  deceased,  an  annuity  of  300^  for  her  life,  to 
be  paid  to  her  half-yearly  out  of  the  dividends  and  proceeds  of  his 
stock  in  the  public  funds ;  and  directing  that  after  the  decease  of 
the  said  Emma  Coates  the  stock  or  funds  producing  such  annuity 
should  fall  into  and  become  a  part  of  his  residuary  estate,  —  the 
testator  proceeded  as  follows :  — 

'^  And  I  desire  that  all  other  my  estate,  property,  and  effects 
whatsoever  not  hereby  specifically  bequeathed,  shall  be  converted 
into  money  and  invested  by  my  said  executors  in  the  public  fuitds ; 
and  when  and  as  Georgiana  Legge  and  Emma  Nat  Legge,  the 
two  daughters  of  the  said  Emma  Coates  by  her  former  husband, 
and  the  said  John  Frederick  Pott  and  Frederick  William  Pott  the 
younger,  the  two  sons  of  the  said  Frederick  William  Pott,  severally 
attain  their  respective  ages  of    twenty-one  years,  I  give  and 
bequeath  to  each  of  them  the  said  Georgiana  Legge,  Emma  Nat 
Legge,  John  Frederick  Pott  and  Frederick  William  Pott  the 
younger,  severally  the  interest  and  dividends  of  one-fourth  part  of 
all  the  said  stocks  and  funds  (subject  to  the  two  several 
annuities  aforesaid)  for  her,  his,  and  their  *  own  use  for  and    *  507 
during  the  term  of  their  several  natural  lives ;  and  as  to 
the  shares  of  the  said  Georgiana  Legge  and  Emma  Nat  Legge  to 
be  paid  to  them  upon  her  a&d  their  own  sole  and  separate  receipt, 
whether  married  or  sole,  and  notwithstanding  any  marriage,  and 
no  part  of  such  interest  and  dividends  shall  be  subject  or  liable 
to  the  debts,  control,  intermeddling,  or  engagements  of  any  husband 
with  whom  the  said  Georgiana  Legge  and  Emma  Nat  Legge  or 
either  of  them  may  happen  to  marry,  but  their  and  each  of  their 
receipts  shall  alone  be  good  receipts  and  discharges  to  my  said 
executors  and  to  all  other  persons  paying  the  same.    And  in  case 
it  shall  happen  that  eitlier  of  them  the  said  Georgiana  Legge  and 
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Emma  Nat  Legge,  John  Fi^ederick  Pott  and  Frederick  William 
Pott  the  younger  shall  happen  to  die  under  the  age  of  twenty-one 
years,  and  without  leaving  lawful  issue,  then  I  give  and  bequeath 
the  interest  and  dividends  to  which  such  deceased  legatee  was 
entitled  to  the  survivors  or  survivor  of  them  for  her,  his,  and 
their  several  and  respective  lives^  to  be  paid  to  her,  him,  and  them 
in  manner  aforesaid.  And  from  and  after  the  decease  of  either  of 
the  said  four  legatees  leaving  lawful  issue,  her  or  him  surviving, 
then  I  give  and  bequeath  the  principal  money  in  the  said  stocks  or 
funds  to  the  interest  whereof  such  deceased  legatee  had  been 
entitled  in  her  or  his  lifetime  unto,  amongst,  and  between  such 
issue  in  equal  shares  and  proportions,  share  and  share  alike  if 
more  than  one,  and  if  but  one  then  to  such  only  child  for  his  or 
her  absolute  use  and  benefit.  And  I  also  give  to  such  issue  the 
share  and  interest  of  the  principal  money  to  the  interest  whereof 
their  deceased  parent  would  have  been  entitled  in  case  he  or  she 
had  lived  to  survive  any  other  of  the  said  four  legatees  who  shall 
afterwards  die  without  issue.    And  in  case  it  should  happen  that 

all  the  said  four  legatees,  Georgiana  Legge,  Emma  Nat 
*  508    Legge,  John  Frederick  *  Pott  and  Frederick  William  Pott 

the  younger,  shall  die  without  either  of  them  leaving  such 
lawful  issue,  then  I  give  and  bequeath  the  whole  of  my  said  resid- 
uary estate  and  property  to  the  said  Emma  Coates  and  Frederick 
William  Pott  the  elder  in  equal  shares  and  proportions,  the  estate 
and  interest  of  the  said  Emma  Coates  therein  to  be  for  her  own 
sole  and  separate  use  and  on  her  own  sole  and  separate  receipt, 
and  not  to  be  subject  to  the  control,  debts,  or  intermeddling  of 
her  present  or  any  future  husband.  And  I  do  hereby  direct  that 
out  of  the  interest  and  dividends  of  a  competent  part  of  one-fourth 
part  of  my  said  residuary  estate,  the  said  Georgiana  Legge  shall 
be  brought  up  and  educated  until  she  attains  the  age  of  twenty-one, 
and  the  residue  of  the  interest  and  dividends  of  such  one*fourtfa 
part  shall  in  the  mean  time  be  laid  out  by  my  said  executors  in  the 
funds  by  way  of  accumulation  and  in  addition  to  the  said  fourth 
part ;  and  when  the  said  Georgiana  Legge  shall  attain  twenty-one, 
the  interest  of  such  accumulations  shall  be  paid  to  her  in  the  same 
manner  as  the  interest  of  the  said  original  fourth  part  or  share. 
And  I  desire  that  the  like  application  may  be  made  of  the  interest 
and  dividends  of  the  fourth  part  or  share  to  which  the  said  Emma 
Nat  Legge  will  be  entitled  at  twenty-one,  and  for  the  like  purposes 
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for  her  benefit.  But  as  to  the  interests  and  dividends  of  the  two 
seyeral  fourth  'parts  to  which  the  said  John  Frederick  Pott  and 
Frederick  William  Pott  the  younger  will  be  entitled  at  twenty-one, 
I  desire  that  the  whole  thereof  may  be  from  time  to  time  during 
their  minorities  laid  out  by  way  of  accumulations  and  added  to 
their  respective  shares,  and  the  interest  of  such  accumulations 
paid  to  them  at  twenty-one  in  like  manner  as  their  several  original 
fourth  parts  or  shares.  And  I  do  hereby  recommend  to  my  said 
executors,  as  well  to  save  them  trouble  in  the  execution  of 
the  trusts  aforesaid  as  for  the  better  protection  of  my  •  prop-  *  509 
erty,  and  of  my  said  several  legatees,  that  they  should  as 
Booti  as  conveniently  may  be  after  my  decease  file  an  amicable  bill 
in  the  Court  of  Chancery  for  the  purpose  of  having  the  said 
Georgiana  Legge,  Emma  Nat  Legge,  John  Frederick  Pott,  and 
Frederick  William  Pott  the  younger  made  wards  in  Chancery,  and 
having  my  estate  and  effects  administered  under  the  sanction 
and  protection  of  that  Court." 

And  the  will  ended  with  the  usual  indemnity  clauses. 

By  a  codicil  to  his  will,  dated  the  12th  of  May,  1828,  the  testa- 
tor appointed  the  defendant  Richard  Henry  Legge,  since  deceased, 
an  executor  of  his  will. 

The  testator  died  on  the  26th  of  November,  1880,  and  his  will 
was  proved  in  the  following  December. 

Emma  Nat  Legge  died  in  his  lifetime  an  infant  and  without 
leaving  issue. 

T^e  defendant  Oeorgiana  Legge  attained  her  majority  on  the 
81  st  of  August,  1840.  She  married  the  Rev.  Thomas  Nightingale, 
and  afterwards  died  on  the  22d  of  May,  1862,  without  leaving 
issue. 

The  defendants  John  Frederick  Pott  and  Frederick  William  Pott 
both  married,  had  children,  and  were,  as  has  been  stated,  two  of 
the  appellants. 

In  consequence  of  the  death  of  Georgiana  Nightingale  without 
leaving  issue,  the  defendants  John  Frederick  Pott  and  Fredefick 
William  Pott  the  younger  claimed  to  be  entitled  for  their  respec- 
tive lives  in  equal  shares  to  the  interest  and  dividends  on  the  stocks 
and  funds  standing  to  the  credit  of  the  cause  of  Coates  v. 
Harty  *"the  legacy  account  of  the  plaintiff  Georgiana  ♦510 
Legge,"  from  the  time  of  her  death. 
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Frederick  'William  Pott  the  elder  and  his  two  sisters  Catherine 
Elizabeth  Marrable  and  Mary  Bayly  claimed  to  have  been  the  next 
of  kin  to  the  testator  at  the  time  of  his  death,  and  contended  that 
Georgiana  Nightingale,  having  attained  her  age  of  twenty-one  years 
and  having  died  without  issue,  the  stocks  and  funds  in  which  she 
had  a  life-interest  were  not  disposed  of  by  the  will,  and  that  Fred- 
erick William  Pott  the  elder  and  his  two  sisters  were,  as  such  next 
of  kin,  entitled  thereto  and  to  all  the  benefit  thereof  from  her 
death. 

The  children  of  the  defendants  John  Frederick  Pott  and  Fred- 
erick William  Pott  the  younger  claimed  to  be  entitled  either  imme- 
diately or  contingently  on  their  sui-viving  their  respective  palrcnts 
or  otherwise  to  the  last-mentioned  stocks  and  funds. 

Under  these  circumstances,  the  petition  was  presented  by  Fred- 
erick William  Pott  the  elder  and  Richard  Henry  Legge,  the  sur- 
viving trustees  of  the  testator's  will,  on  the  25th  of  June,  1862, 
praying  that  the  rights  and  interests  of  the  parties  who  had  be- 
come entitled  to  the  stocks  and  funds  then  standing  to  the  credit 
of  Coates  v.  Hart,  ^^  the  legacy  account  of  the  plaintiff  Georgiana 
Legge,"  consequent  on  her  death,  might  be  declared,  and  that  after 
making  due  provision  thereout  for  the  payment  of  the  costs  of  all 
proper  parties  to  the  petition,  the  residue  thereof  might  be  trans- 
ferred and  paid  to  the  parties  who  might  be  so  declared  entitled 
thereto. 

Upon  the  hearing  of  the  petition  on  the  30th  of  June, 
*  511    1862,  an  order  was  made  directing  an  inquiry  as  to  *  the 
next  of  kin  of  the  testator  living  at  the  time  of  his  decease 
and  their  legal  personal  representatives,  and  the  further  considera- 
tion of  the  petition  was  a<yourned. 

In  October,  1862,  the  defendant  Frederick  William  Pott  the 
elder  died. 

In  January,  1863,  fhe  chief  clerk  made  his  certificate  under  the 
order  of  30th  June,  1862,  certifying,  amoiig  other  things,  that  the 
Attorney-General  had,  by  the  direction  of  the  Judge,  attended 
with  the  other  parties,  and  that  a  claim  had  been  brought  into 
Chambers  on  behalf  of  the  representatives  of  Frederick  William 
Pott  the  elder  and  Catherine  Elizabeth  Marrable  and  John  William 
Bayly  and  Mary  his  wife,  alleged  to  be  next  of  kin  of  the  testator 
living  at  the  time  of  his  death,  but  that  the  evidence  in  support  of 
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the  said  claim  was  such  that  he  was  unable  to  certify  who  were 
such  next,  of  kin. 

The  defendant  Richard  Henry  Legge,  the  co-executor  and  co- 
trustee under  the  testator's  will  of  Frederick  William  Pott  the 
elder,  died  on  the  16th  of  January,  1863,  and  in  March,  1863,  his 
legal  personal  representatives  presented  a  petition  which  was  in- 
tended to  be  treated  as  supplemental  to  the  petition  of  June,  1862, 
and  to  carry  its  objects  into  effect ;  and  upon  this  petition  the 
order  under  appeal  was  made  on  the  14th  of  March,  1863. 

The  case  on  the  hearing  in  the  Court  below  is  reported  in  the 
82d  volume  of  Mr.  Beavan's  Reports,  (a) 

Mr.  Walker  and  Mr.  Baggallay  appeared  for  the  legal 
*  personal  representatives  of  Richard  Henry  Legge,  the    *512 
petitioners  in  the  Court  below. 

Mr.  HobhouBe  and  Mr.  Forster,  for  the  representatives  of  Fred- 
erick William  Pott  the  elder,  Catherine  Elizabeth  Marrable  and 
John  William  Bayly  and  Mary  his  wife,  as  alleged  next  of  kin  of 
the  testator  living  at  the  time  of  his  death. 

Mr.  WickenSj  for  the  Attorney-General. 

Mr.  SotUhgate  and  Mr.  Henry  Stevens j  for  the  appellants.  —  The 
nature  of  the  arguments  presented  to  the  Court  sufficiently  appears 
from  the  judgments  of  the  Lords  Justices. 

The  authorities  referred  to  were  the  following :  Broumsword  v. 
Edwards^  (h)  Grey  v.  PearsoUj  (<?)  Seccombe  v.  Edwards^  (d)  Day 
Y.  Day,  («)  Abbot  v.  Middletonj  (^)  In  re  Keep^B  Willy  (A)  Wilmot 
V.  Wilmot,  (i)  DotigloB  v.  Andrews.  (A) 

Judgment  reserved. 

May  29. 

Thb  Lord  Justice  Knight  Bruce. — The  facts  in  this  case 
which,  besides  the  will  and  codicil  of  Mr.  James  Booth,  the  testa- 

(a)  Page  S49.  (y)  21  Beav.  148 ;  7  H.  L.  Gas.  68. 

(6)  2  Yes.  Sen.  248.  (h)  82  Beav.  122. 

(c)  6  H.  L.  Gas.  61.  (t)  8  Ves.  10. 

(d)  28  Beav.  440.  (k)  14  Beav.  847. 


(e)  Kay,  708. 
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tor  in  the  cause,  seem  to  be  material  are :  That  he  died  in 
*  513  the  year  1830 ;  *that  Emma  Nat  Legge,  one  of  the  residuary 
legatees  mentioned  by  name  in  the  will,  died  in  his  lifetime 
ia  minor  without  having  been  married ;  that  Georgiana  Legge,  an- 
other of  them,  survived  the  testator,  attained  majority,  married  the 
Rev.  Thomas  Nightingale,  and  in  May,  1862,  died  without  having 
had  a  child ;  and  that  John  Frederick  Pott  and  Frederick  William 
Pott  the  younger,  two  others  of  them,  attained  majority,  and  when 
the  argument  before  us  took  place  were  living  and  had  children 
living. 

The  question  for  decision,  in  effect,  is  as  to  the  beneficial  title  to 
the  income  of  the  testator's  residuary  estate  during  the  joint  lives 
of  John  Frederick  Pott  and  Frederick  William  Pott  the  younger 
already  mentioned  as  from  the  death  of  Mrs.  Nightingale. 

On  the  one  hand  it  is  said,  that  in  this  respect  there  is  an  intes- 
tacy or  a  partial  intestacy  ;  while,  on  the  contrary,  they  (that  is  to 
say,  Mr.  John  Frederick  Pott  and  Mr.  Frederick  William  Pott) 
claim  for  themselves  by  force  of  the  will,  as  they  construe  it,  the 
entire  income  of  the  residue  for  their  joint  lives  as  from  the  death  of 
Mrs.  Nightingale.  My  opinion  is,  that  Mr.  John  Frederick  Pott  and 
Mr.  Frederick  William  Pott  are  well  founded  in  this  claim,  against 
which  it  may  be  that  plausible  and  fair  grounds  of  argument  are 
afforded  by  some  of  the  expressions  of  the  instrument.  But  the 
whole  of  its  provisions  must  be  considered  together,  and,  looking 
at  them  all,  I  do  not  think  that  the  testator  intended  tliat  tlie 
income,  or  any  part  of  the  income,  of  the  residue  to  accrue  after 
the  death  of  Mrs.  Nightingale  should,  in  the  event  of  her  having 
lived  beyond  minority,  be  applied  or  enjoyed  in  a  different  manner 
from  that  in  which  it  would  have  been  if  she  had  died  a  minor. 
Of  coursQ  her  life-interest  in  the  share  of  the  residue  to 
*  614  which  she  was  *  entitled  in  possession  for  her  life  was  ex- 
tended by  the  prolongation  of  her  existence.  But  otherwise 
the  age  which  she  attained  was,  and  is,  I  think,  immaterial.  The 
will,  from  the  death  of  the  survivor  of  Emma  Nat  Legge  and  Mrs. 
Nightingale,  as  neither  of  them  ever  had  a  child,  gives  in  my 
opinion  all  that  portion  of  the  income  of  the  residue  which  they  or 
either  of  them  would  be  entitled  to  enjoy,  if  living,  to  John  Frederick 
Pott  and  Frederick  William  Pott  for  their  joint  lives.  How  the 
capital  or  income,  or  each,  is  after  tlieir  deaths  or  the  death  of 
either  of  them  to  be  dealt  with,  it  seems  not  necessary  now  to  say. 
[888] 
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The  Lord  Jastice  Turner,  after  stating  the  testator's  will, 
proceeded  as  follows:  — 

The  events  which  have  happened  are  these :  Emma  Nat  Legge 
died  in  the  lifetime  of  the  tebtator  under  twenty-one,  and  without 
leaving  issue.  Oeorgiana  Legge  survived  the  testator,  attained 
twenty-one,  married,  and  also  died  without  leaving  issue.  John 
Frederick  Pott  and  Frederick  William  Pott  also  survived  the  tes- 
tator :  they  are  still  living,  and  each  of  them  has  attained  twenty- 
one,  is  married,  and  has  children. 

In  this  state  of  circumstances,  the  Master  of  the  Bolls  has  held, 
that  John  Frederick  Pott  and  Frederick  William  Pott  did  not,  upon 
the  death  of  Oeorgiana  Legge,  become  entitled  to  the  income  of  the 
share  of  the  residuary  estate  to  which  she  was  entitled  during  her 
life ;  and  by  an  order  in  the  cause  has  directed  the  income  of  that 
share  to  be  retained  to  await  the  event  of  their  leaving  or  not 
leaving  issue. 

They  have  appealed  from  this  order,  and  we  have  now  to  give 
our  opinion  upon  the  point  which  the  Master  of  the  Bolls  has 
decided. 

*  The  first  thing  to  be  considered  seems  to  me  to  be  the  *  515 
scheme  of  this  will.  It  is,  I  think,  divisible  into  three  disr 
tinct  parts :  the  first  part  relating  to  the  income  during  the  lives  of 
the  tenants  for  life ;  the  second  part  to  the  disposition  of  the  capi- 
tal in  favour  of  their  issue :  and  the  third  part  to  the  disposition  of 
the  capital  in  the  event  of  none  of  them  leaving  any  issue. 

As  to  the  first  part,  each  of  the  four  legatees-  is  to  take  for  life 
on  attaining  twenty-one,  and  on  the  death  of  either  of  them  under 
twenty-one  and  without  leaving  issue  the  income  to  which  the 
deceased  was  entitled  is  to  go  to  the  survivors  or  survivor  for  their, 
his,  or  her  lives  or  life.  On  the  death  of  Emma  Nat  Legge,  there- 
fore, under  twenty-one  and  without  leaving  issue,  each  of  the  three 
survivors,  Oeorgiana  Legge,  John  Frederick  Pott  and  Frederick 
William  Pott,  took  for  life  one-third  of  the  income  of  the  residue. 
Oeorgiana  Legge  then  dies  without  leaving  issue,  but  having 
attained  twenty-one;  and  the  question  arises  whether,  upon  her 
death,  John  Frederick  Pott  and  Frederick  William  Pott  became 
entitled  under  this  clause  to  the  third  of  the  income  to  which  she 
was  entitled  during  her  life. 

For  the  reasons  which  I  shall  presently  give,  I  do  not  think  it 
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necessary  for  us  to  decide  this  question,  but  as  th6  case  was  very 
much  argued  at  the  bar  with  reference  to  this  part  of  the  will,  — 
it  being  contended  on  behalf  of  John  Frederick  Pott  and  Frederick 
William  Pott  that  the  word  "  and  "  in  tlie  clause  following  on  the 
creation  of  the  life-interests,  ^^  In  case  it  shall  happen  that  either  of 
them  the  said  Greorgiana  Legge,  Emma  Nat  Legge,  John  Frederick 
Pott  and  Frederick  William  Pott  shall  happen  to  die  under  the  age 
of  twenty-one  years  and  without  leaving  lawful  issue,"  ought  to 
be  read  *^  or,"  and,  therefore,  that  on  the  death  of  Georgiana 

*  516    Legge  *  without  leaving  lawful  issue  John  Frederick  Pott 

and  Frederick  William  Pott  became  entitled  by  the  express 
terms  of  the  clause,  —  it  may  be  right  to  say  that  I  do  not  assent  to 
that  argument. 

That  the  word  "  and  "  may  be  construed  "  or  "  cannot  of  course 
be  disputed ;  but  I  think  that  it  is  to  be  so  construed  only  when 
the  context  of  the  will  makes  it  evident,  or  at  all  events  furnishes 
very  strong  grounds  for  presuming,  that  it  was  so  intended,  and  I 
think  that  no  such  intention  is  to  be  collected  from  the  context  of 
this  will.  On  the  contrary,  if  the  word  ^^  and  "  in  this  clause  was 
to  be  construed  "  or  "  and  the  event  had  happened  of  either  of  the 
four  tenants  for  life  dying  under  twenty-one  leaving  issue,  the  con- 
sequence would  be  either  that  the  interest  of  the  issue  of  the 
deceased  tenant  for  life  under  the  next  clause  of  the  will  would  be 
defeated  in  favour  of  the  surviving  tenants  for  life,  or  at  all  events 
the  dispositions  in  favour  of  these  different  parties  would,  upon  the 
face  of  the  will,  be  inconsistent  and  irreconcilable. 

If,  therefore,  the  case  rested  upon  this  point,  I  should  be  of 
opinion  that  John  Frederick  Pott  and  Frederick  William  Pott  were 
not  entitled  to  the  income  of  the  share  of  the  residue  to  which 
Georgiana  Legge  was  entitled  during  her  life. 

But  there  is  a  further  point  in  the  case ;  whether  upon  the 
whole  of  this  will  there  is  not  sufficient  to  constitute  a  gift  by 
implication  of  the  income  in  question  to  John  Frederick  Pott  and 
Frederick  William  Pott  during  their  lives,  and  I  am  of  opinion 
that  there  is.  .  % 

By  the  second  part  of  the  will,  upon  the  decease  of  either 

*  517    of  the  four  tenants  for  life  leaving  lawful  issue,  *the  issue 

are  to  take  the  principal,  to  the  interest  of  which  the  deceased 
tenant  for  life  was  entitled ;  and  the  issue  are  also  to  take  the  share 
of  the  principal,  to  the  interest  of  which  their  deceased  parent 
[  390  ] 
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would  have  been  entitled  in  case  be  or  she  had  lived  to  survive  any 
other  of  the  four  tenants  for  life  who  should  afterwards  die  with- 
out issue. 

This  last  disposition,  followed  as  it  is  by  the  gift  over,  being  only 
in  the  event  of  all  the  four  tenants  for  life  dying  without  leaving 
issue  seems  to  me  to  furnish  a  necessary  inference  that  the  surviv- 
ing tenants  for  life  were  to  take  during  their  lives  the  income  of 
the  share  to  the  income  of  which  any  tenant  for  life  dying  without 
leaving  issue  had  been  entitled.  If  instead  of  Georgiana  Lcgge 
first  dying  leaving  no  issue,  either  John  Frederick  Pott  or  Frederick 
William  Pott  had  first  died  leaving  issue,  such  issue  would  clearly 
have  been  entitled  to  a  moiety  of  the  capital,  to  the  income  of  which 
Georgiana  Legge  was  entitled ;  and  it  is,  I  think,  impossible  to 
impute  to  this  testator  any  such  absurd  intention  as  that  the  rights 
of  the  issue  of  the  other  tenants  for  life  should  depend  upon 
whether  the  first  tenant  for  life  who  should  die  should  leave  issue 
or  not.  The  clause,  therefore,  in  my  opinion,  imports  that  when- 
ever either  of  the  tenants  for  life  should  die  leaving  no  issue,  the 
issue  of  the  others  should  take  the  share  to  the  income  of  which 
the  one  so  dying  had  been  entitled ;  and  I  am  satisfied,  looking  at 
the  whole  of  this  will,  the  testator's  intention  was  that  the  parents 
should  take  the  income  whenever  their  issue  took  the  capital. 

The  construction  which  I  have  put  upon  the  clause  under  con- 
sideration cannot,  I  think,  be  altered  by  the  word  "  afterwards " 
which  Occurs  in  the  clause.     That  word  means,  I  think,  no 
more  than  that  the  issue  were  *  to  take,  although  the  ten-   *  518 
ant  for  life  might  die  after  their  title  to  their  original  share 
had  accrued. 

It  was  attempted,  on  the  part  of  the  respondents,  to  meet  this 
view  of  the  case  by  referring  the  clause  on  which  I  have  com- 
mented, as  to  the  issue  taking  the  share  of  any  tenant  for  life  who 
should  die  without  leaving  issue,  to  the  death  under  twenty-one 
mentioned  in  the  first  part  of  the  will ;  but  I  do  not  think  that, 
upon  the  true  construction  of  this  will,  the  clause  was  intended  to 
be  so  limited  in  its  operation,  the  clause  referring  in  terms  to  death 
without  issue  generally,  and  the  dispositions  of  income  and  capital 
being,  as  it  seems  to  me,  distinct  and  independent. 

On  the  whole,  therefore,  my  opinion  is,  that  John  Frederick 
Pott  and  Frederick  William  Pott  are  entitled  during  their  joint 
lives  to  the  income  of  the  share  to  the  income  of  which  Georgiana 
Legge  was  entitled  during  her  life. 

[391] 
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•  619   *  In  the  Matter  of  JOHN  TILLEARD,  THOMAS  TILL- 

EARD,  and  DANIEL  ALEXANDER  FREEMAN,  So- 
licitors of  this  Court ; 

AND 

In  the  Matter  of  JOHN  TILLEARD,  THOMAS  TILLEARD, 
WILLIAM  GODDEN,  and  JAMES  WILSON  HOLME,  Solici- 
tors of  this  Court. 

1863.    May  29.    June  2.    Before  the  Lords  Justices. 

Where  the  special  Act  of  a  railway  company  enacted  that  the  expensea,  costs, 
and  charges  of  obtaining  and  passing  the  Act  and  preparatory  thereto  should 
be  paid  by  the  company,  the  company  was  held  bound  to  pay  the  costs  of  the 
company^s  solicitors  incurred  in  relation  to  certain  projected  lines  of  rulwaj 
originally  intended  to  have  formed  part  of  the  oompany^s  undertaking,  bat 
abandoned  in  Parliament  by  the  promoters  and  not  actually  sanctioned  by 
the  company^s  Act. 

Per  Lord  Justice  Kkight  Bruce.  —  Although  it  was  at  one  time  questioned 
how  far  in  strictness  the  demand  of  a  solicitor  could  be  made  directly  against 
a  company  or  body  not  in  existence  at  the  time  when  the  bill  of  costs  was 
incurred,  it  is  now  the  habit  to  consider  this  class  of  demands  in  the  light  of 
continuing  demands  for  preliminary  or  preparatory  costs ;  and  as  soon  as  the 
company^s  Act  passed,  a  liability  from  the  company  to  the  solicitors  was 
constituted. 

Per  Lord  Justice  Turner. — If  any  doubt  existed  upon  the  point  whether  the 
costs  in  question  were  payable  by  the  company,  it  would  be  removed  by  the 
circumstance,  that  the  promoters  of  the  original  scheme  were  themselves 
amongst  the  directors  of  the  company. 

This  was  an  appeal  by  the  Great  Northern  and  Western  of 
Ireland  Railway  Company  from  a  decision  of  the  Master  of  the 
Rolls,  so  far  as  his  Honor  thereby  refused  to  interfere  with  the  dis- 
allowance by  the  taxing  master  of  a  certain  objection  taken  by  the 
appellants  to  his  taxation  of  the  bills  of  costs  of  Messrs  Tilleard  & 
Co.,  the  former  solicitors  of  the  appellants. 

The  case  is  reported  in  the  Court  below  in  the  82d  Volume  of 
Mr.  Beavan*s  Reports,  (a) 

The  facts,  so  far  as  the  appeal  was  concerned,  were  shortly  as 
follows :  — 

•  520       The  original  petition,  whereon  the  order  under  appeal  *  was 

(a)  Page  476. 
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made,  sought,  at  the  instance  of  the  appellants,  an  order  for  the 
review  of  the  taxation  of  the  bills  of  costs  of  Messrs.  Tilleard  & 
Co.  against  the  appellants. 

Messrs.  Tilleard  &  Co.  had  delivered  to  the  appellants  their 
bills  of  costs,  and  these  bills  had,  in  the  month  of  June,  1860, 
been  directed  by  the  Court  to  be  taxed,  and  had  been  taxed 
accordingly. 

In  the  month  of  February,  1862,  several  objections  to  the  tax- 
ation were  carried  in  on  behalf  of  the  appellants,  and  the  third 
objection  —  that  which  formed  the  subject  of  the  appeal  —  arose 
out  of  the  following  circumstances :  Originally  six  Irish  lines  had 
been  projected  by  the  promoters  of  the  appellant  company,  but 
after  the  preliminary  expenses  had  been  incurred  four  of  these 
lines  had  been  abandoned,  or  rather  postponed,  in  consequence  of 
the  pressure  on  the  money  market,  and  the  company's  Act  as 
obtained  (20  &  21  Yict.  c.  84)  authorized  the  construction  of  two 
only  of  the  six  projected  lines ;  viz.,  a  line  from  Athlone  to  Bos- 
common,  and  a  line  from  Roscommon  to  Castlereagh.  The  52d 
section  of  the  Act  provided,  that  ^^  the  expenses,  costs,  and  charges 
of  obtaining  and  passing  this  Act  and  preparatory  thereto  shall  be 
paid  by  the  company." 

In  connection  with  this,  the  third  objection  of  the  petitioners 
was  as  follows :  — 

^^  That  the  said  Master  has  allowed  in  the  said  bill  and  copy  rider, 
subject  to  the  deductions  therein  appearing,  several  items  of  charge 
for  work  done  and  services  rendered,  and  for  expenses  incurred  by 
the  said  John  Tilleard,  Thomas  Tilleard,  and  Daniel  Alexander 
Freeman,  not  only  before  the  passing  of  the  company's  Act  of 
incorporation,  but  prior  to  the  formation  of  the  said  company,  and 
to  any  subscription  contract  being  entered  into  for  the  for- 
mation *  thereof;  and  has  also  allowed  several  items  of  *521 
charges  and  expenses  relating  for  the  most  part  to  four  pro- 
jected lines  of  railway  which,  though  originally  contemplated  by 
certain  promoters  thereof  in  connection  with  the  two  lines  of  rail- 
way for  the  making  of  which  the  company  was  formed  and  the 
subscription  contract  entered  into,  were  abandoned  by  the  pro- 
moters thereof  prior  to  the  formation  of  the  said  company,  and  are 
not  authorized  by  the  company's  Act,  and  were  never  promoted  or 
adopted  by  the  said  company  nor  by  any  body  of  directors  or  other 
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managing  body  authorized  to  act  on  their  behalf,  and  which  said 
charges  and  expenses  were  not  incurred  at  the  instance  of  or  on 
behalf  of  the  said  company,  or  by  their  direction  or  authority,  or  by 
the  direction  or  authority  of  any  managing  body  on  their  behalf." 

And  by  the  objection  in  question  the  petitioners  submitted  to 
the  taxing  master,  — 

^^  That  such  charges  and  expenses  are  not  ^  expenses,  costs,  or 
charges  of  obtaining  or  passing  the  company's  said  Act,  or  inci- 
dental or  preparatory  thereto '  within  the  true  intent  and  meaning 
of  the  52d  section  of  the  company's  Act  of  incorporation,  and  that 
the  funds  of  the  company  are  not  liable  to  pay  tbe  same,  and  that 
therefore  the  charges  prior  to  the  formation  of  the  company  ought 
to  be  wholly  disallowed  as  against  the  said  company,  and  that  the 
said  charges  relating  in  part  to  the  said  four  abandoned  lines  of 
railway  ought  to  be  apportioned  with  reference  to  the  several  lines 
of  railway  to  which  they  s^  respectively  relate,  and  that  so  much 
thereof  as  relates  to  the  said  four  other  lines  of  railway  as  afore- 
said ought  to  be  disallowed  as  against  the  said  company." 

The  objection  proceeded  to  specify  items  of  charges  and  ex- 
penses of  large  amount  which  had  been   so  improperly 

*  522    *  as  the  appellants  alleged,  allowed  by  the  Master  ;  and  to 

state,  with  particulars,  that  a  large  proportion  of  the  several 
items  so  specified  as  aforesaid  related  solely  to  the  said  Tour  other 
lines  of  railway,  and  ought  for  the  reasons  aforesaid  to  be  disal- 
lowed as  against  the  company. 

The  Master  granted  a  warrant  to  consider  the  appellant's  objec- 
tions, and  on  its  return  reconsidered  his  taxation,  and  disallowed 
(amongst  others)  the  third  objection,  stating  separately  in  writing 
the  reasons  for  his  decision. 

These  reasons,  so  far  as  they  relate  to  the  disallowance  of  the 

third  objection,  and  are  material,  are,  in  consequence  of  their 

being  referred  to  by  the  Lord  Justice  Knight  Bruce  in  his 

*  528   judgment,  set  out  below,  (a)  and  *  from  them  the  details 

(a)  ''Objection  No.  S.    I  disallow  this  objection,  considering  that  I  have 
properly  allowed  all  the  items  objected  to  in  my  taxation. 

The  first  Act  of  incorporation  of  the  Great  Northern  and  Western  of  Ireland 
Railway  Company  (20  &  21  Vict.  c.  84)  contained  a  special  and  final  clause  in 
relation  to  the  expenses  of  the  Act ;  viz.,  — 
[394] 
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of  the  facts  relating  to  the  projected  and  actual,  undertaking  of 
the  appellants  will  be  seen. 

.  Section  52.  "  The  expenses,  costs,  and  charges  of  obtaining  ml  passing  this 
Act,  and  incidental  and  preparatoiy  thereto,  shall  be  paid  by  the  company.** 

The  word  '*  preparatory  ^  is  an  unusual  term  in  such  expense  clauses,  and, 
indeed,  does  not  occur  in  any  of  the  subsequent  Acts  and  powers  of  extension 
obtained  by  the  said  company. 

This  objection  further  alleges  that  I  have  allowed  certain  items  of  costs  and 
charges  incurred  prior  to  the  formation  of  the  company,  and  relating  to  extended 
lines  of  railway  not  authorized  by  the  company^s  Act,  and  not  promoted  or 
adopted  by  the  said  company  nor  *'  by  any  body  of  directors  or  other  managing 
body  authorized  to  act  on  their  behalf.**  This  objection,  I  consider,  is  not 
founded  on  fact.  It  is  true,  that  ultimately  the  bill  was  brought  into  Parliament 
in  1857,  for  a  less  extent  of  lines  than  mentioned  in  the  notice.  But  the  notice 
and  consequential  expenses  were  not  only  sanctioned  by  Lord  Lucan  and  the  act- 
ing provisional  direction  of  the  company  (subsequently  incorporated  by  the  Act), 
bat  such  managing  body  adopted  such  notice  as  the  basis  of  their  Act,  and  with- 
out which  the  bill  could  not  have  been  introduced.  The  notice  was  proved 
before  the  Standing  Orders  Committee  on  behalf  of  the  subscribers  and  peti- 
tioners for  the  bill,  and  counsels*  briefs  in  the  committee  on  the  bill  were  pro- 
duced to  me,  from  which  it  appears  that  the  entire  lines  for  which  notice  was 
given  were  the  original  intention  and  plan  of  the  directors  and  petitioners,  and 
were  only  abridged  or  modified  late  in  the  autumn  of  ld56,  after  the  country,  by 
authority  of  the  managers  and  provisional  committee,  had  been  examined  and 
surveyed;  further  the  plans,  surveys,  &c.,  deposited  in  the  private  bill  office 
on  behalf  of  the  petitioners  for  the  bill  pursuant  to  the  standing  orders  comprised 
the  entire  original  contemplated  lines  between  TuUamore  and  Sligo.  Under 
these  circumstances  it  appeared  to  me  that  I  could  only  come  to  the  conclusion 
that  the  parties  to  the  subscription  contract  adopted  such  prior  proceedings  and 
costs  of  the  solicitors  by  using  and  taking  the  benefit  of  the  said  notice,  and 
preparatory  .proceedings  of  the  provisional  management.  The  subscription 
contract  dated  20th  December,  1856,  was  between  the  subscribers  of  the  first 
part,  and  John  Tilleard  and  Thomas  Tilleard  (two  of  the  solicitors*  firm)  of  the 
second  part.  The  two  latter  gentlemen  are  trustees  of  the  covenants.  The  deed 
recognized  the  provisional  committee  which  had  taken  all  the  above-mentioned 
preparatory  proceedings,  and  although  it  mentions  only  two  of  the  several  lines 
in  the  notice,  it  gives  the  following  large  discretional  powers  to  such  managing 
committee :  — 

'*  And  it  is  declared  and  agreed  that  the  committee  of  management  or  direc- 
tors for  the  time  being  of  the  said  company  shall  have  full  power  to  do  and 
perforin  all  such  acts  as  to  them  may  seem  expedient  in  and  about  the  promotion 
or  prosecution  of  the  several  matters  hereinbefore  mentioned,  or  such  of  them 
as  they  shall  for  the  time  being  think  proper  to  promote  or  prosecute,  and  to  fix 
upon  and  from  time  to  time  to  alter  and  vary  as  well  the  sites  or  spots  at  which 
the  said  intended  railways  shall  commence  as  also  the  sites  or  spots  at  which  the 
same  respectively  shall  terminate,  and  also  the  intermediate  courses  or  lines  of 
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*  624       *  The  Master  of  the  Bolls  having  on  the  above-mentioned 

•  626    petition  to  review  the  taxation  refused  to  interfere  *  with 

tbe  same  respectively,  and  the  parishes,  townlands,  and  places  through  which  the 
same  respectiyely  shall  pass,  and  to  abandon  the  prosecution  of  such  of  the  said 
railways  or  such  parts  thereof  as  they  shall  think  fit,^  dsc,  Ac, 

Moreover,  during  the  Commons*  committee  on  the  bill  the  petitioners  were 
opposed  by  the  Midland  Great  Western  Company,  and  that  opposition  was 
terminated  by  a  provisional  agreement  (dated  22d  June,  1857)  between  such 
opposing  company  and  the  Marquis  of  Slig^,  Lord  Lucan,  and  Lord  Crof* 
ton,  therein  described  as  "three  of  the  promoters  of  the  Great  Northern  and 
Western  Railway  of  Ireland  Company,**  by  which  provisional  agreement  the 
latter  company  was  assured  of  other  material  districts  comprised  in  the  entire 
notice. 

This  provisional  agreement  was  afterwards  confirmed  and  carried  out  by  an 
agreement  under  seal  between  the  two  companies  of  the  date  of  1st  August, 
1859,  and  subsequently  by  Acts  of  Parliament  the  Great  Northern  and  Western 
Railway  Company  was  authorized  to  make  and  has  partly  executed  further  lines. 
The  affidavits  of  Mr.  John  Fowler  and  Mr.  Daniel  Alexander  Freeman  also 
state  intended  systems  of  railway  extensions. 

For  these  reasons,  admitting  the  entire  notice  and  the  proper  charges  conse- 
quential on  it,  I  disallowed  the  objections  to  the  items  set  in  detail  in  such 
objections.  These  items,  in  my  opinion,  I  properly  allowed.  The  time  and 
disbursements  items  so  allowed  by  me  were  between  the  parties  on  my  taxation 
agreed  to  be  correct  (if  allowed  by  me)  on  the  following  memorandum  signed 
by  the  company*s  solicitor  opposing  the  costs, — the  latter  solicitors,  however, 
thereby  not  admitting  the  liability  of  the  company  to  such  items  of  charge :  — 

*'  Li  the  matter  of  Messrs.  Tilleard  &  Company. 
**  For  the  purposes  of  the  present  taxation  we  admit  on  behalf  of  the  Great 
North  and  Western  of  Ireland  Railway  Company,  that  Messrs.  Tilleard  &  Co. 
were  by  themselves  or  their  clerks  engaged  in  journeys  during  the  days  stated 
in  their  bills,  and  that  in  respect  of  those  journeys  they  disbursed  the  sums  of 
money  charged  in  the  bills. 

'^Walkbr,  Grant,  &  Martinkau. 
••  13th  February,  1861.** 

It  was  further  in  evidence  before  me  that  the  secretary  of  the  provisional 
direction  (Mr.  Room),  in  letters  of  the  date  of  the  29th  October,  1856,  had 
informed  two  incorporated  Irish  nulway  companies  of  the  intention  of  his  own 
board  to  apply  to  Parliament  for  powers  to  exercise  the  entire  lines  comprised 
in  the  aforesaid  notice.  The  following  is  an  extract  of  such  letters  from  Mr. 
Room  to  the  secretaries  of  the  Great  Southern  and  Western  of  Ireland  Railway 
Company  and  of  the  Midland  and  Great  Western  of  Ireland  Company :  — 

"  The  secretary  of  the  Great  Southern  and  Western  of  Ireland  Railway  Company. 

*'  London,  29  October,  1856. 
**  Sir,  —  I  am  desired  by  the  promoters  of  the  .Great  Northern  and  Western 
(of  Ireland)  Railway  to  inform  you  that  it  is  their  intention  to  apply  to  Parli** 
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the  disallowance  of  the  third  objection,  the  present  appeal  was 
brought. 

ment  in  the  ensuing  session  for  a  bill  for  power  to  construct  a  railway  from 
Tullamore  to  Athlone,  with  a  junction  there  with  the  Midland  Great  Western 
Railway,  and  from  Athlone  to  Roscommon,  Castlerea,  Boyle,  and  Sligo,  and 
that  It  is  intended  to  apply  for  extensions  as  soon  as  practicable  hereafter  to 
Castlebar,  Westport,  and  Ballina. 

**  The  fact  is  well  known  to  your  company  that  the  want  of  railway  accom- 
modation for  the  northern  and  western  districts  of  Ireland  connecting  those  with 
the  central  and  southern  districts  has  been  yery  seriously  felt,  and  is  an  object  of 
the  highest  interest  and  importance  to  the  land-owners  and  the  public.*^ 

The  letters  were  signed  by  Mr.  Room  as  secretary,  Mr.  Room  being  secretary 
of  the  **  committee  of  management  or  directors  for  the  time  being,"  and  from 
the  subsequent  passing  of  the  Act  (27th  July,  1857),  to  the  present  time  con- 
tinuing to  be  the  secretary  of  the  company. 

In  the  correspondence  with  the  secretary  of  the  Great  Southern  and  Western 
Irish  Railway  Company,  Mr.  Room,  in  a  letter  1st  November,  1856,  gave  the 
names  of  Lord  Lucan,  the  Marquis  of  Sligo,  the  Lord  Crofton,  Sir  Greorge  Caul- 
field  and  others  as  the  principal  promoters  of  the  project,  the  parliamentary 
notice  for  which  was  published  in  that  month.  The  three  first  noblemen  were 
members  of  the  provisional  committee,  subscribers  to  the  contract  deed  of  the 
following  month,  and  their  names  are  specially  mentioned  in  the  Act  incorporat- 
ing the  subscribers.  All  three  in  the  first  and  subsequent  annual  reports  of  the 
incorporated  company  appear  as  members  of  the  direction  of  the  company,  and 
Lord  Lucan  always  the  chairman. 

The  minutes  of  the  committee  of  managers  or  provisional  directors  of  the  12th 
andi26th  November,  1856  (Lord  Lucan  in  the  chair)  record  resolutions  for 
temporarily  df^pping  the  abandoned  lines  of  the  notice  and  pending  certain 
negotiations  with  other  existing  railway  companies.  It  was  also  distinctly  in 
evidence  that  the  then  adverse  state  of  the  money  market  was  a  principal  cause 
for  limiting  the  original  project  and  for  limiting  the  amount  of  the  subscription 
contract.  But  virtually  the  dropped  lines  were  only  postponed  or  deferred. 
This  latter  fact  is  indeed  distinctly  proved  by  a  letter  of  Lord  Croftoh  (one  of 
the  committee  of  management)  to  Mr.  Freeman,  the  solicitor,  of  the  29th  Jan- 
naiy,  1857,  in  which  his  Lordship  says,  **  I  suppose  we  shall  argue  the  through 
line  before  the  committee,  as  the  notices  were  all  served,  although  we  only  go 
in  for  a  first  instalment  this  session.^'  Further,  the  evidence  in  the  committees 
on  the  bill  in  both  houses  on  behalf  of  the  petitioners  adopted  the  entire  notice 
and  all  the  lines  as  the  eventual  projects  of  the  company. 

The  evidence  before  me  proved  that  all  Mr.  Freeman^s  acts,  journeys,  notices, 
and  deposits  between  the  first  charges  I  have  allowed  to  the  presentation  of  the 
petition  for  the  bill  in  1856,  1857,  were  fully  known  to  and  in  fact,  if  not 
specially,  directed  by  the  committee  of  management,  and  were  recognixed  by 
such  committee  as  professional  services  in  the  matter  of  the  bill  in  Parliament." 
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« 

*  526        *  Mr.  Baggallay  and  Mr.  MartineaUj  for  the  appellants. 

—  The  taxing  master  was  wrong  m  supposing  that  the 
word  "  preparatory  "  in  the  52d  section  of  the  company's  Act 
covered  the  costs  to  which  we  object,  and  the  Master  of  the  Rolls 
ought  to  have  ordered  a  review  of  his  taxation  upon  the  point. 
The  appellants  had  nothing  to  do  with  the  originally  proposed 
scheme,  and  expenses  incurred  by  the  respondents  in  connection 
therewith,  at  a  time  when  the  appellants  had  no  corporate  exist- 
ence, must  be  paid  by  those  who  authorized  the  incurring  of  such 
expenses. 

Mr.^  Selwyn  and  Mr.  Pole^  for  the  respondents,  Messrs.  Tilleard 
&  Co.,  were  not  heard. 

Garden  v.  Hie  General  Cemetery  Company  (a)  was  referred  to 
during  the  argument  with  reference  to  the  question  of  the  liability 
of  a  company  m  respect  of  services  rendered  it  before  the  com- 
mencement of  its  existence. 

*  527       *  The  Lord  Justice  Knight  Bruce.  —  Although  tlie  lino 

of  railway  for  the  construction  of  which  the  appellant  com- 
pany's Act  was  in  fact  obtained  was  considerably  shorter  than  that 
originally  contemplated,  yet  it  was  included  in  tlie  greater  scheme ; 
and  the  costs  claimed  by  the  respondents  extend,  as  it  seems  to 
me,  to  matters  connected  with  the  whole  line,  and  must  be  con- 
sidered as  relating,  within  the  meaning  of  the  company's  Act,  to 
so  much  of  the  line  as  has  been  sanctioned  by  Parliament.  In  mj 
judgment,  therefore,  the  taxing  master  has  taken,  as  he  has  also 
well  expressed,  a  correct  View  of  the  matter,  and  the  Master  of 
the  Bolls  has  rightly  adopted  the  taxing  master's  conclusion. 

It  was  at  one  time  questioned  how  far  in  strictness  the  demand 
of  a  solicitor  could  be  made  directly  against  a  company  or  body 
not  in  existence  at  the  time  when  the  bill  of  costs  was  incurred ; 
but  it  has  been  now  for  many  years  the  habit  to  consider  this  class 
of  demands  in  the  light  of  continuing  demands  for  preliminary  or 
preparatory  costs. 

In  my  own  opinion,  also,  it  appears  fair  to  say,  that  as  soon  as 
the  Act  passed  a  liability  from  the  company  to  the  solicitors  was 
constituted. 

(a)  5  Bing.  N.  C.  255. 
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The  Lord  Justice  Turner.  —  I  agree.  It  cannot  be  said  that 
these  costs  are  the  less  costs  preparatory  to  the  Act  obtained 
because  they  extend  to  matters  beyond  the  line  to  which  the  Act 
applies.  It  is  clear  that  this  Act  was  originally  intended  to  apply  to 
a  more  extended  scheme,  which  was  afterwards  abandoned 
or  reduced.  The  costs  in  question  were  costs  *  preparatory  *  628 
to  the  obtaining  of  the  Act,  although  the  Act  was  actually 
granted  for  two  only  out  of  the  six  lines  originally  projected.  The 
Act  of  Parliament  of  the  company  provides  that  the  expenses  pre- 
paratory to  the  obtaining  of  the  Act  shall  be  paid  by  the  company ; 
and  if  any  doubt  existed  upon  the  point,  it  would  be  removed  by 
tlie  circumstance  that  the  promoters  of  the  original  scheme  are 
themselves  amongst  the  directors  of  the  present  company. 


MERTENS  V.  HAIGH. 

1863.    June  8.    Before  the  Lords  Justicbs. 

The  plaintiff,  in  answer  to  interrogatories  founded  on  a  concise  statement,  stated 
that  documents,  the  production  of  which  was  sought,  were  in  the  possession 
of  his  clerks  at  New  Orleans,  and  could  not  be  selected  and  produced  without 
the  plaintiff  himself  going  to  New  Orleans,  which  he  could  not  safely  do  on 
account  of  the  civil  war  and  his  being  proscribed :  Heldt  that  the  answer  was 
insufficient  for  not  showing  that  the  plaintiff  had  tried  to  obtain  the  required 
information. 

This  was  an  appeal  from  an  order  of  the  Vice- Chancellor  Wood 
allowing  exceptions  to  an  answer. 

The  nature  of  the  suit  will  be  seen  m  Mr.  Johnson's  Reports,  (a) 
For  the  present  purpose  the  following  statement  of  facts  is  suffi- 
cient :  — 

The  plaintiff,  a  New  Orleans  merchant,  by  his  original  bill,  filed 
in  February,  1858,  sought  from  the  firm  of  Haigh  &  Co.,  cotton 
brokers  in  Liverpool,  an  account  of  transactions  in  cotton  entered 
into  by  them  on  his  account.  The  plaintiff's  orders,  to  which 
Messrs.  Haigh  &  Co.  as  brokers  bad  given  effect,  were  conveyed 
through  the  medium  of  the  defendant  Mr.  Bell,  and  that  gentle- 

(a)  Page  785. 
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man  was  made  a  party  to  the  suit  by  an  amendment  of  the  bill  in 
June,  1859.  On  the  9th  of  August,  1860,  a  concise  statement 
and  interrogatories  fot  the  examination  of  the  plaintiff  were 
•529  filed  by  the  defendant  Bell,  which  *were  allowed  by  the 
Court  under  circumstances  stated  in  Messrs.  Johnson  A 
Hemming's  Reports,  (a)  and  to  these  interrogatories  two  answers 
were  successively  obtained  from  the  plaintiff,  one  in  April,  1862, 
the  other  in  April,  1868. 

The  object  of  the  defendant's  interrogatories  was  to  obtain  dis- 
covery and  production  of  certain  invoices,  bills  of  lading,  and 
other  documents  in  the  possession  or  power  of  the  plaintiff. 

The  effect  of  the  plaintiff's  answers  was,  that  all  the  documents 
sought  were  in  the  possession  of  his  clerks  or  other  agents  at  New 
Orleans ;  that  he  considered  that  for  their  production  it  would  be 
necessary  for  him  personally  to  go  to  New  Orleans  to  search  for, 
select,  and  procure  them  ;  that  if  he  attempted  to  do  so  the  proba- 
bility was  that,  regard  being  had  to  the  then  disturbed  state  of  the 
country,  he  would  be  arrested  and  imprisoned  either  at  New 
Orleans  (if  he  ever  reached  it)  or  (as  was  more  probable)  on  his 
jourpey  thither  from  New  York,  he  being,  as  he  believed,  on  the 
list  of  persons  returned  as  disaffected  to,  and  proscribed  by,  the 
federal  government ;  and  that  owing  to  the  difficulty  of  obtaining 
information  on  which  he  could  rely  from  New  Orleans,  he  could 
not  say  whether  his  office  and  clerks  there  still  existed.  Further, 
he  submitted  that  the  documents  in  question  were  immaterial  to 
the  case  of  the  defendant  Bell,  and  that,  at  any  rate,  an  inquiry  as 
to  them  would  answer  all  the  purposes  of  justice. 

The  Yice-Chancellor  having  allowed  the  defendant  Bell's  excep- 
tions to  these  answers  for  insufficiency,  the  plaintiff  appealed. 

*  580       *  Mr.  Daniel  and  Mr.  T.  Stevens  appeared  for  the  appel- 
lant. 

Mr.  Giffard  and  Mr.  F.  J.  Woodj  for  the  respondent  the  defendant 
Bell.  —  For  the  appellant  it  was  contended  that,  regard  being  had 
to  the  circumstances  of  the  case,  the  plaintiff  could  not  make  any 
better  answer  than  he  had  done,  that  the  production  of  the  docu- 

(a)  VoL  1,  p.  281. 
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ments  in  question  went  to  a  mere  matter  of  account,  and  could 
properly  be  dealt  with  by  means  of  an  inquiry ;  and  that  the  hear- 
ing of  the  cause  ought  not  to  be  delayed  until  their  production. 

For  the  respondent  it  was  contended,  that  the  discovery  sought 
was  material  to  the  respondent's  case  at  the  hearing,  and  could  not 
be  considered  as  going  to  a  mere  question  of  account,  such  as  could 
be  dealt  ynth  by  an  inquiry ;  that  charges  of  wilful  default  and 
fraud  were  at  issue,  and  that  the  discovery  was  most  material  as 
to  them.  Moreover,  that  it  was  possible  to  obtain  the  information 
and  produce  the  documents  sought  then,  and  that  the  appellant  had 
not  ventured  to  pledge  his  oath  to  the  contrary ;  but  that  it  might 
not  be  possible  to  obtain  the  information  or  produce  the  documents 
after  the  hearing.  The  appellant,  too,  it  was  urged,  had  not  vent- 
ured to  put  on  oath  any  statement  of  any  attempt  on  his  part  to 
obtain  the  information  or  produce  the  documents  required ;  and 
the  plea  foimded  on  the  disturbed  state  of  the  country  was  a  dis- 
honest one.  Just  as  an  executor  is  bound  in  an  administration 
suit  to  file  his  accounts  (if  required  so  to  do)  before  the  hearing, 
so  it  was  argued  that  here  the  judgment  of  the  Court  should  pro- 
ceed on  the  same  principle. 

SmaU  V.  Atttvood  (a)  was  referred  to. 

*  The  Lord  Justice  Turner  said,  that  he  and  his  learned  *  531 
brother  did  not  agree  in  the  view  they  took  of  the  case.  He 
himself  agreed  with  the  conclusion  of  the  Court  below.  He  thought 
they  must  look  at  what  might  be  the  view  of  the  Court  at  the  hear- 
ing of  the  cause  ;  and  there  were  two  questions  raised  on  the  pres- 
ent appeal ;  viz.,  first,  whether  the  interrogatories  were  material  to 
the  questions  which  would  or  might  arise  at  the  hearing  of  the 
cause ;  and  secondly,  whether,  if  they  were  material,  a  sufficient 
answer  had  been  given  to  them.  His  Lordship  then  examined  the 
case  as  made  by  the  pleadings  on  either  side,  and  expressed  his 
opinion  that,  in  the  event  of  the  Court  at  the  hearing  taking  a  cer- 
tain view  of  the  case,  the  information  and  documents  sought  by  the 
respondent  Bell  could  not  be  otherwise  than  material ;  and  he 
agreed  with  the  suggestion  that,  although  obtainable  now,  they 
might  not  be  so  after  the  hearing,  and  also  with  the  analogy  which 

(a)  Wigram  on  Diflcovery,  168, 169. 
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had  been  drawn  between  the  present  case  and  that  of  executors 
who  in  an  administration  suit  were  bound  to  set  out  their  accounts, 
if  required  so  to  do,  before  the  hearing,  and  thought  that  the  infor- 
mation sought  should  be  given,  and  the  documents  required  should 
be  produced  before  the  hearing.  Then,  upon  the  second  point,  his 
Lordship  said,  that  it  did  not  appear  from  the  appellant's  answers 
that  he  had  taken  any  trouble  to  make  any  inquiries  as  to  the 
documents  in  question  of  the  very  persons  from  whom  he  was 
most  likely  to  get  information  as  to  them.  His  Lordship  thought 
that  it  was  the  duty  of  the  appellant,  these  documents  having  been 
in  his  possession,  and  being  now  in  all  probability  in  that  of  his 
agents,  to  satisfy  the  Court  that  he  had  taken  all  proper  means  to 
acquire  them ;  but  the  appellant  told  the  Court  nothing  as  to 
inquiries  made  of  the  very  persons  most  likely  to  be  able  to  give 

information  concerning  them,  or  of  any  one  in  New  Orleans, 
*  532    —  in  fact,  there  was  no  information  *  in  the  answer  on  the 

subject  of  these  documents  at  all.  It  might  be,  that  the 
defendant  would,  in  point  of  fact,  be  unsuccessful  in  procuring 
the  documents  required ;  but  he  must  at  least  show  that  he  had 
tried  to  procure  them ;  and  his  Lordship  therefore  thought  the 
existing  answers  insufficient,  and  that  the  appeal  must  be  dis- 
missed, but,  under  the  circumstances,  without  costs,  and  the  deposit 
might  be  returned. 

The  Lord  Justice  Knight  Bruce  said,  that,  regard  being  had  to 
the  nature  of  the  controversy  before  the  Court,  and  to  the  dis- 
turbed condition  of  the  United  States,  and  especially  the  condition 
of  New  Orleans,  coupled  with  the  statements  on  oath  of  the  appel- 
lant, he  respectfully  differed  from  the  able  Judge  who  had  decided 
the  case  then  before  the  Court,  and  that,  in  his  Lordship's  judg- 
ment, the  order  to  be  made  was  this;  viz.,  discharge  the  order 
appealed  from  without  piejudice  to  any  question :  let  the  exceptions 
stand  to  the  hearing,  and  the  costs  be  costs  in  the  cause.  As, 
however,  his  learned  brother  agreed  with  his  Honor  the  Vice- 
Chancellor,  his  Honor's  order  must  stand  ;  and  his  Lordship  there- 
fore felt  it  unnecessary  to  enter  more  fully  into  the  matter. 
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1863.    June  9,  10.    Before  the  Lords  Justices. 

Assuming  that  cases  exist  wherein  a  tenant  from  year  to  year  under  notice  to 
quit  is  entitled  to  an  injunction  to  restrain  the  erection  of  buildings  which 
prejudice  the  access  of  light  and  air  to  which  he  is  entitled »  still  the  nature  of 
his  interest,  especially  when  he  can  obtain  damages  at  law,  renders  it  impera- 
tive npon  him  to  make  out  a  very  strong  case  for  the  intervention  of  a  Court 
of  Equity. 

This  was  an  appeal  by  the  defendants  from  so  much  of  a  decree 
of  the  Master  of  the  Rolls  as  granted,  with  costs,  a  mandatory 
injunction  against  them,  their  surveyors,  agents,  and  workmen, 
from  permitting  certain  new  buildings  in  the  bill  mentioned  to 
remain  of  their  then  present  height,  or  of  any  height  which  would 
interfere  with  the  free  access  of  light  and  air  to  the  plaintiff's  win- 
dows in  the  bill  mentioned  as  the  same  were  enjoyed  before  the 
erection  of  the  said  new  buildings,  and  from  obstructing  or  inter- 
fering with  such  access  of  light  and  air,  and  as  gave  consequential 
directions. 

The  facts  stated  by  the  bill,  so  far  as  they  are  material  to  the 
present  report,  were  the  following :  — 

The  plaintiff,  the  respondent  Frederick  William  Jacomb,  was  and 
had  for  several  years  previously  to  the  filing  of  the  bill  been  tenant 
from  year  to  year  of  a  certain  messuage  No.  27  Buxton  Road,  Hud- 
dersfield,  with  a  yard  and  garden  behind  the  same,  and  other  appur- 
tenances, and  was  entitled  to  hold  such  premises  until  the  1st  of 
December,  1863,  notwithstanding  any  notice  to  quit  given  after  the 
filing  of  the  bill.  And  the  like  interest  by  way  of  tenancy  from 
year  to  year  had  existed  in  favour  of  the  plaintiff's  predecessor  in 
title  since  the  year  1845. 

The  defendants  William  Elias  Knight,  Samuel  Hardy,  and  Allen 
Jackson  were  tenants  of  a  messuage  and  premises  No.  25  Buxton 
Road,  and  adjoining  those  of  the  plaintiff;  and  the  remaining 
defendants  Thomas  *  Holroyd  and  James  Holroyd  claimed  an   *  534 
interest,  under  Messrs.  Knight,  Hardy,  and  Jackson,  in  part 
of  such  adjoining  messuage  and  premises. 

The  whole  of  the  property,  as  well  that  in  the  occupation  of  the 
plaintiff  as  that  in  the  occupation  of  the  defendants,  was  held  under 
the  same  lessors,  and  the  plaintiff  alleged  that  he  had  obtained  a* 
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prescriptive  right  to  light  and  air  in  respect  of  certain  windows  in 
his  house,  and  that  the  demise  to  the  defendants  by  the  lessors  was 
made  by  them  after  the  accruer  of  the  plaintiff's  right  to  hold  his 
property  till  the  1st  of  December,  1863,  by  default  on  the  part  of 
the  lessors  to  give  him  due  notice  to  quit  at  an  earlier  date. 

The  defendants  Knight,  Hardy,  and  Jackson  were  carvers,  gild- 
ers, and  painters,  and  claimed  under  an  indenture  of  the  18th  of 
October,  1862,  to  be  lessees  of  No.  25  for  twenty-one  years  from  the 
80th  of  October,  1862,  with  power  to  make  the  alterations  neces- 
sary for  converting  the  premises  into  a  shop,  such  alterations  to 
be  made  in  a  workmanlike  manner,  and  to  the  satisfaction  of  the 
lessors,  their  executors,  administrators,  or  assigns,  or  their  agent. 

Shortly' after  taking  possession  of  the  premises  leased  to  them, 
which  they  did  on  the  13th  of  October,  1862,  the  defendants  Knight, 
Hardy,  and  Jackson,  with  the  consent  of  the  lessors,  began  their 
alterations,  and  therein  to  raise  the  garden  wall  between  Nos.  23 
and  25  to  an  uniform  height  of  eight  feet,  and  to  build  on  the  yard 
behind  No.  25  a  workshop  for  the  purpose  of  their  business.  At  a 
date  which  they  fixed  as  "  on  or  before  "  the  19th  of  November, 
1862,  having  carried  the  workshop  up  as  far  as  they  intended  to 
do,  and  being  about  to  put  on  the  roof,  they  agreed  with  the 
*  585  defendants  *  the  Messrs.  Holroyd  to  erect  for  them  on  the 
top  of  the  workshop  a  wood  and  glass  structure  nine  feet 
high  from  the  floor  to  the  eaves,  for  the  purpose  of  a  photographic 
gallery. 

The  plaintiff's  case  was,  that  the  buildings  erected  by  the  defend- 
ants Knight,  Hardy,  and  Jackson  materially  obstructed  the  passage 
of  light  and  air  to  the  plaintiff's  windows  as  the  same  had  been 
previously  and  was  of  right  enjoyed,  and  rendered  the  plaintiff's 
premises  unfit  for  convenient  occupation  for  the  purposes  of  his 
business  of  a  solicitor  and  for  his  residence;  and  failing,  as  he 
alleged,  in  obtaining  any  remedy  through  the  lessors,  he,  on  the 
16th  of  December,  1862,  filed  the  present  bill  for  an  injunction  and 
compensation. 

On  the  18th  of  December,  1862,  he  obtained  special  leave  to 
serve,  and  on  the  following  day  he  served  accordingly,  notice  of 
motion  for  an  interlocutory  injunction  for  the  12th  of  January, 
1863. 

On  the  8th  of  January,  1868,  he  was  served  on  behalf  of  the 
'  lessors  with  a  notice  to  quit,  which  had  tlie  effect  of  determining 
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his  tenancy  of  No.  23  on  the  Ist  of  December,  1863.  On  the  12th 
of  January,  1863,  the  motion  stood  over  till  the  22d  for  the  plain- 
tiff to  answer  the  defendants'  affidavits,  and  ultimately  it  was 
arranged  that  the  motion  should  be  turned  into  a  motion  for  a 
decree.  This  came  on  to  be  heard  on  the  22d  of  April,  1863.  The 
evidence  was  clear  as  to  the  prescriptive  right  claimed  to  light  and 
air ;  and  it  appeared  that  the  buildings  the  erection  of  which  was 
complained  of  by  the  plaintiff  were  completely  finished  about  the 
17th  of  December,  1862;  but  that  the  plaintiff's  remonstrances 
dated  from  the  19th  of  November,  1862. 

*  Under  these  circumstances  the  Master  of  the  Bolls  made   *  536 
the  decree  above  mentioned,  from  which  the  defendants 
appealed. 

Mr.  Selwyn  and  Mr.  George  Lake  Rttssell  for  the  appellants.  — 
The  plaintiff,  especially  when  the  nature  of  his  interest  is  consid- 
ered, has  sustained  no  injury  at  all  sufficient  to  bring  his  case  within 
the  rule  for  equitable  interference.  The  Master  of  the  Rolls  thought 
that  not  merely  was  there  here  some  diminution  of  light  and  air, 
but  such  a  diminution  as  entitled  the  plaintiff  to  the  interference 
of  the  Court  by  way  of  mandatory  injunction.  But  we  submit  that 
his  Honor  was  wrong  in  taking  such  a  view.  Even  at  law  it  is  not 
every  case  of  diminution  of  light  and  air  which  entitles  a  man  to 
damages.  There  must  be  a  sensible  diminution,  a  real  prejudice 
to  the  occupation ;  and  equity  will  interfere  only  where  legal  remedy 
is  inadequate.  And  it  is  a  noteworthy  fact  in  the  case,  that  the 
plaintiff's  premises  are  now  of  greater  value  than  they  are  produc- 
ing to  the  lessors  in  the  shape  of  rent  paid  by  him. 

They  referred  to  Drewry  on  Injunctions,  (a)  Gale  on  Ease- 
ments, (6)  Fuhmongers^  Company  v.  East  India  Company^  (<?) 
Attorney- General  v.  Nichols  (d)  Blmhirst  v.  Spencer^  {e)  The 
Mayor^  Aldermen,  and  Burgesses  of  Liverpool  v.  TJhe  Charley 
Waterworks  Company,  (jg^  Clayton  v.  Illingworth,  (A)  Back  v. 
Stacy,  (0   Walter  v.  Selfe,  (Je)  and  Mr.  Rolfs  Act.  (0 

(a)  Page  24^,  ed.  1854.  {g)  2  De  O.,  M.  &  6.  852. 

(5)  Page  514,  ed.  3.  *  (A)  10  Hare,  451. 

(c)  1  Dickens,  163.  (i)   2  Car.  &  P.  465 ;  2  Buss.  121. 

(d)  16  Yes.  338 ;  S.  C.  3  Meriy.  687.  (A;)  4  De  6.  &  Sm.  315. 

(e)  2  Mac.  &  G.  45.  (Z)   Sutate  25  &  26  Vict.  c.  42. 
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*  637       *  Mr.  Southgabe  and  Mr.  W.  H.  Bagshawe  for  the  respon- 

dent.—  The  fact  of  the  building  is  admitted;  a  material 
diminution  of  light  and  air  must  necessarily  result  from  such 
building,  and  the  proceedings  of  the  appellants  were  taken  after 
and  notwithstanding  the  respondent's  protests  against  them.  It 
must  be  taken  as  clear,  that  the  agreement  between  the  appellants 
Knight,  Hardy,  and  Jackson  and  the  other  appellants  as  to  the 
photographic  gallery  was,  in  truth,  arrived  at  on  the  very  day 
when  the  respondent's  remonstrances  commenced.  The  case, 
therefore,  is  to  be  treated  as  if  the  buildings  were  not  up,  although 
they  are  so  now  in  point  of  fact.  It  is  said  that  the  position  of 
the  plaintiff  as  a  mere  tenant  from  year  to  year,  and  under  notice 
to  quit  some  six  months  hence,  is  such  as  to  disentitle  him  to 
maintain  this  bill ;  but  the  facts  are  not  so,  his  real  position  being 
that  of  a  person  who  by  himself  and  his  predecessor  in  title  has 
occupied  these  premises  ever  since  the  year  1845,  and  tlie  notice 
to  quit  given  him  since  the  filing  of  the  bill  having  been  a  penalty 
upon  him  for  his  interference  with  the  proceedings  of  his  own 
lessors'  other  tenants.  But  even  assuming  his  position  to  be  only 
that  of  tenant  from  year  to  year,  and  under  notice  to  quit,  he  still 
can  maintain  this  bill.  Simper  v.  Foley,  (a)  The  facts  of  the 
case  of  Z%e  Attorney- General  v.  Nichol  show  it  to  have  no  applica- 
tion to  the  present  case,  and  at  its  date  such  provisions  as  those 
of  Mr.  Rolfs  Act  were  not  in  existence. 

Mr.  G.  L.  Husselly  in  reply. 

• 

The  Lord  Justice  Knight  Bruce.  —  This  present  dispute  is 
between  two  next  door  neighbours  at  Huddersfield,  and  also 

*  638    between  landlords  and  *  tenant.     The  defendants  having 

erected  —  partly  of  bricks,  partly  of  wood  —  on  their  side  of 
the  boundary  a  building  which  is  alleged  by  the  plaintiff  to  interfere 
prejudicially  and  wrongrully  with  the  light  and  air  of  his  house,  the 
plaintiff  has  obtained  an  injunction  which  renders  it  necessary,  in 
order  that  it  may  be  obeyed,  that  tlie  building  should  be  pulled  down. 
[His  Lordship  read  the  terms  of  tlie  Master  of  the  Bolls'  decree, 
and  proceeded  thus :  ]  That  the  iniunction  here  is  clearly  manda- 
tory is  perhaps  not  so  important  as  it  might  be  in  another  case, 
because  in  the  present  instance  the  building  had  not  been  com- 

(a)  2  J.  &  H.  555. 
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pleted  when  its  erection  was  first  objected  to  by  the  plaintiff.  The 
building  was  begun  in  October  or  November  last ;  the  objection  to 
it  was  taken  in  the  latter  part  of  November,  and  the  bill  was  filed 
on  the  14th  of  December.  As  to  delay  I  say  nothing ;  perhaps 
there  was  no  important  delay.  A  considerable  part  of  tlie  work 
was  in  fact  done  by  the  defendants  after  their  knowledge  that  the 
plaintiff  objected  to  it.  But  there  remain  two  questions  upon  the 
merits. 

And  first  as  to  the  extent  and  nature  of  the  plaintiff's  interest. 
When  the  works  complained  of  were  commenced  he  was  tenant 
from  year  to  year,  and  his  interest  might  have  continued  for  a 
long  period ;  but  soon  after  these  disputes  began  he  received  a 
notice  to  quit  from  his  lessors,  a  notice  which  he  was  throughout 
liable  at  any  time  to  receive,  and  which  will  expire  in  December 
next.  Beyond  December  next  he  has  therefore  no  possibility  of 
interest,  and  it  is  in  respect  of  his  interest,  being  as  it  is  such  as 
I  have  described,  that  these  buildings  are  ordered  to  be  taken 
down.  In  such  a  case —  and  this  brings  me  to  the  second  point — 
considering  the  nature  and  extent  of  the  interest — I  say  it 
not  at  all  as  deciding  the  question  generally,  for  there  *  may  *  589 
be  cases  in  which  a  tenant  under  notice  to  quit  may  be 
entitled  to  immediate  protection,  but  it  is  a  circumstance  not  to  be 
disregarded,  especially  when  the  balance  of  inconvenience  on 
either  side  is  also  considered  (and  this  is  a  consideration  of  which 
the  Court  never  loses  sight  in  injunction  cases  ^)  —  there  is  not 

*  Attorney-General  o.  Ely,  Haddenham,  &  Sutton  Railway  Co.,  L.  R.  6  Eq. 
106 ;  Wason  v.  Sanborn,  46  N.  H.  169 ;  Wilcox  v.  Wheeler,  47  N.  H.  488 ; 
Bauett  0.  Salisbury  Manuf.  Company,  47  N.  H.  426 ;  Eastman  v.  Amoskeag 
Manuf.  Company,  47  N.  H.  71 ;  Ingraham  v.  Dunnell,  5  Met.  123;  2  Dan.  Ch. 
Pr.  (4th  Am.  ed.)  1640,  and  notes  (2)  and  (3)  ;  Del.  &  Rar.  Canal  and  C.  & 
A.  R.  &  T.  Co.  ».  Rar.  &  Del.  Bay  R.  Co.,  1  C.  E.  Green  (N.  J.),  321, 
381 ;  2  Joyce  Inj.  894 ;  Kerr  Inj.  209,  210 ;  Ware  o.  Regent's  Canal  Co..  3  De 
G.  &  J.  231 ;  Broadbent  v.  The  Imperial  Gas  Co.,  7  De  G.,  M.  &  G.  460,  461 ; 
Dyke  v.  Taylor,  8  De  O.,  F.  &  J.  472,  473.  and  note  (1)  ;  Duncan  o.  Hayes,  7 
C.  E.  Green,  25;  Black  v.  Del.  &  Rar.  Canal  Co.,  7  C.  E.  Green,  130;  Child 
r.  Douglass,  6  De  G.,  M.  &  G.  739.  But  where  the  plaintiff  has  proved  his 
right  to  an  injunction  against  a  nuisance  or  other  injury,  it  is  no  part  of  the  duty 
of  the  Court  to  inquire  in  what  way  the  defendant  can  best  remove  it.  The 
plaintiff  is  entitled  to  an  injunction  at  once,  unless  the  removal  of  the  injury  is 
physically  impossible ;  and  it  is  the  duty  of  the  defendant  to  find  his  own  way 
out  of  the  difficulty,  whatever  inconvenience  or  expense  it  may  put  him  to. 
Attorney-General  v.  Colney  Hatch  Lunatic  Asylum,  L.  R.  4  Ch  Ap.  146. 
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in  mj  judgment  anj  plain  case,  as  there  ought  to  be,  rendering  an 
injunction  necessary,  especially  as,  if  anj  wrong  has  been  done, 
the  plaintiff  can  recover  compensation  in  damages.  A  nuisance 
maj  be  of  such  a  nature  as  to  interfere  with  health  and  comfort, 
and  to  render  it  the  duty  of  the  Court  to  interpose.  But  that  is 
not  the  case  here.  There  is  much  conflicting  evidence  on  either 
side,  and  upon  the  whole  I  doubt  whether  any  substantial  damage 
has  been  or  will  be  done  to  the  plaintiff.  But  assuming  damage  to 
have  been  done,  and  damage  such  as  would  entitle  the  plaintiff  to 
recover  in  an  action  at  law,  still,  considering  the  inconvenience  on 
either  side  of  granting  or  refusing  the  injunction,  the  considera- 
tions in  favour  of  refusing  to  interfere  by  injunction  in  my  judg- 
ment greatly  preponderate.  There  may  have  been  damage  entitling 
the  plaintiff  to  recover  in  an  action ;  but  upon  the  evidence,  the 
damage  is  not  serious  or  considerable,  and  is  not  likely  to  become 
so.  I  think,  therefore,  the  bill  should  hsive  been  and  should  now 
be  dismissed,  without  prejudice  to  any  action  which  the  plaintiff 
may  be  advised  to  bring,  and  the  defendants  undertaking,  by  their 
solicitors  now  in  Court,  to  accept  service  of  process  for  trial  at  the 
next  assizes  at  any  time  within  six  days. 

The  Lord  Justice  Turner.  —  I  agree.  I  am  not  disposed  in 
this  case  to  rely  upon  the  fact  of  the  injunction  which  the  Master 
of  the  Bolls  has  granted,  being  in  fact  a  mandatory  injunction. 

The  real  question  is,  whether  there  is  such  a  material  injury 
*  540    *  to  the  plaintiff  as  will  induce  the  Court  to  interfere  by 

way  of  injunction.  In  my  judgment  the  plaintiff  has  failed 
to  establish  such  a  case. 

[His  Lordship  then  referred  to  the  evidence  as  above  stated,  and 
came  to  the  conclusion  that  it  did  not  make  out  such  a  case  as 
would  justify  the  interference  of  the  Court.  His  Lordship  then 
proceeded  thus :  — ] 

It  may  be  that  the  plaintiff's  light  and  air  are  slightly  diminished 
by  the  buildings  which  the  defendants  are  raising,  but  it  is  not 
every  trifling  diminution  of  light  and  air  that  will  induce,  the 
Court  to  interfere  by  way  of  injunction ;  and  the  fact  pressed  upon 
us  that  the  premises,  even  in  their  present  deteriorated  condition, 
might  now  be  let  for  a  higher  rent  than  the  plaintiff  is  paying  for 
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them  at  this  moment  is  not  without  its  weight,  as  showing  the 
improbability  of  any  substantial  or  material  injury  having  arisen 
from  the  proceedings  of  the  defendants. 

I  agree,  therefore,  that  the  bill  should  be  dismissed,  and  I  think 
without  costs,  the  deposit  being  returned. 


*  In  the  Matter  of  ELIZABETH  POLLARD'S  Estate,  and    *  541 
of  the  South  Eastern  Railway  Company's  Acts. 

1S68.     March  20.     April  17.     May  31,  29.    Jane  11.     Before  the  Lords 

Justices. 

Bj  a  will  made  before  the  Ist  of  January,  1838,  a  testatrix,  as  to  the  **  estates  " 
wherewith  it  had  pleased  God  to  bless  her,  gave,  devised,  and  disposed 
thereof  in  manner  following,  that  was  to  say :  First,  she  gave  and  devised  to 
A.  and  B.,  and  their  heirs,  certain  specified  hereditaments  of  gavelkind  tenure 
(not  using  the  word  '*  estate  "),  to  hold  the  said  several  premises,  with  their 
appurtenances,  unto  the  said  A.  and  B.,  their  heirs  and  assigns,  to  and  for 
the  several  dses,  "estates,"  intents,  and  purposes  thereinafter  expressed, 
limited,  and  declared  of  and  concerning  the  same  (that  was  to  say),  to  the 
use  of  her  grandson  S.  for  his  life,  and  from  and  after  the  determination  of 
that  estate,  to  the  use  and  behoof  of  the  said  A.  and  B.,  and  their  heirs, 
during  the  life  of  S.,  in  trust  to  preserve  the  contingent  uses  and  remainders 
thereinafter  limited,;  and  from  and  immediately  after  the  decease  of  S.,  to 
the  use  of  all  and  every  of  the  child  and  children,  if  more  than  one,  of  his 
body  lawfully  begotten  or  to  be  begotten  (without  any  words  of  inheritance), 
but  if  he  should  die  without  leaving  such  issue,  then  to  the  use  and  behoof  of 
her  grandson  C.  for  his  life.  Then  there  were  trusts  to  preserve  contingent 
uses  and  remainders,  and  then  the  property  was  to  go  to  the  children  of  G. 
in  precisely  the  same  terms,  without  any  words  of  inheritance ;  but  if  C.  should 
die  without  leaving  such  issue,  then  to  the  use  and  behoof  the  testatrix^s  three 
granddaughters  D.,  £.,  and  F.,  their  heirs  and  assigns  for  ever,  as  tenants  in 
common.  These  dispositions  were  followed  by  a  devise  of  other  lands  to  A. 
and  B.,  to  uses  in  favour  first  of  C.  and  his  children,  and  then  of  S.  and  his 
children  in  precisely  the  same  terms  mutcUis  mutandiB.  But  beyond  what  is 
stated,  there  was  no  devise  of  real  estate  in  the  will. 

8.  died  leaving  children  who  survived  him,  but  there  was  no  child  either  of  S.  or 
C.  at  the  date  of  the  will  or  of  the  testatrix^s  death. 

Held,  that  the  children  of  S.  took  only  life-estates  in  joint  tenancy  in  the  specified 
hereditaments,  and  that,  subject  to  such  life-estates,  the  beneficial  inheritance 
descended  as  undisposed  of  to  the  testatrix^s  gavelkind  heirs,  the  gifts  over  to 
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G.  and  his  children,  and  to  D.,  E.,  and  F.,  their  heirs  and  assigns,  having 
failed  by  reason  of  S/s  death  leaving  children. 

FtT  the  Lord  Justice  Turner.  Where,  in  a  will  operating  nnder  the  old  law, 
there  is  a  devise  of  lands  without  words  of  limitation  followed  by  a  devise 
over,  the  question  whether  the  first  devisee  takes  in  fee  is  one  which  in  each 
case  must  depend  upon  the  intention  to  be  collected  from  the  will ;  and  the 
devise  over  upon  a  cnntingency,  as  part  of  a  continued  series  of  limitations  in 
the  above  will,  was  not  sufficient  to  manifest  an  intention  to  give  the  fee  to 
the  children  of  S.^ 

One  of  S.*s  children  mortgaged  his  interest  in  the  property.  HM,  that  thereby 
the  joint  tenancy  so  far  as  it  affected  that  share  was  severed,  and  the  intestacy 
as  to  it  after  his  death  was  accelerated. 

This  was  a  petition  which  came  on  to  be  heard  originally  before 
their  Lordships  in  consequence  of  Yice-Ghancellor  Ejn- 
*  542   D£BSLET  having  advised,  when  *  counsel,  on  the  construc- 
tion of  a  will  on  which  the  question  arose. 

The  petition  was  that  of  the  personal  representative  of  Samuel 
Lewin  the  younger  for  the  payment  to  her  of  one-fifth  part  of  a 
fund  in  Court,  which  had  arisen  from  moneys  paid  in  by  the  South 
Eastern  Railway  Company  under  the  provisions  of  their  Acts  as  the 
purchase-money  of  some  lands  in  Kent  of  gavelkind  tenure  taken 
by  them  for  the  purposes  of  their  railway. 

The  lands  thus  taken  by  the  company  formerly  belonged  to 
Elizabeth  Pollard,  and  when  taken  by  the  company  they  were  iu 
the  possession  of  the  devisees  under  her  will.  By  her  will  dated  the 
16th  October,  1789,  she  had  disposed  as  follows :  ^'  And  as  to  the 
estates  wherewith  it  has  pleased  God  to  bless  me,  I  give,  devise, 
and  dispose  thereof  in  manner  following  (that  is  to  say) :  First,  I 
give  and  devise  unto  my  daughter  Mary  Miller  Lewin  and  Richard 
James  of  Ightham  aforesaid,  esquire,  and  their  heirs,"  —  then 
there  followed  an  enumeration  of  several  manors  (including  the 
manor  of  Hawkewell),  lands,  tenements,  and  hereditament's,  not 
using  the  word  *'  estate  "  —  ^*  To  hold  the  said  several  messuages, 
tenements,  farms,  lands,  hereditaments,  and  premises,  with  their 
appurtenances.  Unto  the  said  Mary  Miller  Lewin  and  Richard 
James,  their  heirs  and  assigns,  to  and  for  the  several  uses,  estates, 
intents,  and  purposes  hereinafter  expressed,  limited  and  declared  of 
and  concerning  the  same  (that  is  to  say) :  To  the  use  of  my  grand- 
son Samuel  Lewin  for  and  during  the  term  of  his  natural  life,  he 

>  See  2  Jarman  Wills  (8d  £ng.  ed.)>  251,  252. 
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keeping  the  same  in  good  repair  and  doing  or  committing  no  man- 
ner of  waste  or  spoil  thereupon.  And  from  and  after  the  determi- 
nation of  that  estate,  to  the  use  and  behoof  of  the  said  Mary 
Miller  Lewin  and  Richard  James  and  their  heirs,  for  and 
*  during  the  natural  life  of  the  said  Samuel  Lewin,  in  trust  *  548 
to  preserve  the  contingent  uses  and  remainders  hereinafter 
limited ;  and  from  and  immediately  after  the  decease  of  the  said 
San\uel  Lewin,  to  the  use  of  all  and  every  of  the  child  and  children, 
if  more  than  one,  of  his  body  lawfully  begotten  or  to  be  begotten  " 
—  without  any  words  of  inheritance ;  *'  but  if  he  shall  die  without 
leaving  such  issue,  then  to  the  use  and  behoof  of  my  grandson 
Charles  Devereux  Lewin  for  his  life."  Then  there  were  trusts  to 
preserve  contingent  uses  and  remainders,  and  then  the  property 
was  to  go  to  the  children  of  Charles  Devereux  Lewin  in  precisely 
the  same  terms,  without  any  words  of  inheritance ;  and  then  the 
will  continued  thus :  *'  But  if  he  shall  die  without  leaving  such 
issue,  then  to  the  use  and  behoof  of  my  three  granddaughters, 
namely,  Elizabeth,  Henrietta,  and  Sophia  Jane,  their  heirs  and 
assigns  for  ever,  as  tenants  in  common,  and  not  as  joint  tenants." 

These  dispositions  were  followed  by  a  devise  of  other  lands  to 
Mary  Miller  Lewin  and  Richard  James,  to  uses  in  favour  first  of 
Charles  Devereux  Lewin  and  his  children,  and  then  of  Samuel 
Lewin  and  his  children  in  precisely  the  same  terms  mutatis 
mutandis.  But  beyond  what  has  been  stated  there  was  no  devise 
of  real  estate  in  the  will. 

Elizabeth  Pollard  died  in  the  year  1791,  leaving  her  daughter, 
Mary  Miller  Lewin,  her  only  child,  and  Mary  Miller  Lewin  died  in 
the  year  1798  intestate  as  to  real  estates,  leaving  the  grandsons, 
Samuel  Lewin  and  Charles  Devereux  Lewin,  her  heirs,  according 
to  the  custom  of  gavelkind.  Samuel  Lewin,  the  grandson,  had 
nine  children,  four  of  whom  appeared  to  have  died  before  the 
month  of  April,  1842.  Samuel  Lewin  the  grandson  himself  died 
in  June,  1840. 

*  By  an  order  of  the  late  Vice-Chancellor  of  England,  •  544 
dated  the  23d  of  April,  1842,  directions  were  given  for  the 
investment  of  the  moneys  paid  into  court  by  the  company ;  and  it 
was  ordered  that  one-fifth  of  the  dividends  to  arise  from  the  money 
when  invested  should  be  paid  to  each  of  the  five  then  surviving 
children  of  Samuel  Lewin  the  grandson  for  their  lives  respectively, 
or  until  further  order. 
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Samuel  Lewin  the  younger  was  one  of  these  five  children.  He 
died  in  the  year  1846,  and  the  petitioner,  who  was  his  personal 
representative,  by  this  petition  claimed  to  be  entitled  to  the  one- 
fifth  of  the  capital,  the  income  of  which  was  payable  to  him  under 
the  above*-mentioned  order. 

Such  other  facts  as  are  material  will  be  found  referred  to  in  the 
judgment  of  the  Lord  Justice  Knight  Bruce. 

« 

Mr.  O.  M.  Giffard  and  Mr.  Oibome  Morgan^  for  the  petitioner. 
—  The  fee  in  their  respective  shares  passed  by  the  will  to  the 
children  of  the  testatrix's  two  grandsons  as  joint  tenants.  Under 
the  new  law  of  wills  that  would  be  clearly  the  construction.  The 
Wills  Act.  (a)  But  as  this  will  must  be  construed  according  to 
the  old  law,  it  is  necessary  to  examine  it  by  the  rules  as  to  indefi- 
nite devises  under  that  law ;  and  we  contend  that  although  under 
the  old  law  an  indefinite  devise  without  words  of  limitation  gave 
no  more  than  a  life-estate,  yet  this  rule,  so  repugnant  to  the  spirit 
of  giving  efiect  to  the  intention  of  testator,  and  one  which  is  now 
expressly  abolished  by  the  new  Act,  was  controlled  and  qualified 

by  several  modifications,  which  all  apply  here. 
•  545  *  First.  There  is  the  rule,  that  where  lands  are  devised 
to  trustees  without  any  words  of  limitation  the  cestvi  que 
trust  takes  an  equitable  interest  coextensive  with  the  legal  estate 
of  the  trustees,  —  that  is,  a  fee.  In  this  case  the  intention  of  dis- 
posing of  the  fee  is  manifest;  the  words  in  the  gift  to  tlie  trustees 
are  the  proper  words  to  do  this.  There  is  a  no  less  manifest 
intention  to  give  the  entire  interest  to  the  beneficiaries,  who  thus 
take  all  that  passes*  to  the  trustees.  The  cases  in  which  this  has 
been  decided  are  authorities  upon  the  present  case.  Robinson  ▼• 
Orey^  (6)  Knight  v.  Selbt/j  ((?)  Challenger  v.  Sheppard,  (d) 

Secondly.  The  indefinite  devise  has  been  held  to  be  extended 
by  the  use  of  the  word  ^'  estate  "in  the  introductory  part  of  the  gifb. 
The  word  implies  that  the  testator  proposes  to  deal  with  his  whole 
interest.  It  was  one  of  the  grounds  on  which  the  preceding  cases 
(and  see  also  Small  v.  Allen  (e)  )  were  decided.  In  the  will  of 
this  testatrix  the  word  occurs  twice,  once  in  the  introductory  pas- 
sage, '*  and  as  to  all  the  estates  wherewith  it  has  pleased  God  to 

(a)  Stat.  7  Wm.  4  &  1  Vict.  c.  26,  §  28. 
(6)  9  East,  1.  (d)  8  T.  R.  697. 

(c)  3  Man.  &  G.  92.  («)  8  T.  R.  147,  497. 

[412] 


IN  BE  pollard's  estatb.  *  545 

bless  me ; "  and  then  again  in  the  expression  ''  to  and  for  the 
several  uses,  estates,  intents,  and  purposes  hereinafter  expressed, 
limited,  and  declared  of  and  concerning  the  same."  This  second 
instance  of  the  occurrence  of  the  word  is  found  in  the  operative 
part  of  the  devise,  and  so  occurring  it  is  sufficient  to  give  an 
enlarging  effect  to  an  indefinite  devise. 

Thirdly.  An  indefinite  devise  has  been  held  to  be  enlarged  to 
a  fee,  where  it  is  succeeded  by  a  gift  over  on  a  contingent 
event  collateral  to  the  immediate  devisee.  *  Such  an  event  *  546 
is  usually  the  death  of  the  first  devisee  under  a  certain  age, 
but  it  is  by  no  means  exclusively  confined  to  that  event ;  and  a 
gift  over  on  death  under  a  certain  age  and  without  leaving  issue 
have  been  held  sufficient  to  exclude  the  rule  and  enlarge  the  indefi- 
nite devise ;  and  where  the  case  is  simply,  as  here,  a  gift  over 
upon  death  without  leaving  issue  the  same  reasoning  applies. 
And  in  the  present  case,  the  ultimate  gift  over  on  the  death  of  a 
person  without  issue  is  as  unintelligible  as  a  gift  over  on  his  death 
under  a  certain  age,  except  on  the  assumption  that  he  is  to  take  a 
larger  interest  if  neither  e?ent  occurs.  On  this  point  they  referred 
to  BtUchinsan  v.  Stephens^  (a)  Marshall  v.  Hillj  (6)  Moore  v. 
Seasemany  (c)  Purefoy  v.  Rogers^  (d)  Jarman  on  Wills,  (e)  and 
Powell  on  Devises.  (^) 

Fourthly.  The  event  on  which  alone  the  ultimate  gifts  were  to 
take  effect  has  not  happened,  and  they  fail.  To  construe  the 
indefinite  devise  as  implying  less  than  a  fee  would  be  to  admit  an 
intestacy.  But  this  is  a  construction  to  which,  in  a  will  drawn  as 
this  is,  the  Court  most  unwillingly  resorts.  There  is  every  inten- 
tion shown  of  entirely  disposing  of  the  fee ;  the  gift  in  legal  form 
of  the  fee  to  trustees  is  sufficient  to  exclude  the  testatrix's  heirs 
where  the  language  in  the  gift  to  tlie  trustees  can  reasonably  be 
carried  on  to  the  gift  to  the  beneficiaries.  In  this  case  the  trus- 
tees have  no  trust  whatever  to  perform  ;  they  take  nothing  but  a 
scintUla  juris,  and  except  in  form  the  legal  gift  is  direct  to  those 
who  are  to  benefit  under  the  will,  and  the  legal  gift  is  that  of  the 
fee.     Moore  v.  Cleghom.  (A) 

(a)  1  Keen,  240,  659 ;  2  My.  &  Cr.  452. 

(5)  2  M.  <&  Sel.  608.  (e)  Vol.  2,  p.  223,  2d  ed. 

(c)  WiUes,  142.  (y)  Vol.  2,  pp.  899*401,  3d  ed. 

(d)  2  Saund.  860. 

(h)  10  Beav.  423,  affirmed  17  L.  J.  (N.  S.)  Chanc.  400. 
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•  647        •  Mr.  Wolstenholme^  for  the  daughters  of  Samuel  Lewin 

the  grandson. — The  ultimate  gifts  over  fail.  The  language 
of  the  will  cannot  be  construed  to  imply  an  indefinite  failure  of 
issue,  under  which  construction  the  ultimate  remainders  would  take 
effect.  They  are  to  arise  only  upon  a  certain  event,  the  "  dying 
without  leaving  such  issue."  To  interpret  the  words  "  such 
issue,"  first ;  they  must  evidently  be  taken  as  equivalent  to  chil- 
dren, as  reference  must  be  inade  back  to  the  preceding  clause, 
which  speaks  only  of  children.  In  cases  far  less  strong  than  this 
the  word  ''  issue "  has  been  read  as  meaning  children,  as,  for 
example,  Ri/an  v.  Cowley ^  (a)  Carter  v.  Bentall^  (6)  Howard  v. 
Howard,  (c)  Then  the  words  "  without  leaving  "  are  not  indefi- 
nite, like  the  words  "  without  having,"  but  refer  to  a  definite 
period  at  which  the  issue  is  to  fail.  The  whole  context  of  the 
will  shows  that  this  period  can  be  only  at  death.  The  result  is, 
that  the  language  of  the  conditional  gift  is  to  be  read  as  if  it  were 
"  and  in  case  there  shall  be  no  child  living  at  tlie  death  of." 
This  event  did  not  happen,  and  consequently  the  remainders  fail. 
In  all  the  cases  in  which  the  words  ^'  die  without  issue,"  and  the 
like  have  been  construed  as  implying  an  indefinite  failure  of  issue, 
and  thereby  letting  in  the  remainders  over,  the  object  of  the 
Courts  has  been  to  give  effect  to  an  expressed  intention  of  the  tes- 
tator to  create  an  estate  tail.  This  is  the  ground  on  which  they 
have  refused  to  extend  the  same  interpretation  to  similar  gifts  of 
personalty.  But  there  is  no  ground  in  this  will  for  implying  any 
estate  tail,  and,  therefore,  here  there  is  no  reason  for  referring 
the  words  '^  die  without  issue  "  to  an  indefinite  failure  of  issue, 

and  thus  supporting  the  remainders  over.    They  are  only 

*  648    to  *  take  effect  on  the  happening  of  an  event,  which  has 

not  occurred,  which  is  specified  in  distinct  terms  incapable 
of  being  enlarged  by  rules  arising  out  of  supposed  intention. 

He  referred  to  Tarbuch  v.  Tarhuck^  (rf)  Ibbetson  v.  Becktvith.  (e) 

Mr.  Shapter  and  Mr.  Speedy  for  Alexander  Perceval  Lewin  and 
another  son  of  Samuel  Lewin  the  grandson.  —  The  fee-simple  of 
the  estates  in  question  passed  to  the  gavelkind  heirs  of  the  testa- 

(a)  LI.  &  G.  temp.  Sugd.  7,  10.  (d)  4  L.  J.  (N.  S.)  Ch.  129. 

(6)  2  Bear.  651.  (e)  Cu.  temp.  Talb.  157. 

(e)  22  Bear.  550. 
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trix  as  on  an  intestacy,  subject  to  the  saccessive  life-estates.    The 
will  is  technically  drawn,  and  not  of  the  class  where  the  intention 
of  the  testator  has  to  be  drawn  from  a  variety  of  inconsistent  pas- 
sages.    Some  difficulty  arises  from  the  omission  of  words  of  limi- 
tation, but  there  is  none  in  following  the  ordinary  and  simple 
construction  of  the  words.    The  disposition  may  be  unusual,  but  is 
intelligible.    Any  attempt  to  collect  the  supposed  intention  will 
lead  to  indefinite  embarrassment.     The  cases  cited  by  the  other 
side  for  the  purpose  of  enlarging  an  indefinite  devise  turn  on  this, 
that  there  is  a  gift  to  trustees  ^^  upon  trust  to  pay  and  apply  "  or 
*^  upon  trust  to  permit  and  sufier,"  thus  showing  that  the  benefit 
is  to  be  measured  by  the  quantity  of  the  estate  ^iven  to  the  trus- 
tees.    Here  the  trustees  are  necessary  to  feed  the  remainders 
over.     For  that  purpose  they  take  a  fee,  and  there  is  no  reason 
that  such  a  gift  should  not  be  followed  by  a  series  of  life-estates. 
The  rule  that  enlarges  an  indefinite  devise  following  a  gift  of  the 
fee  to  trustees  for  the  benefit  of  the  devisee  is  quite  reasonable  on 
the  ground  that  if  a  fee  were  not  intended  to  be  given  to 
the  beneficiaries  it  *  would  not  be'  given  to  the  trustees.    *  549 
But  here  it  is  necessary  for  the  purposes  of  the  will  to  give 
a  fee  to  the  trustees  —  there  are  subsequent  gifts  of  the  whole  fee 
and  a  variety  of  life-interests  in  legal  form  interposed  between 
them.     There  is,  therefore,  no  more  ground  to  enlarge  one  of 
such  intermediate  life-interests  into  a  fee  than  any  other,  and  any 
argument  drawn  from  the  introductory  gift  or  the  language  in 
which  it  is  conveyed  applies  to  the  whole  series  of  subsequent 
limitations  taken  collectively,  and  cannot  be  exclusively  applied  to 
any  one.     The  same  thing  is  true  of  the  efifect  of  tlie  word 
'^  estate."    No  doubt  the  word  ^'  estate  "  has  been  understood  to 
imply  an  intention  of  disposing  of  the  fee — and  the  limitations  of 
this  will  taken  together  do  the  same  —  but  in  the  event  which  has 
happened  that  intention  has  not  been  fully  carried  out.     This  is 
no  gi-ound  for  referring  the  enlarging  effect  of  the  word  ^'  estate  " 
to  one  of  a  series  of  strict  limitations.     The  cases  show  that  an 
indefinite  devise  will  be  construed  strictly,  even  where  both  these 
conditions  are  found,  where  that  indefinite  devise  is  not  the  sole 
subsequent  devise.    Bridger  v.  Bamsey^  (a)  Foster  v.  Lord  Bomr 

(a)  10  Hare,  820. 
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ney,  (a)  Hay  v.   The  Earl  of  Coventry ^  (li)  Broum  v.  Whiie^  (c) 
Denne  d.  Briddon  v.  Page,  (rf) 

itfo(?re  V.  CUghome  (e)  does  not  apply ;  for  the  report  only 
shows  a  gift  to  trustees  in  fee  followed  by  the  gift  to  the  beneficia- 
ries without  ultimate  remainder  over.  In  such  a  case  there  was  no 
ground  for  any  gift  to  the  trustees,  except  to  pass  to  tlie  cestui  que 
trust    Here  there  is  a  totally  different  ground.    The  trustees  here 

do  not  take  a  mere  scintilla  juris,  but  are  necessary  for 
*  550   *  the  series  of  limitations  and  the  contingent  remainders. 

The  argument  for  enlarging  the  indefinite  devise  from  the 
ultimate  gift  is  not  applicable  to  this  case.  In  such  cases,  what 
gives  the  fee  is  Jbhe  language  used  in  the  alternative  gift,  not  that 
of  the  prior  gift.  Hei*e  the  language  of  the  alternative  gift  does 
not  refer  to  any  larger  interest  than  a  life-estate  in  the  preceding 
taker.  The  words  clearly  do  not  imply  an  estate  tail,  and  if  they  do 
not  imply  that  they  imply  nothing. 

They  also  referred  to  Andrew  v.  Sovthouse,  Qf)  Frogmorton  v. 
Holyday^  (A)  Paterson  v.  Mills,  (i)  Doe  v.  Perryn,  (Je)  Bowes  v. 
Blacketty  (l")  Vick  v.  Stieter*  (m) 

Mr.  F.  Harrison  for  Charles  Lewin,  one  of  the  sons  of  Charles 
Devereuz  Lewin,  in  the  same  interest.  —  This  is  not  the  case  of  a 
will  irregularly  or  confusedly  drawn.  We  contend  for  the  plain 
and  gi*ammatical  construction.  This  obvious  meaning  the  peti- 
tioner attempts  to  set  aside  by  arguments  founded  upon  the  use  of 
the  two  terms  ** estate"  and  ''heirs."  But  the  rule  as  to  the 
enlarging  power  of  the  word  ''  estate  "  only  goes  to  this,  that  where 
the  word  ''estate"  occurs  in  the  operative  part  of  a  devise,  it 
evidences  some  intention  on  the  part  of  the  testator  to  dispose  of 
his  whole  interest:  Randall  v.  Tuchin;  (n)  and  it  has  never  been 
applied  to  the  case  of  a  series  of  formal  limitations  to  affect  one 
gift  in  the  midst  of  several  life-estates.    In  this  case  an  express 

• 

(a)  11  East,  694.  (c)  7  Ir.  Ezcfa.  Rep.  473. 

lb)  8  T.  R.  88.  (d)  11  East,  603,  note. 
(0   10  Beay.  428 ;  17  L.  J.  (N.  S.)  Chanc.  400. 

(g)  6  T.  R.  292.  (0   Cowp.  286. 

(h)  1  W.  BL  686.  (m)  8  EL  &  Bl.  219. 

(0   14  Jar.  126.  (n)  6  Taunt.  410. 
(k)  8  T.  R.  484. 
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life-estate  is  interposed  between  the  gift  to  the  trustees  and  the 
indefinite  devise,  and  it  is  followed  by  an  ultimate  contingent 
gift  over.  None  of  the  cases  cited  go  the  *  length  of  carry-  *  651 
ing  the  effect  of  implication  so  far  as  this.  Besides,  in 
several  of  them,  the  word  "  estate  "  occurs  without  being  held  to 
enlarge  the  indefinite  devise.  The  rule  that  an  indefinite  devise 
followed  by  a  devise  in  fee  in  a  specified  event  enlarges  the  prior 
devise  to  a  fee  if  the  event  does  not  happen,  applies  only  where 
the  indefinite  gift  is  immediately  followed  by  a  devise  in  fee.  The 
meaning  of  the  rule  is  destroyed  where,  as  is  the  case  here,  the 
indefinite  devise  in  question  is  followed  by  a  succession  of  life- 
estates  preceding  the  remainder  over.  The  language  which  intro- 
duces the  ultimate  conditional  gift  may  have  some  effect  in  enlarg- 
ing the  gift  immediately  preceding  it,  but  has  none  over  the  gifts 
remotely  preceding  it  in  the  instrument.  The  ultimate  indefinite 
devise,  when  that  was  reached,  might  be  qualified  by  the  ultimate 
devise  over,  but  no  other ;  but  that  would  not  affect  the  language 
of  the  will  back  to  its  earlier  clauses.  ^'  Such  issue "  simply 
means  "  chUdren ; "  and  the  words  introducing  the  remainder 
must  be  construed  as  meaning  ^'  but  if  he  shall  die  without  leaving 
children."  This  is  an  executory  devise  contingent  on  an  express 
definite  event,  totally  distinct  from  an  indefinite  failure  of  issue. 

Mr.  F,  0.  SayneSy  for  the  ultimate  devisees  in  fee,  took  no  part 
in  the  argument. 

Mr.  Osborne  Morgan^  in  reply. 

Judgment  reserved. 

May  29. 

The  Lord  Justice  Knight  Bruce.  —  In  dealing  with  the  will 
before  us  under  the  present  petition,  it  must  be  recollected  that  the 
testatrix  died  during  the  last  century;  that  she  was  sur- 
vived by  her  *  two  grandsons,  Samuel  Lewin  and  Charles  *  662 
Devereux  Lewin,  devisees  mentioned  in  it ;  that  both  those 
gentlemen  are  dead ;  that  there  are  sons  and  daughters  of  each  of 
them  at  present  living ;  and  that  it  is,  as  I  understand,  admitted 
that  not  any  child  of  Samuel  or  of  Charles  Devereux  Lewin  was  in 
existence  when  the  will  was  made,  or  at  the  death  of  the  testatrix. 
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We  have  to  construe  only  the  first  devise  in  the  will,  that  compris- 
ing the  manor  of  Hawkewell,  with  other  manors  and  here- 
ditaments, though  of  course  we  have  for  that  purpose  read  and 
considered  the  whole  of  the  instrument,  including  the  trusts 
declared  of  the  stock  legacies. 

^he  first  question  is,  whether  the  testatrix  has  used  the  word 
"  child  "  or  the  word  "  children  "  as  (in  legal  phrase)  a  word  of 
purchase  or  a  word  of  limitation ;  and  I  think  that  she  has  used 
it  neither  as  a  word  of  limitation  nor  as  meaning  offspring  other- 
wise than  in  the  first  degree  merely ;  and  I  say  this  though  still 
of  opinion  that  the  case  of  Lord  Tyrone  v.  Lord  Waterford^(a) 
decided  by  Lord  Campbell  and  ourselves,  was  correctly  decided. 
The  will  there  was  a  very  different  instrument  from  the  will  here, 

It  has,  however,  been  contended  that  the  present  will  gives  to 
the  children  of  the  devisee  Samuel  Lewin  an  estate  of  inheritance 
by  the  words  "  to  the  use  of  all  and  every  of  the  child  and  children, 
if  more  than  one  of  his  body  lawfully  begotten  or  to  be  begotten," 
and  for  that  purpose  the  word  "  estates,"  occurring  at  the  outset 
of  the  instrument,  and  the  phrase  "  and  their  heirs,"  occurring 
repeatedly,  and  the  phrase  "  their  heirs  and  assigns,"  where  it  first 
occurs,  were  particularly  relied  on.  But  it  is  not  to  be  for- 
*  553  gotten  that  the  will  has  also,  in  the^  devise  under  *  consid- 
eration, the  words  ^^  but  if  he  shall  die  without  leaving  such 
issue  "  twice,  and  that  the  devise  concludes  thus :  ''  to  the  use  and 
behoof  of  my  three  granddaughters,  namely,  Elizabeth,  Henrietta, 
and  Sophia  Jane,  their  heirs  and  assigns,  for  ever,  as  tenants  in 
common  and  not  as  joint-tenants."  Nor  must  we  lose  sight  of 
what  the  testatrix,  if  she  thought  on  the  matter,  must  have  deemed 
a  possible  event,  namely,  that  her  grandson  Samuel  Lewin,  or  her 
grandson  Charles  Devereux  Lewin,  or  both  of  them,  might  die 
leaving  grandchildren,  but  not  leaving  any  son  or  daughter.  If  I 
had  been  able  to  discover  on  the  face  of  this  will  an  intention  to 
give  by  it  an  estate  of  inheritance  to  either  of  the  grandsons, 
or  any  children  or  child  or  issue  of  cither  of  them,  in  the  devised 
manors,  I  should  probably  or  certainly  have  been  for  giving  effect 
to  that  intention  ;  but,  whether  laying  or  not  laying  stress  on  the 
phrase  '^  contingent  uses  and  remainders,"  I  find  myself  unable  to 
discover  on  the  face  of  the  instrument  any  such  intention.  Possi- 
bly, had  the  devise  of  the  manors  ended  with  the  gift  to  the  chil- 

(a)  1  De  G.,  F.  &  J.  613. 
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dren  of  the  grandson  Samuel  Lewin,  I  might,  by  reason  of  previous 
expressions,  have  thought  the  fee  meant  to  be  given  to  them,  but 
the  subsequent  dispositions  cannot  be  disregarded. 

The  document  is  altogether  one  of  those  which  can,  I  think,  only 
receive  a  literal  interpretation,  there  being,  in  my  judgment,  no 
safe  guide  to  any  other.  Accordingly,  I  construe  the  word  "  leav- 
ing "  literally,  and  I  treat  as  effective  the  word  "  such  ^'  in  the 
passage  '^  but  if  he  shall  die  without  leaving  such  issue." 

The  dispositions  of  the  will,  literally  construed,  may  be  in  part 
at  least  unusual,  may  seem  in  part  at  least  eccentric.     Testatrixes, 
however,  and  testators,  not  only  have  a  right  to  make  such 
dispositions,  but,  as  has  been  *  frequently  said,  have  some-    *  554 
times  reasons  not  stated  for  provisions  seemingly  capricious 
and  strange. 

The  result,  according  to  my  view  of  the  matter,  is,  that  in  the 
events  which  have  happened  not  any  interest  in  the  testatrix's 
manor  has  been  eflFectually  given  by  the  will  to  her  grandson 
Charles  Devereux  Lewin,  or  to  his  children,  or  any  of  them,  or  to 
the  testatrix's  three  granddaughters  mentioned  by  name  at  the 
close  of  the  devise  of  the  manors,  or  to  any  of  them  (that  is  to 
say),  that  as  to  the  manors,  the  gifts  to  all  those  persons  have,  by 
reason  of  children  of  the  grandson  Samuel  Lewin  having  survived 
him,  wholly  failed.  And  I  think  that  the  beneficial  inheritance  in 
the  manors  descended  from  the  testatrix  on  her  daughter  Mary 
Miller  Lewin,  now  deceased  (whom  I  understand  to  have  been  her 
sole  heiress  at  common  law  and  in  gavelkind),  but  so  descended 
of  course  subject  to  the  life-estates  in  them  given  by  the  will  to  the 
testatrix's  grandson  Samuel  Lewin  and  to  his  children  respectively, 
some  of  whom  being  yet  alive,  it  will,  in  my  opinion,  be  upon  the 
decease  of  the  survivor  of  them,  and  not  sooner,  that  those  in 
whom  may  be  vested  the  rights  of  the  heiress  will  be  entitled  to 
claim  through  her  a  beneficial  interest  in  possession  of  the  manors. 

The  Lord  Justice  Turner  stated  the  facts  of  the  case,  and  after 
remarking  that  no  objection  to  the  petition  had  been  taken  at  the 
bar  upon  the  ground  that  the  share  of  the  fund  in  Court,  the  trans- 
fer of  which  was  sought  by  the  petition,  might,  if  at  all  belonging 
to  the  estate  of  Samuel  Lewin  the  younger,  belong  to  his  real  and 
not  to  his  personal  representative,  but  that  all  parties  being,  as  his 
Lordship  understood,  desirous  of  having  their  Lordships'  opinion 
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whether  Samuel  Lewin  the  younger  was  absolutely  entitled 

*  555    to  this  share,  his  Lordship,  therefoi*e,  *  in  order  to  save  tlie 

parties  any  further  expense,  assumed,  for  the  purposes  of 
the  petition,  that  the  share,  if  it  belonged  at  all  to  the  estate  of 
Samuel  Lewin  the  younger,  belonged  to  the  petitioner  as  his  per- 
sonal representatiTO,  proceeded  thus  :  — 

The  petitioner;  in  order  to  maintain  her  claim,  must  establish 
that  the  children  of  Samuel  Lewin  the  grandson  took  estates  in  fee 
under  the  limitation  in  their  favour  contained  in  the  will. 

It  is  clear  that  this  limitation,  standing  by  itself,  could  not  give 
estates  in  fee  to  these  children,  and  it  was  not  contended  at  the 
bar  that  it  could ;  but  it  was  insisted  on  the  part  of  the  petitioner 
that  the  children  ought  to  be  held  to  have  taken  in  fee  either  by 
reason  of  the  devise  to  the  trustees  and  their  heirs,  coupled  with 
the  use  of  the  word  "  estates  "  in  the  introductory  part  of  the  will, 
or  by  reason  of  the  devise  over  in  the  event  of  Samuel  Lewin  the 
grandson  leaving  no  ''  such  issue,"  and  several  cases  (but  more 
especially  Knight  v.  Selby  (a)  and  Moore  v.  CleghoTm^  (i)  as  to  the 
first  point,  and  Mobinson  v.  Ghrey(jci)  and  Hutchinson  v.  Stephens  ((2) 
as  to  the  second  point),  were  relied  on  in  support  of  the  petitioner's 
contention. 

I  am  of  opinion,  however,  that  this  case  is  not  governed  by  the 
cases  referred  to,  and  that  upon  the  true  construction  of  this  will 
the  children  of  Samuel  Lewin  the  grandson  could  take  no  more 

ft 

than  life-estates. 

As  to  the  first  point,  I  think  the  case  is  governed  by  the 

*  556    authorities  which  were  referred  to  on  the  part  of  the  *  re- 

spondents ;  but  independently  of  those  authorities,  I  think 
the  children  of  Samuel  Lewin  the  grandson  cannot  in  this  case  be 
held  to  have  taken  in  fee  by  reason  of  the  devise  to  the  trustees 
and  their  heirs  ;  for  although,  as  was  said  in  Knight  v.  Selby^  such 
a  devise  to  trustees  may,  even  although  the  trustees  take  no  estate 
under  the  will,  indicate  that  it  was  intended  to  give  the  fee  to  the 
persons  beneficially  interested,  the  will  in  this  case  shows  that  the 
trustees,  so  far  as  they  took  at  all,  were  to  take  for  the  benefit,  not 
merely  of  the  children  of  Samuel  Lewin  the  grandson,  but  of  the 
ulterior  devisees,  also  including  the  granddaughters,  to  whom  the 

(a)  3  Man.  &  6r.  93. 

(6)  10  Beay.  428;  17  L.  J.  (N.  S.)  Chanc.  400. 

(c)  9  East,  1.  (d)  1  Keen,  243. 
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fee  is  given;  and  the  circumstance  of  these  ulterior  limitations 
having  failed  by  subsequent  events  cannot  alter  the  construction  of 
the  will. 

As  to  the  other  point  relied  upon  on  the  part  of  the  petitioner 
and  the  authorities  cited  upon  it,  this  case  cannot  be  said  to  be 
governed  by  those  authorities,  unless  they  can  be  considered  to 
establish  that  in  every  case  where  there  is  a  devise  of  lands  with- 
out words  of  limitation  followed  by  a  devise  over,  the  first  devisee 
takes  in  fee.  They  cannot,  in  my  opinion,  be  held  to  go,  nor  am  I 
prepared  to  go,  to  that  length.  I  think  that  it  is  a  question  which 
in  each  case  must  depend  upon  the  intention  to  be  collected  from 
the  will  whether  the  first  devisee  is  so  entitled  or  not ;  and  I  think 
that,  in  order  so  to  entitle  the  first  devisee,  the  intention  ought  to 
be  clearly  manifested,  as  he  cannot  be  so  entitled  without  giving 
to  the  words  of  the  will  a  difierent  efiect  from  that  which  the  law 
attributes  to  them.  In  this  case  I  can  see  nothing  which  indicates 
such  an  intention  beyond  the  devise  over  upon  a  contingency  as 
part  of  a  continued  series  of  limitations  ;  and  I  think  that  this  is 
not  sufficient  to  manifest  an  intention  to  give  the  fee  to  the  chil- 
dren of  Samuel  Lewin  the  grandson. 

*  In  my  opinion,  therefore,  the  case  of  the  petitioner  fails  *  557 
upon  both  the  points  contended  for. 

It  was  not  contended  at  the  bar  that  Samuel  Lewin  the  grandson 
could  take  an  estate  tail  under  the  limitations  of  this  will,  and  after 
looking  at  the  authorities  bearing  upon  this  point,  I  think  the  better 
opinion  is,  that  he  could  not. 

I  agree,  therefore,  with  my  learned  brother,  that  the  proper  order 
to  be  made  upon  this  petition  is  to  give  the  petitioner  the  arrears  of 
income  due  at  the  death  of  Samuel  Lewin  the  younger,  and  to  direct 
the  income  from  that  time  to  be  paid  to  the  four  surviving  children 
of  Samuel  Lewin  the  grandson,  in  equal  shares  until  further  order. 
The  costs,  I  think,  should  come  out  of  the  capital. 

June  11. 

Mr.  Osborne  Morgan  applied  to  their  Lordships  in  consequence 
of  a  difficulty  which  had  arisen  in  drawing  up  the  order  with  regard 
to  the  share  of  Samuel  Lewin  the  younger. 

It  appeared  that  by  an  indenture  dated  the  6th  of  October,  1836, 
this  gentleman  and  his  next  brother  Alexander  Percival  Lewin  had 
conveyed  their  respective  interests  in  the  lands  devised  by  the  tes- 
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tatrix's  will  to  one  Zaccheus  Hunter  to  secure  600Z.  and  interest 

thereon ;  but  this  sum  and  all  interest  due  thereon  had  been  paid. 

It  was  now  submitted  that  his  joinder  in  this  mortgage  severed 

the  joint-tenancy  between  himself  and  his  brothers  and  sisters,  and 

destroyed  any  right  of  survivorship  which  they  might  other- 
*  558    wise  have  had  ;  and  that  *  upon  the  death  of  Samuel  Lewin 

the  younger  the  intestacy  occurred  in  favour  of  which  their 
Lordships  had  decided,  and  the  particular  share  of  Samuel  Lewin 
the  younger  passed  at  once  to  the  testatrix*s  gavelkind  heirs,  whose 
title  was  accelerated  by  the  severance  of  the  joint-tenancy.  He 
referred  to  Lane  v.  PanneL  (a) 

Their  Lordships  were  of  that  opinion,  and  directed  the  decree  to 
be  drawn  up  accordingly. 


SWAINSTON  V.   CLAY. 

1863.    April  22.    June  11.    Before  the  Lords  Justicks. 

Ship-builders,  on  the  11th  of  April,  by  a  written  agreement  of  that  date,  agreed 
to  build  a  vessel  for  a  purchaser,  at  a  price  payable  by  instalments.  The 
agreement  had  been  negotiated  for  the  purchaser  by  a  ship-broker,  who  had, 
pending  the  negotiations,  and  before  the  agreement  wa^  signed,  advanced 
400Z.  to  the  ship-Wilders,  who  had  already  commenced  building  the  vessel 
upon  the  understanding  that  it  was  to  be  secured  to  him  by  an  assignment  of 
the  agreement  when  perfected,  and  by  a  charge  or  lien  on  the  vessel.  Accord- 
ingly, by  an  indenture  dated  the  12th  of  April,  the  builders,  in  consideration, 
as  was  therein  stated,  of  600Z.  on  or  immediately  before  the  execution  of  the 
indenture  paid  by  the  broker  to  the  builders,  assigned  the  agreement  of  the 
11th  of  April  to  the  broker;  and  it  was  agreed  that,  subject  to  a  lien  given 
by  the  agreement  of  the  11th  of  April  to  the  purchaser,  the  vessel  and  all 
stores  about  the  builders*  yard  should  be  the  property  of  the  broker,  to  be 
held  in  lien  to  the  extent  of  all  moneys  due  from  the  builders  to  the  broker ; 
and  that  the  aggregate  of  moneys  secured  should  not  exceed  5002.  Upon 
the  execution  of  this  agreement  the  broker  advanced  to  the  builders  the 
further  sum  of  1002.  On  the  19th  of  May  the  agreement  of  the  11th  of  April 
was  cancelled,  owing  to  differences  between  the  builders  and  the  purchaser ; 
and  the  former,  for  the  purpose  of  securing  the  broker  from  loss  by  reason 
of  the  cancellation,  proposed  to  him  that  he  should  become  the  absolute 
owner  of  the  vessel.  He  assenting  thereto,  an  agreement  was  signed  by  the 
parties  on  and  dated  the  20th  of  May,  whereby  the  builders  agreed  to  sell, 
and  the  broker  agreed  to  purchase,  the  hull  of  a  new  vessel  then  in  course  of 

(a)  Feame's  C.  R.  810. 
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building  by  the  builders  at  tbeir  yard,  to  be  completed  according  to  specifica- 
tion for  11502. ;  and  it  was  agreed  that  500Z.,  then  already  advanced  by  the 
broker  to  the  builders,  should  be  taken  as  part  payment  of  the  purchase- 
money,  and  that  if  the  builders  did  not  finish  the  vessel  by  the  21st  of  June, 
or  should  before  its  completion  cease  working  at  it,  the  broker  might  enter 
the  builders^  yard  and  complete  with  their  materials  and  at  their  cost. 

The  builders  made  no  further  progress  with  the  vessel,  and  were  adjudicated 
bankrupts  on  the  2d  of  June. 

Neither  the  assignment  of  the  12th  of  April  nor  the  agreement  of  the  20th  of 
May  was  registered  under  the  Bills  of  Sale  Act  (17  &  18  Vict.  c.  36),  and 
the  vessel  was  never  registered  under  the  Shipping  Acts ;  but  on  the  20th  of 
May,  the  builders  granted,  under  the  provisions  of  the  Merchant  Shipping 
Act,  1854  (17  &  18  Vict.  c.  104),  the  usual  builder^s  certificate,  whereby 
they  certified  that  they  had  built  the  vessel  for  and  on  behalf  of  the  broker. 

The  evidence  showed  that  the  moneys  advanced  by  the  broker  were  not  applied 
specifically  to  the  building  of  the  vessel  in  question,  but  were  applied  gener- 
ally for  the  purposes  of  the  builders^  business,  and  that  the  builders  were 
utterly  insolvent  on  the  20th  of  May,  and  probably  were  so  on  the  12th  ot 
April ;  that  before  the  20th  of  May,  rumours  were  current  in  the  town  that 
they  had  stopped  payment  and  had  paid  off  their  workmen,  except  their  fore- 
man and  apprentices,  and  that  these  rumours  were  well  founded ;  but,  on  the 
other  hand,  the  evidence  failed  to  show  cither  that  these  rumours  were  so 
general  as  that  they  ought  to  be  assumed  to  have  reached  the  broker,  or  that 
the  broker  was  in  any  manner  aware  of  the  insolvency  of  the  builders  on  the 
20th  of  May,  or  until  after  that  date. 

Upon  a  bill  filed  by  the  broker  against  the  assignees  in  bankruptcy  of  the 
builders,  hdd,  — 

(1)  That  the  plaintiff  had  no  title  to  relief  under  the  agreement  of  the  12th  of 

April,  because  it  was  by  the  agreement  of  the  20th  of  May  merged  into 
and  taken  as  part  payment  of  the  purchase-money  under  that  agreement. 

Qwere,  whether  the  agreement  of  the  12th  of  April  could  or  could  not  have  been 
kept  alive  as  between  the  broker  and  the  builders,  notwithstanding  that 
it  was  cancelled  as  between  the  builders  and  the  purchaser. 

QwBre,  whether  the  fact  that  at  the  date  of  the  agreement  of  the  12th  of  April, 
there  was  no  vessel  which  had  been  in  any  way  appropriated  to  the  pur- 
chaser, would  have  been  a  valid  objection  in  equity  to  the  plain tiff^s  title 
under  that  agreement. 

QucBre,  whether  the  non-registration  of  the  agreement  under  the  Bills  of  Sale  Act 
(17  &  18  Vict.  c.  36)  would  have  destroyed  the  plaintiff^s  title  under  it. 

(2)  That  the  plaintiff  was  entitled  to  relief  to  the  extent  of  5002.  and  interest 

(the  Lord  Justice  Kniqht  Bruce,  however,  expressing  a  doubt  as  to 
the  propriety  of  this  limitation)  under  the  agreement  of  the  20th  of  May , 
because  — 

(a)  The  Bills  of  Sale  Act  had  no  application  to  the  case. 

(b)  The  vessel  was  not  in  the  order  and  disposition  of  the  bankrupts ;  Holder' 

nes8  v.  Rahhin,  2  De  G.,  F.  &  J.  258,  followed. 

(c)  And  the  sole  question  being,  whether  there  was  a  fraudulent  preference  of 

the  broker  by  the  builders,  the  evidence  failed  to  show  it. 
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This  was  an  appeal  on  the  part  of  the  defendants,  the  creditors' 

assignees  in  bankruptcy  of  Messrs.  Brown  &  Briggs,  ship- 

*569   builders,  of  Paliion,  near  Sunderland,  *from  a  decree  of 

Vice-Chancellor  Sir  John  Stuart,  hj  which  he  declared 

that  the  plaintiff  was,  under  an  indenture  of  the  12th  of  April, 

1862,  entitled  to  a  lien  or  charge  upon  a  certain  ship  or  vessel  in 

the  pleadings  mentioned,  and  directed  an  account  of  what  was 

due  to  him  in  respect  of  advances  made  by  him  to  Messrs. 

*  560    *  Brown  &  Briggs,  the  builders  of  that  vessel,  and  decreed 

payment  of  what  upon  taking  such  account  should  be  found 
due  to  him,  and  ordered  the  defendants  specifically  to  perform  the 
agreement  of  the  20th  of  May,  1862,  in  the  pleadings  mentioned 
by  completing  the  said  vessel  themselves  or  permitting  the  plaintiff 
to  do  so,  and  that  the  defendants  should  be  restrained  from  selling, 
mortgaging,  or  otherwise  dealing  with  the  vessel. 

The  case  in  the  Court  below  is  reported  in  Mr.  Giffard's  Re- 
ports, (a)    The  material  facts  were  the  following :  — 

By  an  agreement  dated  the  11th  of  April,  1862,  and  made  be- 
tween Brown  &  Briggs  of  the  one  part,  and  James  Fisher  of  the 
other  part,  Brown  &  Briggs  agreed  to  build  and  sell,  and  Fisher 
agreed  to  purchase  a  new  schooner  or  vessel,  to  be  built  in  the  yard 
of  Brown  &  Briggs,  of  dimensions  and  tonnage  as  per  specification 
and  inventory  annexed  thereto.  The  vessel  was  to  be  built  under 
special  survey  of  Lloyd's  and  classed  by  the  builders  A  1  at  Lloyd's ; 
and  Fisher  agi'eed  to  pay  Brown  &  Briggs  9/.  5«.  per  ton,  builders' 
measurement,  as  per  tide  surveyor's  certificate ;  100/.  being  paid 
when  the  keel  was  laid,  and  200/.  when  fully  timbered,  and  260/. 
when  planked,  the  remainder  when  launched.  It  was  also  agreed 
that  from  and  after  the  payment  of  the  first  instalment  the  said 
vessel  and  outfit,  or  so  much  thereof  as  might  then  be  constructed, 
and  all  materials  or  other  things  which  might  then  or  at  any  time 
thereafter  be  appropriated  or  intended  to  be  appropriated  or  used  in 
the  construction  thereof,  shoujld  become  the  absolute  property  of 
Fisher,  his  executors,  administrators,  or  assigns,  and  was  only  to 
be  held  in  lien  by  Brown  &  Briggs  for  his  account,  provided  the 
value  thereof  should  not  exceed  the  amount  of  payment  made  by 
Fisher. 

♦  561       *  This  agreement  had  been  negotiated  for  Fisher  by  tlie 

(a)  Vol.  4,  p.  187. 
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plaintiff,  a  ship-broker  at  Sunderland,  and  pending  the  negotia- 
tion for  the  agreement  and  before  it  was  signed  Messrs.  Brown 
&  Briggs  had  commenced  building  the  vessel,  and  the  plaintiff  had 
adyanced  them  400/.  to  assist  them  in  so  doing,  upon  the  under- 
standing that  it  was  to  be  secured  to  him  by  an  assignment  of  the 
agreement  when  perfected,  and  by  a  lien  or  charge  upon  the 
vessel. 

By  an  indenture  dated  the  12th  of  April,  1862,  and  made  between 
Brown  &  Briggs  of  the  one  part,  and  the  plaintiff  of  the  other  part, 
after  reciting  the  agreement  of  the  11th  April,  1862,  and  that 
Brown  &  Briggs  had,  in  order  to  enable  them  to  proceed  with  the 
building  of  the  said  vessel  and  for  their  other  necessities,  requested 
the  plaintiff  to  lend  them  the  sum  of  500/.,  which  he  had  agreed 
to  upon  having  the  repayment  thereof,  as  well  as  of  all  other  sums 
which  the  plaintiff,  his  executors,  administrators,  or  assigns  might 
thereafter  advance  and  pay  to  or  on  account  of  Brown  &  Briggs, 
secured  as  thereinafter  mentioned :  it  was  witnessed,  that,  in  con- 
sideration of  500/.  on  or  inmaediately  before  the  execution  of  the 
indenture  now  in  statement  paid  by  the  plaintiff  to  Brown  &  Briggs, 
Brown  &  Briggs  assigned  to  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns  all  that  the  thereinbefore  recited  memorandum 
of  agreement  or  contract  for  building  a  vessel,  and  all  the  estate, 
right,  and  interest  of  Brown  &  Briggs  respectively  of  and  in  the 
same,  and  all  benefit  and  advantage  thereof.  And  it  was  further 
agreed  that,  subject  to  the  lien  mentioned  and  given  in  and  by  the 
said  recited  agreement,  the  said  vessel  and  the  outfit  thereof,  and 
all  materials,  stores,  goods,  and  chattels  then  being  or  which  might 
from  time  to  time  or  at  any  time  during  the  continuance  of 
that  security  might  be  upon  the  building  yard  of  *  Brown  &  ♦  662 
Briggs,  should  be  the  absolute  property  of  the  plaintiff,  his 
executors,  administrators,  or  assigns,  to  be  held  by  him  or  them  in 
lien  to  the  extent  of  all  such  smns  as  might  be  due  from  Brown  & 
Briggs,  their  executors  or  administrators,  to  the  plaintiff,  his  execu- 
tors, administrators,  or  assigns,  with  interest :  provided  that  the 
aggregate  of  moneys  to  be  secured  by  virtue  thereof  should  not 
exceed  500/. 

Upon  the  execution  of  this  indenture  the  plaintiff  advanced 
Messrs.  Brown  &  Briggs  the  further  sum  of  100/.,  but  soon  after- 
wards differences  arose  between  Messrs.  Brown  &  Briggs  and 
Fisher,  and  on  the  19th  May,  1862,  the  agreement  of  the  11th 
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April,  1862,  was  cancelled  and  put  an  end  to  by  arrangement 
between  them. 

In  this  state  of  circumstances,  Brown  &  Briggs,  for  the  purpose 
of  securing  the  plaintiff  from  any  loss  by  reason  of  the  agreement 
of  the  11th  April,  1862,  having  been  cancelled,  proposed  to  the 
plaintiff  that  he  should  become  the  absolute  owner  of  the  vessel ; 
and  the  plaintiff  having  agreed  to  the  proposal,  a  memorandum  of 
agreement  dated  the  20th  May,  1862,  was  drawn  up  and  signed  by 
the  parties,  whereby  Brown  &  Briggs  agreed  to  sell,  and  the  plain- 
tiff agreed  to  purchase  the  hull  of  a  new  schooner  or  vessel  then 
in  course  of  building  by  Brown  &  Briggs  at  their  yard  at  Pallion, 
to  be  built  and  completed  fully  in  accordance  with  the  specification 
thereto  annexed  for  the  price  of  11507. ;  that  the  sum  of  5001,  then 
already  advanced  by  the  plaintiff  to  Brown  &  Briggs  should  be 
deemed  and  taken  as  part  payment  of  the  purchase-money ;  and 
that  in  case  Brown  &  Briggs  should  not  complete  and  launch  the 
said  vessel  by  the  21st  June  then  next,  or  if  they  should  at  any 
time  before  the  said  vessel  should  be  finished  cease  working  at  it, 
it  should  be  lawful  for  the  plaintiff,  his  agents,  servants, 
*  568  *and  workmen  to  enter  into  the  building  yard,  and  to  com- 
plete the  said  vessel,  using  the  materials,  stores,  and  tools 
of  Brown  &  Briggs  for  that  purpose ;  and  all  costs  thereby  in- 
curred were  to  be  paid  by  and  be  recoverable  against  Brown  & 
Briggs. 

Brown  &  Briggs  did  not  afterwards  make  any  further  progress 
with  the  vessel,  and  on  the  2d  June,  1862,  they  were  adjudicated 
bankrupts.  The  defendants  were  chosen  to  be  creditors'  assignees 
under  the  bankruptcy  on  the  19th  June,  1862. 

The  bill  stated  these  facts,  and  that  shortly  after  the  bankruptcy 
the  plaintiff  requested  the  defendants  either  to  complete  the  vessel 
according  to  the  terms  of  the  agreement  of  the  20th  of  May,  1862, 
or  else  to  authorize  the  plaintiff  himself  to  enter  the  ship-building 
yard  of  Brown  &  Briggs  and  complete  the  same,  but  that  the  de- 
fendants had  neither  completed  the  vessel  themselves  nor  would 
they  allow  the  plaintiff  to  do  so,  and  that  the  defendants  had  adver- 
tised the  vessel  for  sale  by  public  auction  in  her  then  unfinished 
state,  and  that  they  intended  to  sell  the  same  on  the  15th  of  Octo- 
ber then  next.  The  prayer  was  that  an  account  might  be  taken  of 
what  was  due  to  the  plaintiff  by  virtue  of  the  said  indenture  of  the 
12th  of  April,  1862,  and  the  lien  or  charge  thereby  created  or  other- 
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wise  in  respect  of  the  adyances  made  by  hiin ;  that  the  plaintiff 
,  might  be  declared  entitled  to  a  lien  or  charge  on  the  said  vessel  for 
what  on  taking  such  account  should  be  so  found  due ;  that  if  the 
plaintiff  should  be  held  not  entitled  to  such  lien  or  charge  as  afore- 
said, then  that  the  defendants  might  be  decreed  specifically  to  per- 
form the  said  agreement  of  the  20th  of  May,  1862,  either  by 
themselves  completing  or  allowing  the  plaintiff  to  complete  the 
said  vessel  according  to  the  terms  of  the  said  agreement, 
and  by  doing  all  necessary  *  acts  for  conferring  upon  the  *  564 
plaintiff  an  absolute  interest  in  the  said  vessel  and  com- 
pleting his  title  thereto  (the  plaintiff  being  ready  and  willing,  and 
offering  to  complete  the  said  agreement  on  his  part),  and  that  the 
defendants  might  be  restrained  by  injunction  from  selling,  mort- 
gaging, or  otherwise  dealing  with  the  said  vessel  to  the  prejudice 
of  the  plaintiff's  rights  and  interests  therein. 

The  defendants,  by  their  answer,  stated,  that  on  the  16th  of  May, 
1862,  Brown  A  Eriggs  paid  off  and  discharged  all  their  workmen, 
except  their  foreman  and  apprentices,  owing  to  the  inability  of 
Brown  &  Briggs  to  pay  the  workmen's  wages ;  and  that,  on  the  22d 
of  May,  having  been  served  with  a  notice  in  bankruptcy  at  the 
instance  .of  Mr.  Thomas  Bolton,  a  creditor  for  115?.  6«.  lOd.,  they 
on  that  day  suspended  payment ;  and  that  substantially  the  bank- 
rupts ceased  to  carry  on  their  business  from  the  16th  of  May,  1862, 
or  at  all  events  from  the  22d  of  that  month. 

They  also  said  that  they  believed  that  neither  the  sum  of  400Z. 
nor  any  part  thereof  was  laid  out  or  expended  upon  the  vessel 
either  before  or  after  the  date  of  the  indenture  of  the  12th  of  April, 
1862 ;  and  that  the  whole  of  the  said  sum  of  400/.  was  expended  by 
the  bankrupts  partly  for  their  own  private  purposes,  and  as  to  the 
residue  in  or  towards  satisfaction  of  debts  or  liabilities  which  had 
been  incurred  by  the  bankrupts  unconnected  with  the  vessel ;  and 
that  neither  the  indenture  nor  any  memorandum  thereof  was  ever 
registered  pursuant  to  the  provisions  of  the  Bills  of  Sale  Act ;  (a) 
that  notwithstanding  the  sum  of  500/.,  expressed  to  be 
secured  by  the  indenture  of  the  12th  of  April,  1862,  *  was  *  565 
therein  stated  to  have  been  paid  at  or  immediately  before 
the  execution  of  the  said  indenture,  the  sum  of  400/.,  part  thereof, 
was  not  then  paid  by  the  plaintiff  to  the  bankrupts  ;  and  that  the 

(a)  17  &  18  Vict.  c.  36. 
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Bum  of  100/.,  the  residue  of  the  sum  of  500/.,  was  not  paid  at  the 
time  of  the  execution  of  the  said  indenture,  but  had  been  previously 
paid ;  and  that  the  same,  or  any  part  thereof,  was  not  laid  out  or 
expended  in  or  about  the  building  of  the  said  vessel,  but  was  applied 
by  the  bankrupts  in  or  towards  the  discharge  of  old  debts  or  lia- 
bilities contracted  by  them  otherwise  than  in  connection  with  the 
said  vessel  in  like  manner  as  the  400/.  had  been  applied ;  that  the 
agreement  of  the  20th  of  May,  1862,  was  signed  at  a  time  when 
the  bankrupts  were  in  a  hopeless  state  of  insolvency,  and  had  not 
and  were  not  likely  to  have  the  means  of  completing  the  vessel ; 
and  that  the  same  was  well  known  to  the  plaintiff,  who,  under  the 
circumstances,  had  no  rights  whatever  as  against  the  said  defend* 
ants  as  the  assignees  in  bankruptcy  of  Brown  &  Briggs,  and  no 
interest  in  the  vessel  further  than  as  a  general  creditor  of  the 
bankrupts. 

It  appeared,  that  in  fact  neither  the  agreement  of  the  12th  of 
April,  1862,  nor  that  of  the  20th  of  May,  1862,  was  registered 
under  the  Bills  of  Sale  Act,  (a)  and  that  the  vessel  was  never 
registered  under  the  Shipping  Acts ;  but  that,  on  the  20th  of  May, 
1862.  at  the  time  when  the  agreement  of  that  date  was  entered 
into.  Brown  &  Briggs  granted,  under  the  provisions  of  .the  Mer- 
chant Shipping  Act,  1864,  (J)  the  usual  builder's  certificate, 
whereby  they  certified  that  they  had  built  the  vessel  for  and  on 
behalf  of  the  plaintiff. 

The  fair  result  of  the  evidence,  in  the  estimation  of  the 
*  566  *  Lord  Justice  Turner  (from  whose  judgment  the  present 
statement  of  the  case  is  mainly  taken),  was,  that  the  moneys 
advanced  by  the  plaintiff  were  not  applied  specifically  to  the  build- 
ing of  the  vessel  in  question,  but  were  applied  generally  for  the 
purposes  of  Brown  &  Briggs's  business ;  and  that  Brown  &  Briggs 
were  utterly  insolvent  on  the  20th  of  May,  1862,  and  probably 
were  so  on  the  12th  of  April,  1862 ;  that  before  the  20th  of  May, 
1862,  rumours  were  current  in  the  town  that  they^  had  stopped 
payment  and  had  paid  off  their  workmen,  except  their  foreman 
and  apprentices,  and  that  these  rumours  were  well  founded ;  but, 
on  the  other  hand,  the  evidence  failed  to  show  either  that  these 
rumours  were  so  general  as  that  they  ought  to  be  assumed  to  have 
reached  the  plaintiff,  or  that  the  plaintiff  was  in  any  manner  aware 

(a)  17  &  18  Vict.  c.  86.  (6)  17  &  18  Vict.  c.  104,  §  40. 
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of  the  insolvency  of  Brown  &  Briggs  on  the  20th  of  May,  1862,  or 
until  after  that  date  —  the  plaintiff,  by  his  aflGidavit,  stating  that  he 
believed  them  to  be  perfectly  solvent  when  the  agreements  of  April 
and  May,  1862,  were  entered  into. 

Mr.  Bacon  and  Mr.  Waller  appeared  for  the  respondents. 

Mr.  Maulina  and  Mr.,  T.  StevenSy  for  the  appellants. 

The  arguments  su£Giciently  appear  from  the  judgment  of  the  Lord 

Justice  TUBNEB. 

The  authorities  referred  to  were,  — 

On  the  part  of  the  respondent,  The  Bills  of  Sale  Act,  (a) 
ffolderness    v.   Hanking  (J)   Hx   parte    Watts^  *  lie   Att-   *  567 
water  J  (c)  and   Hie  Thames  Iron  Works  Company  v.  2%« 
Patent  Derrick  Company,  (rf)  ' 

And  on  the  part  of  the  appellants,  Mucklow  v.  MangleSy(e) 
Woods  V.  Russell^  (^)  Clarke  v.  Spence^  (K)  The  Merchant  Ship- 
ping Act,  1854,  (i)  Atkinson  v.  Bell^  (Jc)  and  Tarling  v.  Bax- 
ter. (/) 

Molroyd  v.  Marshall  (m)  was  also  referred  to. 


Judgment  reserved. 


June  11. 


The  Lord  Justice  Tubneb,  after  stating  the  facts  and  adverting 
to  the  evidence  in  the  case,  proceeded  as  follows :  — 

This  case  is  certainly  one  of  considerable  difficulty,  but  in  the 
result  I  have  come  to  the  conclusion  that  the  decree  under  appeal 
is  in  substance  right. 

The  case  does  not,  as  it  seems  to  me,  depend  solely  upon  the 
agreement  of  the   12th  of  April,  1862.    The  agreement  of  the 


(a)  17  &  18  Vict.  c.  86,  §  7. 
(6)  2  De  G.,  F.  &  J.  258,  278. 
(c)  82  L.  J.  (N.  S.)  Bank.  86. 
Id)  1  J.  &  H.  98. 
\e)   1  Taunt.  818. 
(^)  5  B.  &  Aid.  942. 


Qi)  4  Ad.  &  El.  448. 

(i)   17  &  18  Vict.  c.  104,  §  ^. 

(A)  8  B.  &  C.  277. 

(0   6  B.  &  C.  860. 

(m)  10  H.  L.  Cas.  191. 
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20th  of  May,  1862,  must,  I  think,  be  considered  in  determin- 
ing it. 

The  plaintiflF's  title  to  relief  under  the  agreement  of  the  12th 
April,  1862,  is  disputed  by  the  appellants  upon  three  grounds: 
1st.  That  at  the  date  of  that  agreement  there  was  no  vessel  which 
had  in  any  way  been  appropriated  to  Fisher,  and  therefore  no 
property  on  which  the  agreement  could  operate  as  a 
*  668  charge ;  ^  2d.  That  *  the  agreement  was  null  and  void  in  con- 
sequence of  its  not  having  been  registered  under  the  Bills 
of  Sale  Act;  and  8d.  That  the  cancellation  of  the  agreement 
determined  and  put  an  end  to  any  possible  title  of  the  plaintiff 
under  it. 

The  plaintiff's  title  to  relief  under  the  agreement  of  the  20th 
May,  1862,  is  also  disputed  by  the  appellants  on  three  grounds  : 
Ist.  On  the  same  ground  of  non-registration  under  the  Bills  of 
Sale  Act ;  2d.  On  the  ground  of  the  vessel  having  (as  it  was  con- 
tended) been  in  the  order  and  disposition  of  the  bankrupts  at  the 
time  of  their  bankruptcy ;  and  3d.  On  the  ground  of  the  agree- 
ment being  (as  it  was  insisted)  a  fraudulent  preference  of  the 
plaintiff  to  the  other  creditors  of  the  bankrupt. 

As  to  the  points  insisted  on  by  the  appellants  against  the  title 
of  the  plaintiff  under  the  agreement  of  the  12th  April,  1862,  I 
think  that  the  third  point  is  in  its  consequences  fatal  to  the  plain- 
tiff's case  under  that  agreement,  for  whether  that  agreement  could 
or  could  not  have  been  kept  alive  as  between  the  plaintiff  and 
Brown  &  Briggs,  notwithstanding  that  it  was  cancelled  as  between 
Brown  &  Briggs  and  Fisher,  it  seems  to  me  that  it  was  not  in 
fact  so  kept  alive,  but  that  by  the  agreement  of  the  20th  May, 
1862,  it  was  merged  into  and  taken  as  part  payment  of  the  pur- 
chase-money payable  under  that  agreement.  It  is  not,  therefore, 
in  my  view  of  the  case,  necessary  for  us  to  give,  and  I  do  not 
mean  to  give,  any  opinion  upon  the  first  and  second  points  relied 
upon  by  the  appellants  against  the  plaintiff's  title  under  the  agree- 
ment of  the  12th  of  April,  1862 ;  but  it  may  be  right  to  say,  that 
I  am  by  no  means  satisfied  that  either  of  these  points  could 
be   maintained   by  the  appellants ;   for  it  does  not  follow  that 

'  See  1  Chitty  Contr.  (11th  Am.  ed.)  356,  357  and  notes ;  Andrews  v.  Durant, 
1  Kernan,  35 ;  Briggs  v.  A  Light  Boat,  7  Allen,  293 ;  Williams  t^.  Jacknian,  16 
Gray,  514;  Story  Sales  (4th  ed.)  §§  234,  316;  Sandford  ©.  Wiggins  Ferry  Co., 
27  Ind.  622 ;  Wright  r.  Tetlow,  99  Mass.  397. 
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because  no  property  passed  at  *  law  in  the  ship  to  be  built   *  569 
there  might  not  be  a  perfectly  good   and  valid  contract 
affecting  it  in  equity ;  nor  am  I  prepared  to  say  that  the  Bills  of 
Sale  Act,  whatever  its  operation  (if  any)  might  be  as  to  the  vessel, 
would  destroy  the  title  under  the  agreement. 

As  to  the  points  insisted  upon  by  the  appellants  against  the 
plaintiff's  title  under  the  agreement  of  the  20th  May,  1862,  I 
am  of  opinion  that,  so  far  as  this  agreement  is  concerned,  the 
Bills  of  Sale  Act  has  no  application  to  the  case ;  and  I  am  of  opin- 
ion also  that  the  appellants  cannot  maintain  their  case  upon  the 
ground  of  the  vessel  having  been  in  the  order  and  disposition  of 
the  bankrupts.  JSoldemeas  v.  Rankin  (a)  seems  to  me  to  settle 
that  point.  The  sole  question  on  this  part  of  the  case,  as  I  think, 
is  whether  there  was  a  fraudulent  preference,  and  I  think  that 
there  was  not  In  order  to  justify  such  a  conclusion,  it  would,  I 
conceive,  be  incumbent  on  the  appellants  to  show  that  this  agree- 
ment was  not  a  hand  fide  agreement,  but  was  a  mere  colourable 
contrivance  to  secure  to  the  plaintiff  the  payment  of  what  was  due 
to  him  ;  ahd  I  think  the  evidence  falls  far  short  of  what  would  be 
necessary  to  justify  such  a  conclusion. 

My  conclusion,  therefore,  is,  that  the  agreement  of  the  20th 
May,  1862,  was  a  valid  agreement ;  and  this  being  the  case,  and  it 
having  become  impossible  that  the  agreement  could  be  performed,  I 
think  the  plaintiff  had  a  lien  for  the  purchase-money  which  he  had 
paid,  and  was  entitled  to  a  sale  by  virtue  of  that  lien. 

To  meet  this  view  of  the  case,  I  think  the  decree  should 
be  altered  by  striking  out  the  words  "  under  and  *  by  virtue  *  670 
of  the  indenture  dated  the  12th  of  April,  1862,"  contained 
in  the  declaration,  and  by  confining  the  account  to  the  500/.  and 
interest.  In  all  other  respects  I  think  the  decree  should  stand ; 
but  having  regard  both  to  the  alteration  in  the  decree  and  the  diffi- 
culty of  the  case,  I  think  there  should  be  no  costs  of  the  appeal. 

The  Lord  Justice  Knight  Bruce.  —  I  agree,  subject  only  to 
some  degree  of  doubt,  —  which  does  not,  however,  amount  to  more 
than  a  doubt,  —  as  to  the  right  of  the  plaintiff  with  respect  to  his 
advances,  if  any,  beyond  the  600Z.  But  this  is  the  less  material, 
as  I  understand  that  the  advances  have  not  exceeded  that  sum. 

(a)  2  De  O.,  F.  &  J.  268. 
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In  the  Matter  of  P.  W.  LE  GEYT'S  ESTATE. 
NOSOTTI  V.  JEFFERSON. 

1863.    Jane  25,  26.      Before  the  Lords  Justices. 

An  executor  may,  afler  allowing  a  reasonable  time  to  elapse  after  the  testator^s 
death,  pay  simple  contract  debts  in  priority  to  specialty  debts,  of  which  be 
has  no  notice ;  and  where  the  testator  lived  and  died  in  India,  and  the  exec- 
utor seven  months  afterwards  received  notice  of  the  existence  of  the  will  and 
his  own  appointment  as  executor,  and  three  months  afterwards  repaid  to  the 
testator^s  widow  moneys  for  which  his  estate  was  liable  on  simple  contract, 
and  which  she  had  paid  out  of  her  own  moneys,  and  then  sixteen  months 
afterwards  received  notice  of  a  specialty  debt  due  to  a  creditor  of  the  testator 
in  India :  Held,  that  he  was  justified  in  making  the  payments  which  he  had 
made  to  the  widow,  she  having  by  those  payments  placed  herself  in  the  posi- 
tion of  the  creditors  whose  claims  she  had  discharged,  and  that  the  date  of 
his  repayment  to  her  was  the  date  at  which  the  payment  by  him  out  of  the 
estate  of  the  so  discharged  debts  must  be  considered  to  have  been  made. 

This  was  an  appeal  by  the  defendant  from  the  refusal  of  Yice- 
Chaucellor  Stuart  to  vary  the  chief  clerk's  certificate  in  a  suit  to 

administer  the  estate  of  a  testator  as  regarded  the  disallow- 
*  571    ance  of  the  payment  of  a  *  simple  contract  debt,  on  the 

ground  of  there  remaining  an  unsatisfied  debt  of  a  superior 
degree. 

The  testator  died  in  India  in  June,  1860,  but  it  was  not  till  Jan- 
uary, 1861,  that  the  appellant,  the  executor,  was  apprised  of  the 
existence  of  the  will.  On  the  25th  April,  1861,  the  testator's 
wiSow,  who  was  in  tliis  country,  informed  the  appellant  that  she 
had,  since  the  testator's  death,  made  several  payments  to  simple 
contract  creditors,  who  had  supplied  her  with  necessaries.  The 
appellant  concurred  in  a  valuation  of  some  furniture  of  the  testator 
in  the  house  in  which  she  lived,  and  permitted  her  to  retain  an 
adequate  part  to  repay  her.  Afterwards  she  paid  other  debts  of 
the  testator  to  an  amount  in  the  whole  (with  the  former)  of  412/., 
being  the  whole  value  of  the  furniture,  and  was  allowed  by  the 
appellant  to  retain  the  residue  of  the  furniture  in  repayment  of 
these  advances.  In  August,  1862  (the  will  having  been  brought 
to  England  in  July,  1861,  and  proved  here  in  the  September  of 
that  year),  the  respondent,  who  resided  in  India,  demanded  pay- 
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ment  in  the  suit  of  a  specialtj  debt,  of  which  the  appellant  had 
had  no  previous  notice.  The  assets  proved  insufficient,  and  the 
chief  clerk  refused  to  allow  to  the  appellant  the  amount  for  which 
the  furniture  bad  been  valued,  as  having  been  applied  in  payment 
of  simple  contract  debts  whilst  a  debt  of  a  superior  degree  existed. 
The  Vice-Chancellor  declined  to  vary  the  chief  clerk's  certificate, 
being  of  opinion  that  the  payment  of  tlie  simple  contract  debt  in 
the  present  case  had  been  made  without  giving  the  respondent  suf- 
ficient time  to  prove  his  specialty  debt,  and  that  although  the  cir- 
cumstances of  the  case  excluded  all  notion  of  a  fraudulent  intention 
on  the  part  of  the  appellant,  who  evidently  had  acted  bond  fide 
and  with  the  best  intention,  yet  there  might  be,  and  in  the 
present  case  had  been,  fraud  *  in  the  sense  in  which  the  *  572 
Court  sometimes  used  that  expression  ;  viz.,  that  of  (with- 
out any  fraudulent  intention)  depriving  a  person  of  the  opportunity 
of  exercising  his  right.  The  appellant  thereupon  presented  tlie 
present  appeal. 

Mr.  Matins  and  Mr.  C.  T.  Simpson^  for  the  appellant.  —  Upon 
the  facts,  the  date  of  the  payment  of  the  debts  in  question  by  the 
appellant  was  the  month  of  April,  1861,  when  he  allowed  the 
repayment  thereof  to  the  widow  ;  that  was  nearly  ten  months  after 
ilie  testator's  death,  a  fact  which  sufficiently  disposes  of  the  charge 
of  undue  precipitancy  in  paying  the  simple  contract  debt  while  a 
debt  of  superior  degree  was  in  existence,  but  unknown  to  the 
executor. 

« 

They  referred  to  Hawkins  v.  Day,  (a)  Harman  v.  Harman^  (J) 
Toller  on  Executors,  (c)  Norman  v.  Baldry^  (JT)  Brooking  v.  Jen- 
nings, (e) 

Mr.  T.  Stevens  (^Mr.  Bacon  with  him),  for  the  respondent,  the 
specialty  creditor,  in  support  of  the  Vice-Chancellor's  order.  —  It 
is  a  fallacy  to  say  that  the  time  to  be  considered  in  this  case  is 
that  of  the  payments  to  the  widow.  The  time  is  that  when  the 
widow  herself  paid  the  debts  of  which  she  afterwards  obtained 
repayment  from  the  appellant ;  and  the  time  when  she  paid  such 

(d)  Ambl,  160,  803.  ((f)  6  Sim.  621. 

(6)  2  Show.  492 ;  3  Mod.  115.  («)   1  Mod.  174. 

(c)  Page  292. 

VOL.  m.  28  [  488  ] 
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debts  is,  on  the  evidence,  little  more  than  four  months  after  the 
testator's  death,  some  of  them,  in   fact,  having  been  made  be- 
fore news  of   the  testator's    death    could  have    reached 

*  573    *  England.    That  being  so,  there  was  an  undue  precipitancy 

on  the  part  of  the  appellant  in  allowing  the  repayment  to 
the  widow,  and  the  variation  of  the  chief  clerk  so  finding  was 
properly  refused.  The  precipitancy  of  the  transaction  is  further 
shown  by  the  fact,  that  until  probate  was  granted  there  was  no 
one  —  the  appellant  not  having  acted  as  executor — to  whom  the 
specialty  creditor  could  have  given  notice  of  his  debt,  and  a  suffi- 
cient time  after  probate  ought  to  have  been  allowed  for  the  pur- 
pose. Another  ground  for  upholding  the  certificate  is,  that  the 
widow,  by  making  these  payments,  was,  in  fact,  acting  as,  and  con- 
sequently rendering  herself  liable  as,  executrix  de  son  tort  of  the 
testator  ;  and  it  was  clearly  her  object,  in  negotiating  the  furniture 
arrangement  with  the  appellant,  to  screen  herself.  But  that  did 
not  justify  the  appellant  in  acceding  to  her  view  and  ratifying  what 
she  had  done  ;  and,  as  he  had  done  so,  the  consequence  of  his  act 
must  rest  upon  himself. 

He  commented  on  Hawkins  v.  Day,  (a)  and  referred  to  Oxen- 
Jiam  V.  Clapp.  (J) 

Mr.  Schamberg^  for  the  plaintifiT,  a  simple  contract  creditor,  took 
no  part  in  the  argument. 

Mr.  C.  T.  Simpsony  in  reply. 

0 

The  Lord  Justice  Knight  Bruce.  —  The  death  of  this  testator 

took  place  in  India  in  the  month  of  June,  1860.    The  wife  of  the 

testator  had  been  living  in  this  country  for  a  considerable  time 

before  his  death,   and  his  remittances  to  her  having  become 

irregular,  she  borrowed  money  for  necessaries.     On  the 

♦  674    *  evidence  it  must  be  taken  that  the  debts  so  contracted 

were  debts  due  from  the  husband's  estate.  After  his  death 
she  was  pressed  for  money  due  from  him,  and  she  again  borrowed 
moneys  to  enable  her  to  pay  some  of  ti\e  debts  which  she  had 
incurred  upon  his  credit.     After  that  the  will  was  proved  and  an 

(a)  Ambl.  160,  803.  (6)  2  B.  &  Ad.  809. 
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arrangement  was  made,  and  I  assume  honestly  made,  that  she 
should  buy  the  furniture  in  the  house  in  which  she  was  living 
from  the  executor,  after  probate  of  the  will  should  have  been 
granted.     A  valuation  was  made,  and  out  of  the  price,  or  with  the 
price,  she  was  allowed  the  debts  which  she  had  in  this  manner 
incurred,  and  which,  on  the  evidence,  were  due  from  the  husband. 
This  course  was  sanctioned  by  the  executor  after  the  grant  of  pro- 
bate, and  before  notice  of  the  existence  of  this  specialty  creditor. 
It  was,  as  it  seems  to  me,  a  valid  transaction.     There  was  no 
notice  of  the  specialty  debt  when  the  executor  made  these  pay- 
ments, and  the  transaction  must  as  much  stand  as  if  it  was  an 
ordinary  payment  in  the  course  of  every-day  dealing.     We  have 
no  substantial  evidence  to  show  any  thing  like  fraud  on  the  part 
of  the  executor.     Mr,  Stevens^  in  his  very  able  observations,  said 
that  the  widow  was  liable  to  be  treated  as  executrix  de  son  torty 
and  that  she  was  afraid  of  being  so  treated,  and  so  urged  on  the 
arrangement  with  the  executor,  who,  however,  he  argued,  was  not 
justified  in   acceding  to  her  views  and  ratifying  her  antecedent 
acts.     I  do  not,  however,  follow  that  argument ;  and  [I  think  that 
all  these  payments  must  be  allowed  as  payments  of  simple  con- 
tract debts,  wHhout  notice  of  the  existence  of  debts  of  superior 
degree.    I  am  very  sorry  for  the  foreign  creditor,  and  I  do  not  say 
but  that  if  he  wishes  to  investigate  the  consideration  for,  and 
other  circumstances  in  connection  with,  these  debts,  the  repay- 
ment of  which  is  now  objected  to  by  him,  he  may  perhaps  be 
allowed  to  do  so,  but  it  must,  at  any  rate,  be  at  his  own  risk. 

♦The  Lord  Justice  Turner. — I  agree.  These  debts  ♦STS 
were  not  paid  till  more  than  nine  months  after  the  testa- 
tor's death,  for  I  do  not  think  that  the  payment  can  be  referred 
back  to  the  time  of  the  payments  made  by  the  widow.  •  The  adop- 
tion by  the  executor  was  more  than  nine  months  after  tlie  testa- 
tor's death.  The  widow  having  paid  these  debts  was  entitled  to 
stand  in  the  place  of  those  creditors  against  the  estate ;  and  the 
payment  being  made  nine  months  after  the  testator's  death  cannot 
be  called  too  precipitate.  It  has  been  said  that  the  testator  was 
in  India,  and  that  more  time  ought  on  that  account  to  have  been 
allowed.  But  to  accede  to  that  argument  would  be  in  fact  to  hold 
that  no  simple  contract  creditor  could  be  paid  till  after  probate 
had  been  granted  in  this  country.     That  would  be  scarcely  reason- 

[  435  ] 


*  575  CASES  IN   GHANGEBY. 

able,  and  it  \70uld  be  an  interference  with  the  right  which  an  exec- 
utor has  by  law  to  pay  debts  before  the  grant  of  probate.^ 

Something  like  fraud  must  be  shown  to  invalidate  these  pay- 
ments, and  that  fraud  might  have  been  evidenced  by  the  executor 
having  made  them  the  very  next  day  to  the  testator's  death.  But 
there  is  nothing  of  that  sort  here,  and  I  think  the  transaction 
must  stand. 

Mr,  Bacon  y  for  the  respondent,  declined  to  take  any  inquiry  as 
to  the  consideration  for,  and  other  circumstances  in  connection 
with,  the  debts  incurred  by  the  widow ;  and  the  appeal  was  allowed, 
all  parties  having  their  costs  out  of  the  estate. 


♦  576  ♦  BUCKERIDGE  v.  WHALLEY. 

1863.    June  29.    Before  the  Lord  Chancellor  Lord  Wbstburt. 

An  order  to  enlarge  the  period  for  rehearing  a  decree  after  the  expiration  of 
five  years  from  its  date  under  Consolidated  Order  Si,  r.  1,  ought  not  to  be 
made  ex  parte* 

Mb.  Glasse  moved  ex  parte  on  behalf  of  the  plaintiff  to  dis- 
cbarge an  order  for  rehearing  the  cause  obtained  ex  parte  by  the 
defendant  after  the  lapse  of  more  than  five  years  from  the  date  of 
the  decree,  (a) 

The  defendant  in  person  contended  that  the  order  in  question 
was  properly  obtained  ex  parte^  and  commented  on  the  difference, 
in  respect  of  the  necessity  for  giving  notice  in  such  a  case,  of  the 
language  of  the  Consolidated  Order  governing  the  matter,  (i)  and 
that  governing  the  enrolment  of  decrees,  (c) 

The  Lord  Chancellor  held  that  the  order  ought  not  to  have  been 
made  ex  parte j  and  discharged  it. 

(a)  See  4  De  G.,  F.  &  J.  863.  (c)  Cons.  Ord.  2S,  role  28. 

(b)  Cons.  Ord.  31,  rule  1. 

^  See  1  Jarman  Wills  (4th  Am.  ed.)  218 ;  Bliss  v.  Lee,  17  Pick.  83. 
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1863.    July  17.    Before  the  Lori>8  Justices. 

A  testator  directed  8000Z.  stock  to  be  purchased  in  the  names  of  the  trustees 
and  the  income  to  be  paid  to  a  tenant  for  life,  and  if  she  married  with  a 
person  of  good  character,  having  a  property  equal  in  value  to  the  stock,  and 
if  he  should  before  the  marriage  well  and  effectually,  and  to  the  good  liking 
of  the  trustees,  settle  or  secure  to  be  paid  to  or  for  the  issue  of  the  marriage 
a  sum  equal  to  the  provision  made  for  the  issue  by  the  will ;  then  the  testator 
gave  10002.  of  the  stock  to  each  of  the  children  of  the  marriage,  not  exceed- 
ing eight,  and  if  more,  the  80002.  stock  equally  among  them :  Held,  that  a 
bond  of  the  husband,  approved  of  by  the  trustees*  was  a  sufficient  fulfilment 
of  the  condition  of  the  bequest. 

This  was  an  appeal  by  the  plaintiff  William  Henry  Bacchus  the 
younger  and  his  sister  Eliza  Bacchus  the  younger,  the  only 
children  of  the  marriage  between  the  late  plaintiffs  Captain 
William  Henry  Bacchus  and  Eliza  Bacchus,  formerly  Eliza  Arthur, 
spinster,  from  a  decision  of  the  Vice-Cliancellor  Kindersley,  who 
held  that  they  were  not  entitled  respectively  to  a  sum  of  1000/. 
SI,  per  cent  reduced  bank  annuities  as  their  respective  shares  of  a 
conditional  bequest  of  8000Z.  like  annuities  contained  in  the  will 
of  the  testator  in  the  cause  John  Nunes  Vizeu. 

The  testator,  by  his  will  dated  the  18th  of  August,  1813,  be- 
queathed to  the  defendants  Samuel  Gilbee,  Daniel  Nunes  Ribeiro, 
and  Charles  Wood,  certain  leasehold  messuages  and  all  other  his 
personal  estate  and  effects  whatsoever  and  wheresoever,  subject  to  his 
debts  and  funeral  and  testamentary  expenses,  upon  trust,  as  soon  as 
conveniently  might  be  after  his  decease,  to  sell  and  dispose  of  his 
said  leasehold  messuages  with  the  appurtenances,  either  by  public 
sale  or  private  contract,  and  also  of  such  other  parts  of  his  per- 
sonal estate  as  should  not  consist  of  money  or  securities  for 
money,  in  such  manner  as  to  them  should  seem  advisable,  and  to 
call  in  and  collfect  and  receive  all  such  part  and  parts  of  his  per- 
sonal estate  as  should  not  consist  of  money,  debts,  or  secu- 
rities for  money ;  and  immediately  thereupon  and  *  out  *  578 
of  the  first  moneys  which  should  come  to  their  hands,  and 
when  and  as  soon  as  the  same  should  amount  to  a  competent  sum, 
lay  out  and  invest  in  their  names,  and  also  bi  the  name  of  the  late 
plaintiff  Eliza  Bacchus,  such  a  sum  of  money  as  should  purchase 
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8000?.  3/.  per  cent  cousolidated  bank  annuities  or  8^  per  cent 
reduced  bank  annuities,  whichever  of  those  funds  should  first 
produce  a  dividend  from  the  time  of  the  testator's  death,  unless  at 
that  time  there  should  be  standing  in  his  name  or  belonging  to 
him  sufficient  stock  in  either  of  the  said  funds,  in  which  case  he 
directed  his  said  trustees  to  transfer  the  same  into  their  or  his 
names  or  name  as  soon  as  might  be  after  his  decease ;  and  the 
testator  thereby  declared  that  his  said  trustees  should  stand  pos- 
sessed of  the  said  sum  of  8000Z.  3/.  per  cent  bank  annuities,  upon 
trust  to  pay  to  or  permit  and  suflFer  the  said  Eliza  Bacchus  to  receive 
the  interest,  dividends,  or  proceeds  of  the  said  3/.  per  cent  bank 
annuities  for  her  sole  and  only  proper  use  and  benefit,  whether 
married  or  unmarried  ;  and  upon  this  further  trust,  that  in  case 
the  said  Eliza  Bacchus  should  intermarry  with  any  person  of  good 
character,  having  a  property  equal  in  value  to  tlie  said  8000i.  8/, 
per  cent  bank  annuities,  and  such  intended  husband  should,  prior 
to  the  solemnization  of  such  marriage,  well  and  effectually,  and  to 
the  good  liking  of  the  testator's  said  trpptees,  settle  or  secure  to 
be  paid  to  or  for  the  issue  of  such  marriage,  such  sum  and  sums 
of  money  as  should  be  equal  to  the  provision  thereinafter  by  him 
made  for  such  issue,  then  that  they  the  trustees  and  tlie  survivors 
and  survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  should  assign  and  transfer  unto  and  amongst  the 
child  and  children  of  such  marriage  the  following  proportions  of 
the  said  8000?.  SI.  per  cent  bank  annuities  (that  was  to  say) :  in 

case  there  should  be  but  one  child  the  issue  of  such  mar- 
*  579    riage,  whether  a  *  son  or  a  daughter,  the  sum  of  2000/.  SI. 

per  cent  bank  annuities,  to  be  assigned  or  transferred  to 
such  child,  being  a  son,  at  his  age  of  twenty-one  years,  or,  being  a 
daughter,  at  such  age  or  on  the  day  of  her  marriage  which  should 
first  happen ;  but  in  case  the  same  should  happen  during  the  life- 
time of  the  said  Eliza  Bacchus,  then  such  transfer  to  be  postponed 
till  after  her  death ;  but  in  case  there  should  happen  to  be  two  or 
more  such  children,  then  to  assign  and  transfer  the  sum  of  lOOOZ. 
8Z.  per  cent  bank  annuities  to  each  of  such  children  not  exceeding 
eight  in  number,  to  such  of  them  as  should  be  a  son  or  sons  at  his 
or  their  age  or  respective  ages  of  twenty-one,  and  to  such  of  tliem 
as  should  be  a  daughter  or  daughters  at  her  or  their  age,  or  respect- 
ive ages  of  twenty-one  or  respective  days  of  marriage  which 
should  first  happen ;  and  if  there  should  happen  to  be  more  than 
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eight  such  children,  then  to  assign  and  transfer  the  whole  of  the 
said  8000Z.  8/.  per  cent  bank  annuities  to  and  amongst  all  and 
every  such  children  in  equal  shares  and  proportions  at  the  said 
ages  of  twenty-one  or  of  twenty-one  or  days  of  marriage  respect- 
ively as  aforesaid;  and  upon  this  further  trust,  that  after  the 
decease  of  tlie  said  Eliza  Bacchus  without  having  been  married  as 
aforesaid,  the  said  trustees  should  transfer  and  assign  the  whole  of 
the  said  8000Z.  81.  per  cent  bank  annuities,  or  in  case  of  her 
having  married  as  aforesaid  and  leaving  children,  then  only  such 
part  of  the  said  80002.  3Z.  per  cent  bank  annuities  as  he  had  not 
thereinbefore  directed  to  be  applied  for  the  benefit  of  such  children, 
unto  and  between  or  amongst  his  nephews  the  defendants  Joseph 
Pinheiro  Vizeu,  John  Nunes  Vizeu,  and  Francisco  Nunes  Vizeu, 
share  and  share  alike,  for  their  own  use  and  benefit.  And  the 
testator  appointed  his  said  nephews  Joseph  Pinheiro  Vizeu  and 
John  Nunes  Vizeu,  when  and  as  they  should  respectively  attain 
the  age  of  twenty-one  years,  trustees  for  the  purposes  of 
his  said  *  will  jointly  with  his  said  trustees  thereinbefore  *  580 
named;  and  the  testator  thereby  further  provided  and 
declared  his  will  to  be,  that  if  the  said  Eliza  Bacchus  should 
happen  to  marry  any  person  not  having  a  property  equal  in  value 
to  the  said  sum  of  8000Z.  8/.  per  cent  bank  annuities,  and  whom 
his  trustees  should  otherwise  think  an  improper  and  unbecoming 
match  for  her,  then  that  his  said  trustees  should  pay  to  or  permit  her 
the  said  Eliza  Bacchus  to  receive  only  the  half  of  the  interest  and 
dividends  of  the  said  80002.  81.  per  cent  bank  annuities  during  her 
life  instead  of  the  whole  of  such  interest,  and  in  that  case  her 
children  by  such  husband  should  not  be  entitled  to  any  benefit 
under  the  testator's  will ;  and  the  testator  appointed  the  defend- 
ants Samuel  Gilbee,  Daniel  Nunes  Ribeiro,  and  Charles  Wood 
executors  of  his  will,  together  with  his  nephews  Joseph  Pinheiro 
Vizeu  and  John  Nunes  Vizeu  as  soon  as  they  should  attain  the  age 
of  twenty-one  years  respectively. 

The  testator  died  in  the  month  of  September,  1815,  and  on  the 
15th  of  the  following  month  his  will  was  proved  by  the  defendants 
Daniel  Nunes  Ribeiro  and  Charles  Wood. 

Some  time  after  the  testator's  death  the  defendant  Samuel 
Gilbee  having  consented  to  become  a  trustee  of  the  aforesaid 
legacy  given  by  the  will,  and  to  accept  the  trust  thereof  but  not 
the  executorship  of  the  will,  the  defendants  Daniel  Nunes  Ribeiro 
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and  Charles  Wood  transferred  the  sum  of  8000Z.  81.  per  cent 
reduced  bank  annuities,  part  of  a  larger  sum  standing  in  the 
testator's  name  at  his  death,  into  the  joint  names  of  themselves 
and  the  defendant  Samuel  Gilbee  and  of  the  late  plaintiff  Eliza 
Bacchus,  then  Eliza  Arthur,  spinster,  as  a  specific  appro- 

*  681    priation  to  answer  the  legacy,  and  Eliza  Bacchus  *  re- 

ceived the  dividends  down  to  the  time  of  her  marriage 
with  the  late  plaintiff,  Captain  Bacchus. 

On  the  4th  of  September,  1819,  their  marriage  took  place,  and 
shorllj  afterwards  Captain  Bacchus  and  his  wife  filed  the  bill 
in  this  cause. 

Thereby  they  stated  to  the  effect  hereinbefore  stated,  and  alleged 
that  in  August,  1819,  a  marriage  being  intended  to  be  solemnized 
between  them.  Captain  Bacchus,  being  a  person  of  the  description 
and  character  required  by  the  testator's  will,  wrote  a  letter  to  the 
defendants  Samuel  Gilbee,  Daniel  Nunes  Bibeiro,  and  Charles 
Wood,  to  request  them  to  give  their  consent  to,  and  declare  their 
approbation  of,  the  intended  marriage,  and  that  he  also  delivered 
to  them  a  true  and  correct  statement  of  his  property  of  which  he 
was  possessed,  and  that  by  such  statement  it  appeared,  and  tlie 
fact  was,  that  the  same  amounted  in  the  whole  to  a  greater  value 
than  the  8000Z.  3/.  per  cent  reduced  bank  annuities,  and  that 
he  at  the  same  time  proposed  to  execute  to  the  trustees  a  bond 
in  the  penal  sum  of  16,000/.,  in  order  thereby  well  and  effectually 
to  settle  and  secure  to  be  paid  to  or  for  the  benefit  of  the  issue  of 
the  intended  marriage  such  sum  and  sums  of  money  as  should  be 
equal  to  the  provisions  in  the  will  made  for  the  said  issue,  and  as 
being  a  settlement  in  conformity  to  the  will.  The  bill  then  alleged 
that  the  trustees  wrote  the  following  letter  to  the  plaintiff  Eliza 
Bacchus :  — 

"  11,  Abchurch  Lane, 

"  3d  September,  1819. 

"  Madam,  —  Captain  William  Henry  Bacchus  having  delivered 

to  us  a  statement  of  property  belonging  to  himself,  the  amount  of 

which  we  believe  to  be  equal  to  the  value  of  8000/.  3/.  per  cent 

*  582   reduced  bank  annuities,  *  we  have  no  hesitation  to  declare  our 

full  approbation  of  the  intended  marriage  between  yourself 
and  Captain  Bacchus,  and  that  he  is  a  person  of  good  character,  and 
in  all  respects  a  proper  and  becoming  match  for  you,  and  that  the 
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bond  to  be  given  by  him  as  a  security  for  the  sum  of  8000Z.  81.  per 
cent  reduced  bank  annuities,  for  the  issue  of  the  intended  marriage, 
is  to  our  approbation  and  good  liking,  provided  Captain  Bacchus's 
property  is  of  the  nature  required,  and  the  bond  is  a  security 
within  the  intent  and  meaning  and  according  to  the  construction 
of  Mr.  Vizeu's  will,  but  not  otherwise. 

^^  We  are,  madam,  your  obedient  servants, 

"  (Signed)  Samuel  Gilbee, 

D.    N.   RiBEIBO, 

"  Miss  Eliza  Arthur.  Chables  Wood." 

The  bill  further  alleged  that  on  the  same  8d  of  September,  1819, 
Captain  Bacchus  made  and  executed  under  his  hand  and  seal 
a  bond  or  obligation  in  writing,  whereby  he  bound  himself,  his 
heirs,  executors,  and  administrators,  to  the  trustees,  their  executors 
and  administrators,  in  the  penal  sum  of  16,000/.,  and  that  such 
bond  recited  that  Captain  Bacchus  had  executed  the  same  in  order 
thereby  well  and  effectually,  and  to  the  good  liking,  qualified  as 
therein  mentioned,  of  the  defendants  Samuel  Oilbee,  Daniel  Nunes 
Ribeiro,  and  Charles  Wood,  to  settle  or  secure  to  be  paid  to  or  for 
the  benefit  of  the  issue  of  the  intended  marriage  such  sum  and  sums 
of  money  as  should  be  equal  to  the  provision  in  the  will  by  the 
testator  for  the  said  issue,  and  that  such  bond  further  recited  that 
Captain  Bacchus  was  a  person  of  good  character,  and  had  given 
or  delivered  to  the  defendants  Samuel  Gilbee,  Daniel  Nunes  Ribeiro, 
and  Charles  Wood  a  statement  of  property  belonging  to  himself, 
the  amount  of  which  they  believed  to  be  equal  to  the  said 
sum  of  8000/.  8/.  per  cent  reduced  bank  annuities,  *and  *588 
was,  in  the  opinion  of  the  defendants  Samuel  Gilbee, 
Daniel  Nunes  Ribeiro,  and  Charles  Wood,  in  all  respects  a  proper 
and  becoming  match  for  the  plaintiff  Eliza  Bacchus,  and  that  such 
bond  recited  that  in  testimony  of  the  said  several  matters  or  things, 
and  in  order  to  show  their  full  approbation  of  the  intended  mar- 
riage and  of  the  character  of  Captain  Bacchus,  and  of  his  property 
so  far  as  therein  mentioned,  and  also  in  order  to  testify  their 
approbation  and  good  liking  of  the  said  bond  or  obligation,  and  of 
the  condition  thereunder  written  as  and  by  way  of  a  settlement  or 
a  security  of  or  for  the  sum  or  sums  of  money  thereby  settled  and 
secured  for  the  said  issue,  provided  tlie  property  of  the  said  Cap- 
tain Bacchus  was  of  the  nature  required,  and  the  said  bond  or 
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obligation  and  the  condition  thereof  was  a  settlement  or  security 
within  the  meaning  and  according  to  the  true  construction  of  the 
will,  but  not  otherwise,  the  trustees  had  thereto  subscribed  their 
names. 

The  bill  further  alleged  that  the  condition  of  the  said  deed  or 
obligation  was  declared  to  be,  that  if  Captain  Bacchus,  his  executors, 
administrators,  or  assigns,  should  assign  and  transfer,  or  cause  to 
be  assigned  and  transferred,  unto  and  amongst  the  child  and  chil- 
dren of  the  intended  marriage  the  sum  or  sums  of  3/.  per  cent 
reduced  bank  annuities  thereinafter  mentioned  (that  was  to  say)  : 
in  case  there  should  be  but  one  such  child  the  sum  of  2000/.  3/. 
per  cent  reduced  bank  annuities,  to  be  assigned  or  transferred  to 
such  child,  being  a  son,  at  the  age  of  twenty-one  years,  or,  being  a 
daughter,  at  such  age  or  on  the  day  of  her  marriage  which  should 
first  happen ;  but  in  case  the  same  should  happen  during  the  life 
of  Captain  Bacchus,  then  such  transfer  to  be  postponed  until  ailer 
his  death ;  but  in  case  there  should  be  two  or  more  such  children, 

then  if  Captain  Bacchus,  his  executors,  administrators,  and 
*  584   assigns  should  assign  and  *  transfer,  or  cause  to  be  assigned 

and  transferred,  the  sum  of  1000/.  3/.  per  cent  bank  annui- 
ties to  each  of  such  children  not  exceeding  eight  in  number,  to 
such  of  them  as  should  be  a  son  or  sons  at  his  or  their  respective 
age  or  ages  of  twenty-one  years,  and  to  .such  of  them  as  should  be 
a  daughter  or  daughters  at  her  or  their  respective  ages  of  twenty- 
one  years  or  day  or  respective  days  of  marriage  which  should  first 
happen;  but  in  case  the  same  should  happen  during  the  life  of 
Captain  Bacchus,  then  such  transfer  to  be  postponed  until  after  his 
death ;  and  if  there  should  be  more  than  eight  such  child  cen, 
then  if  Captain  Bacchus,  his  executors,  administrators,  or  assigns 
should  well  and  truly  assign  and  transfer,  or  cause  to  be  assigned 
and  transferred,  the  sum  of  8000/.  3/.  per  cent  bank  annuities  to 
and  amongst  all  and  every  such  children  in  equal  shares  and  pro- 
portions, to  be  assigned  and  transferred  at  such  ages  and  times  as 
were  thereinbefore  directed  in  case  tbe^re  should  be  eight  only  of 
such  children,  then  and  in  such  case  the  there  above  written  bond 
and  obligation  should  be  absolutely  null  and  void,  but  otherwise 
the  same  should  be  in  full  force  and  effect. 

The  bill  further  alleged  that  in  consequence  of  the  approbation 
by  the  trustees  of  the  intended  marriage  and  of  the  character  and 
property  of  Captain  Bacchus,  and  also  in  consequence  of  their  appro- 
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bation  and  good  liking  of  the  said  bond  or  security  so  executed  by 
way  of  settlement,  and  by  such  trustees  so  expressed  and  declared 
by  the  aforesaid  letter  and  the  recital  of  the  bond,  the  marriage 
had  been  concluded  upon  and  had  been  solemnized  ;  and  that  the 
trustees  had  refused  to  pay  to  the  plaintiff  Eliza  Bacchus  the  divi- 
dends on  the  8000/.  reduced  SI.  per  cent  bank  annuities  since  the 
marriage. 

The  bill  prayed  that  the  plaintiff  Eliza  Bacchus  *  might  *  585 
be  declared  to  be  entitled  to  the  whole  of  the  dividends  and 
interest  and  annual  produce  then  already  due  and  received  or  there- 
after to  accrue  due  during  her  life  of  the  8000/.  3/.  per  cent 
reduced  bank  annuities,  and  that  the  defendants  Samuel  Gilbee, 
Daniel  Nunes  Ribeiro,  Charles  Wood,  Joseph  Pinheiro  Vizeu,  and 
John  Nunes  Vizeu  might  accordingly  be  decreed  to  pay  her  all 
sums  of  money  then  already  received  or  thereafter  to  be  received 
by  them  in  respect  of  the  said  dividends,  and  for  consequential 
relief. 

The  defendants  Samuel  Gilbee,  Daniel  Nunes  Bibeiro,  and  Charles 
Wood, by  their  answer  stated  that  they  believed  that  in  August,  1819, 
a  marriage  was  intended  to  be  then  shortly  solemnized  between 
Captain  Bacchus  and  Eliza  Bacchus,  and  that  they  believed  Captain 
Bacchus  was  a  person  of  good  character,  and  that  they  considered 
him  as  a  proper  and  becoming  match  for  Eliza  Bacchus,  provided 
he  had  a  property  equal  in  value  to  the  8000/.  bank  3/.  per  cent 
annuities,  and  that  under  the  circumstances  aforesaid  Captain  Bac- 
chus at  or  about  the  time  in  the  bill  mentioned  wrote  them  a  letter 
requesting  them  to  give  their  consent  to  and  express  their  approba- 
tion of  the  then  intended  marriage,  and  that  he  had  also  delivered 
to  them  a  statement  being  a  true  statement  of  his  property,  and 
that  by  such  statement  it  appeared  and  that  they  believed  that^  his 
property  then  amounted  to  the  sum  of  5761/.  6«.  8rf.,  or,  taking 
the  lowest  prices  therein  mentioned,  to  5715/.  6«.  3^.,'  and  that  they 
believed  that  the  same  did  in  fact  on  the  day  of  the  execution  of 
the  bond  amount  to  the  sum  of  5715/.  6^.  Sd.  or  thereabouts,  being 
more  by  only  115/.  6s.  3e/.  or  thereabouts  than  the  value  on  the 
same  day  of  the  8000/.  bank  3/.  per  cent  reduced  annuities,  which, 
as  the  defendants  believed,  was  worth  about  5600/.,  and  they 
submitted  to  the  Court  whether  the  plaintiffs  ought  not  *  to  *  586 
be  put  to  prove  the  value  of  such  property  as  well  as  the  fact 
of  Captain  Bacchus  being  possessed  thereof,  inasmuch  as  the  de- 
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fendants  were  only  trustees,  and  their  belief  would  not  bind  their 
cestui  que  trusts. 

They  further  stated  by  their  answer,  that  Captain  Bacchus  pro- 
posed to  them  to  execute  to  them  such  bond  as  in  the  bill  men- 
tioned, and  that  they,  being  advised  that  such  proposed  bond  would 
not  be  a  proj^er  settlement  or  security  within  the  meaning  of  the 
will,  communicated  such  opinion  to  both  Captain  Bacchus  and  Eliza 
Bacchus ;  but  that,  nevertheless,  approving  of  the  intended  mar- 
riage in  other  respects,  and  approving  of  the  character  of  Captain 
Bacchus,  and  being  satisfied  with  the  proposed  bond,  provided  it 
were  such  a  security  as  required  by  the  will,  they  did  on  such  occa- 
sion as  in  the  bill  mentioned  write  to  Eliza  Bacchus  the  letter  in 
the  bill  mentioned;  and  they  admitted  that  they  had  since  the 
intermarriage  received  the  dividends  of  the  8000Z.  bank  3/.  per 
cent  reduced  annuities,  and  that  they  had  refused  to  pay  to  Eliza 
Bacchus  the  whole  of  the  dividends  without  an  indemnity  from 
Captain  Bacchus,  but  they  had  oflFered  to  pay  to  her  one  moiety  of 
such  dividends,  which  she  had  refused  to  accept. 

They  also  stated  that  the  bond,  in  the  bill  called  a  settlement 
and  security,  was  to  their  good  liking,  provided  the  same  was  a 
settlement  or  security  within  the  meaning,  and  according  to  the 
true  construction  of  the  will,  but  not  otherwise ;  and  they  submitted 
to  the  Court  whether  the  bond  was  in  all  respects  such  settlement 
or  security  as  was  required  by  the  will,  and  whether,  if  the  property 
of  Captain  Bacchus  was  not  equal  to  the  sum  of  8000/.  3/.  per  cent 
reduced  bank  annuities,  Eliza  Bacchus  had  not  forfeited  the  moiety 

of  the  dividends  of  the  8000/.  3/.  per  cent  annuities. 
*  587       *  The  defendant  Joseph  Pinheiro  Vizeu,  by  his  answer, 
insisted  that  such  a  bond  as  was  mentioned  in  the  bill  was 
not  a  settlement  or  security  within  the  true  intent  and  meaning  of 
the  will. 

The  appellant  William  Henry  Bacchus  having  been  born  on  the 
23d  of  November,  1820,  and  made  a  party  complainant  to  the  suit 
by  a  supplemental  bill,  the  cause  came  on  for  hearing  on  the  2d  of 
June,  1823,  before  the  Vice-Chancellor  of  England,  Sir  John  Leach, 
who  declared  that  the  late  plaintiff  Eliza  Bacchus  was  entitled  to 
all  the  dividends  accrued  since  her  marriage  with  Captain  Bacchus 
on  the  8000/.  bank  3/.  per  cent  reduced  annuities,  and  ordered  the 
last  mentioned  annuities  to  be  brought  into  Court  in  trust  in  the 
cause,  and  the  dividends  thereon  to  be  paid  to  Eliza  Bacchus  for 
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her  separate  use  during  her  life  or  until  further  order,  with  liberty 
to  persons  entitled  to  the  said  annuities  to  apply  on  her  death. 

Under  this  decree  the  fund  was  transferred  into  Court  in  trust  in 
the  cause,  and  the  dividends  thereon  were  paid  to  Eliza  Bacchus 
during  her  life.  She  died  on  the  3d  of  April,  1861,  having  sur- 
vived her  husband  Captain  Bacchus. 

Upon  her  death  two  petitions  were  presented  by  persons  claim- 
ing to  be  entitled  to  the  fund. 

The  first  was  presented  by  the  appellants,  who  were,  as  has  been 
stated,  the  only  children  of  the  marriage,  and  were  both  of  age, 
praying  that  out  of  the  8000/.  SL  per  cent  reduced  bank  annuities 
in  Court  in  trust  in  the  cause  the  sum  of  lOOOZ.  like  annuities  might 
be  transferred  into  the  name  of  the  appellant  William  Henry 
Bacchus,  and  the  further  sum  of  1000/.  like  annuities  *  into  *  588 
the  name  of  the  appellant  Eliza  Bacchus,  and  for  payment 
to  them  of  the  proportionate  parts  of  the  dividends  of  the  8000/. 
annuities  accrued  and  to  accrue  since  the  death  of  the  late  plaintiff 
Eliza  Bacchus. 

The  second  petition  was  that  of  the  administrator  of  the  defend- 
ant John  Nunes  Yizeu  (who  was  dead),  the  defendant  Francisco 
Nunes  Yizeu,  and  Messrs.  Baring  Brothers  &  Co.,  who  acted  in  this 
matter  for  him  under  a  power  of  attorney.  The  defendant  Joseph 
Pinheiro  Vizeu  was  dead  without  any  representative. 

By  such  second  petition  it  was  submitted  that  Captain  Bacchus 
did  not,  prior  to  the  solemnization  of  the  marriage,  by  such  bond 
as  aforesaid  and  within  the  meaning  of  the  will,  well  and  effectually 
settle  and  secure  to  be  paid  to  or  for  the  issue  of  the  marriage  such 
sums  of  money  as  were  by  the  will  required  to  be  so  settled  and 
secured,  and  that  such  condition  not  having  beefi  performed,  the 
issue  of  the  marriage  were  not  entitled  to  any  part  of  the  8000/. 
3/.  per  cent  reduced  annuities ;  and  further,  that  in  case  the  Court 
should  be  of  opinion  that  the  bond  was  a  proper  settlement  within  the 
meaning  of  tlie  will,  provided  Captain  Bacchus  had  a  property  equal 
in  value  to  the  8000/.  3/.  per  cent  annuities,  then  the  appellants 
ought  to  be  put  to  prove  that  he  had  such  a  property. 

This  second  petition  then  prayed  that,  subject  to  payment  to  the 
late  plaintiff  Eliza  Bacchus's  personal  representatives  of  her  propor- 
tion of  the  dividends  of  the  fund  and  payment  of  costs,  the  8000/. 
3/.  per  cent,  reduced  annuities,  and  the  residue  of  the  cash  in 
Court  to  the  credit  of  the  cause,  might  be  transferred  iind  paid  in 
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*  689   thirds  to  or  for  the  benefit  of  the  defendants  John  *  Nunes 

Vizeu,  Francisco  Nunes  Vizen,  and  Joseph  Pinheiro  Vizeu. 
These  petitions  coming  on  together  for  hearing  before  the  Vice- 
Chancellor  Kindersley,  his  Honor  decided  that  what  had  taken 
place  on  the  occasion  of  the  marriage  of  Captain  and  Mrs.  Bac- 
chus was  not  a  fulfilment  of  the  condition  imposed  by  the  testa- 
tor's will,  and  that  consequently  the  appellants  were  not,  but  the 
defendants  John  Nunes  Vizeu,  Francisco  Nunes  Vizeu,  and  Joseph 
Pinheiro  Vizeu  were,  entitled  to  the  fund  in  question  ;  and  his 
Honor  made  one  order  to  that  effect  on  both  petitions,  giving  the 
costs  of  all  parties  out  of  the  fund.  This  order  was  the  subject  of 
the  present  appeal. 

The  Solicitor- General  (Sir  Roundell  Palmer),  Mr.  Glasse^  Mr. 
Joshua  Williams,  and  Mr.  Marten,  for  the  appellants,  commented 
on  the  terms  of  the  will,  and  contended  that  the  trustees  had 
absolute  discretion  as  to  the  nature  of  the  security  to  be  given  by 
Captain  Bacchus ;  that  they  had  exercised  that  discretion  by 
approving  of  the  bond  which  had  been  given  ;  that  the  condition 
imposed  by  the  testator's  will  was  consequently  fulfilled,  and  that 
the  appellants  were  entitled  to  the  benefit  of  the  gift,  for  that,  if 
they  were  not,  the  whole  object  of  the  testator  to  benefit  the  chil- 
dren of  the  marriage  was  defeated. 

They  referred  to  Daley  v.  Besbouverie,  (a)  and  Statute  1  &  2 
Vict.  c.  110,  §  12. 

Mr.  Baily  and  Mr.  Archibald  Smith,  for  the  petitioners  in  the 

second  petition  other  than  Francisco  Nunes  Vizeu,  for  whom  Mr. 

Ferrers  appeared.  —  The  approval  of  tlie  trustees  was  not 

♦  590    such  as  is  represented  *  on  the  other  side.     It  was  an 

approval  merely  of  a  bond,  if  a  bond  was  right.  They  left 
Captain  Bacchus's  property  wholly  in  his  own  control,  so  that  he 
might  have  spent  every  farthing  of  it ;  and  how  can  it  be  said 
that,  under  those  circumstances,  such  a  bond  as  was  actually 
taken  was  a  good  security  in  this  case,  even  if  it  could  be  said,  as 
it  cannot,  that  by  a  bond  money  is  well  and  effectually  secured. 
Wilkes  V.  Steward,  (b)     Nor  can  the  language  of  any  other  pas- 

(a)  2  Atk.  261.  (b)  G.  Coop.  6. 
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sages  in  the  will  have  the  effect  of  reducing  the  stringency  of  the 
condition  which  the  testator  imposed  as  the  price  at  which  the 
issue  of  the  marriage  were  to  participate  in  the  trust-fund. 

They  also  referred  to  Strange  v.  Smith,  (a) 

Mr.  Uptofij  for  parties  in  the  same  interest. 

Mr.  De  Gex,  for  the  representative  of  tlie  last  surviving  trustee. 

The  SoUcttor-Oeneral^  in  reply. 

The  Lord  Justice  Knight  Bbucb. — The  intention  of  the  testator 
was,  upon  the  marriage  of  the  late  plaintiff  Eliza  Bacchus,  to  settle 
or  secure  to  or  for  the  benefit  of  the  issue  of  her  marriage  such 
sum  or  sums  of  money  as  should  be  equal  to  the  provision  therein- 
after by  him  made  for  such  issue,  a  provision  not  to  exceed  8000/. 
in  the  32.  per  cents.  If  there  should  be  only  one  child  who  should 
attain  majority  or  marry,  tlie  provision  was  to  be  limited  to  2000i. 
SZ. .  per  cents.  If  more  than  one  child,  the  provision  was  to 
be  only  lOOOZ.  3/.  per  cents  for  each  child  who  should 
*  attain  majority  or  marry.  The  amount,  therefore,  was  *  591 
uncertam,  except  that  it  was  not  to  exceed  8000/.  3Z.  per 
cents  in  any  event. 

If,  therefore,  the  mtended  husband  had  been  required  to  settle 
a  sum  equal  to  the  value  of  8000Z.  SI.  per  cents,  that  sum  might, 
and  in  the  event  would,  have  been  much  greater  than  would  have 
been  necessary  to  fulfil  the  obligation  imposed  on  him  by  the  will. 
He  was  to  be  a  person  of  good  character ;  as  I  understand  the 
matter  he  was  so.  He  was  to  have  a  fortune  amounting  to  not 
less  than  the  value  of  8000/.  3/.  per  cent  annuities.  He  was,  as  I 
understand  the  evidence,  a  person  of  that  description.  And  the 
person  of  this  description  was  to  settle  an  amount  equal  to  the 
provision  made  for  the  child  or  children  of  the  marriage.  He 
was,  before  it  was  solemnized,  well  and  effectually,  to  the  good 
hking  of  the  trustees,  to  settle  or  secure  to  be  paid  what  I  have 
mentioned.  He  executed  a  bond,  the  terms  of  which  have  been 
referred  to,  but  without  setting  apart  any  portion  of  his  property 
as  a  security. 

(a)  Amb.  263. 
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Looking  at  what  he  was,  and  the  nature  of  the  provision 
intended  to  be  made,  and  looking  at  the  fact  of  the  trustees  hav- 
fng  approved  of  the  security  which  was  actually  given,  I  am  of 
opinion  that,  according  to  the  true  interpretation  of  the  will,  the 
whole  of  which,  and  not  a  part  of  it  merely,  must  be  looked  at,  liQ 
did  well  and  effectually,  and  to  the  good  liking  of  the  trustees, 
secure  the  required  amount  to  be  paid  to  them. 

In  coming  to  this  conclusion,  I  do  not  question  the  case  cited 
from  Sir  G.  Cooper's  Reports,  or  any  other  authority,  or  the  rules 
of  the  Court,  as  to  investments  of  trust  property.  Upon  the  con- 
struction of  this  will,  the  condition  which  it  prescribed  appears  to 
me  to  have  been  fulfilled,  and  the  two  children  who  have 

*  692    appealed  are,  *  I  think,  entitled  to  have  the  two  sums  of 

10002.  SL  per  cents  each  paid  to  them. 

The  Lord  Justice  Turner.  —  I  think  so  too. 

It  seems  to  me  that  the  object  of  the  testator  was  to  provide  for 
the  issue  of  the  marriage  reasonable  security  for  the  payment  to 
them  of  a  similar  amount  to  that  which  he  designed  for  them. 
He  meant  that  his  trustees  should  exercise  a  discretion  as  to  what 
would  be  a  good  and  effectual  security  for  the  payment  of  the  pre- 
scribed amount.  He  has  plainly  given  them  a  discretion  as  to 
whether  the  amount  should  be  settled  or  secured.  I  think  that 
he  meant  them  also  to  exercise  a  discretion  as  to  the  nature  of 
the  security.  If  he  had  meant  that  the  security  was  to  be  unim- 
peachable, or  such  as  this  Court  requires,  what  was  the  use  of 
introducing  *the  qualification  that  it  was  to  be  to  the  good  liking 
of  the  trustees  ?  I  think  that  he  has  left  the  nature  of  the  secu- 
rity to  their  discretion,  and  that  it  was  within  their  power  to  say 
what  security  they  would  require,  and  I  think  so  the  more  having 
regard  to  the  language  which  the  testator  has  employed,  and  the 
particular  provisions  which  he  has  made  in  favour  of  the  issue, 
which  are  contingent  on  the  number  of  children. 

Without,  therefore,  questioning  any  of  the  authorities  cit^, 
which  do  not  appear  to  me  to  bear  upon  a  case  of  this  description, 
I  think  that  there  was  here  a  sufficient  compliance  with  the  condi- 
tion imposed  by  the  will,  and  that  the  appellants  are  entitled  to 
what  they  ask  by  their  petition. 

*  693       The  order  of  the  Vice-Chancellor  was  varied,  but  not  *  as 
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to  costs.  No  costs  of  the  appeal,  except  that  the  costs  of  the 
representative  of  the  tenant  for  life,  who  was  also  the  surriving 
trustee  of  the  8000/.  annuities,  should  come  out  of  the  fund. 


REED  V.    THE  DON  PEDRO  NORTH  DEL  REY  GOLD 

MINING  COMPANY  (LIMITED). 

1868.    July  10.    Before  the  Lords  Justices. 

Defendants,  in  a  yendor^s  specific  performance  suit,  cannot  on  motion  before 
the  hearing  have  a  reference  as  to  title  without  prejudice  to  any  question  in 
the  cause,  where  they  have,  by  their  answer,  set  up  other  defences  beyond 
want  of  title. ^ 

Per  Lord  Justice  Turner,  quare,  if  such  defendants  can,  under  any  circum* 
stances,  have  such  reference. 

This  was  a  vendor's  suit  for  specific  performance  of  a  contract 
for  the  purchase  of  mines  in  Brazil.  And  the  present  appeal  was 
from  the  refusal  of  the  Vice-Chancellor  Stuart  to  grant  on  a  mo- 
tion made  by  the  defendants  before  the  hearing  a  reference  as  to 
title  according  to  the  contract,  and,  when  first  shown,  without  prej- 
udice to  any  question  in  the  cause. 

The  defendants  by  their  answer  set  up  inability  on  the  part  of 
the  plaintiff  to  make  a  title,  and  further,  that  he  had  not  done  so 
within  the  three  months  specified  by  the  contract  for  that  purpose. 
They  had  delivered  to  him  notice  to  rescind  the  contract. 

The  plaintiff  by  his  bill,  amended  after  the  answer  was  put  in, 
charged  the  defendants  with  having  impeded  him  in  making  a  title. 

Mr.  Bacon  and  Mr.  Archibald  Smithy  for  the  appellants.  —  The 
Yice-Ghancellor  ought  to  have  granted  this  motion.  The  respon- 
dent's opposition  to  it  arises  from  his  desire  for  delay,  which  to 
him, —  a  mere  land-jobber,  as  we  contend,  who  by  delay 
may  possibly  find  means  of  fulfilling  *  his  contract,  —  is  of  *  694 
importance  ;  whilst  we  desire,  especially  in  a  case  where  the 
subject-matter  of  the  contract  is  what  it  is,  to  expedite  the  matter 
as  much  as  may  be,  so  as  to  obtain  our  release  as  early  as  possible 

1  See  2  Dart  V.  &  P.  (4th  £ng.  ed.)  1005,  1008,  1009. 
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from  a  contract  by  which,  in  fact,  we  ought  not  to  be  held  bound. 
We  admit  the  contract  qud  contract,  and  we  offer  the  respondent 
by  this  present  motion  all  that  he  could  obtain  at  the  hearing ;  and 
as  there  is  ample  authority  for  such  a  motion  on  the  part  of  a 
plaintiff,  so  there  is  on  principle  no  reason  why  it  should  not  be 
made  on  the  part  of  the  defendant.  If  it  is  clear 'that  the  plaintiff 
cannot  make  a  title,  the  defendant  may  be  able  to  relinquish  the 
special  grounds  on  which  he  resists  specific  performance,  and  thus 
great  expense  may  be  saved.  In  such  cases  there  are  two  things 
to  be  inquired  into  ;  viz.,  the  ability  of  the  vendor  to  make  a  good 
title,  and  the  objections  to  his  suit  for  specific  performance  other 
than  his  inability ;  and  these  two  things  are  distinct,  and  should  be 
treated  as  distinct,  and  in  fact  are  so  treated  by  the  practice  of  the 
Court.  By  this  motion  we  propose  to  deal  with  the  first  matter 
exclusively  and  reserve  the  rest, — a  course  which,  if  this  were  the 
hearing,  could  not  be  resisted. 

They  referred  to  or  commented  on  M088  v.  Matthews^  (a)  Sugden 
on  Vendors  and  Purchasers,  (6)  Foxlowe  v.  Amcoats^  (c)  and  the 
Order  of  9th  May,  1839,  therein  referred  to,  (d)  Qompertz  v. 
,  (c)  Blyth  V.  ElmhirBt^  (cf)  Withy  v.  Cottle.  (K) 

Mr.  Malins  and  Mr.  Fry^  for  the  respondent  the  plaintiff,  were 
not  heard. 

♦  595  *  The  Lord  Justice  Turner. — In  my  judgment,  the  order 
made  by  the  Vice-chancellor  in  this  case  is  quite  right 
This  is  not  a  motion  under  the  order  as  to  preliminary  inqui- 
ries, {d)  It  is  said,  however,  that  it  is  in  accordance  with  the 
general  practice  of  the  Court.  In  my  opinion,  it  is  quite  contrary 
to  that  practice.  I  am  not  quite  certain  that  a  defendant  can,  in 
this  way,  in  effect,  take  on  himself,  in  any  case,  the  conduct  of  the 
cause,  and  make  such  a  motion  as  this.  I  have  no  recollection  of 
any  instance,  like  the  present  case,  where  defendants  were  the 
moving  parties.  Defendants  may,  indeed,  move  to  stay  proceed- 
ings by  giving  to  the  plaintiff  every  thing  he  wants.  But  that  is 
not  the  case  here. 

(a)  3  Ves.  279.  (c)   12  Ves.  17. 

(6)  Page  229  (13th  ed.)  (^)  1  V.  &  Bea.  1. 

(c)  3  Beav.  496.  {h)  1  S.  &  S.  174;  T.  &  R.  78. 

(d)  See  ConaoHdated  Orders,  20. 
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But  whether  or  not  defendants  can  ever  successfully  so  move, 
the  order  sought  in  the  present  case  clearly  cannot  be  granted. 

The  defendants  set  up  as  one  defence  to  the  suit  a  notice  given 
by  them  to  rescind  the  contract  on  the  ground  of  the  plaintiff  not 
having  made  out  a  good  title  within  the  time  limited  by  the  con- 
tract. At  the  hearing  the  bill  may  be  wholly  dismissed  ;  but  if  it 
be  not  wholly  dismissed,  there  would  be  an  inquiry  as  to  title,  and 
when  first  shown.  But  then  the  form  and  extent  of  that  reference 
would  turn  in  some  measure  upon  the  question,  whether  the  notice 
to  rescind  was  reasonable  or  not,  —  a  question  which  cannot  be 
decided  upon  the  present  motion.  It  follows,  therefore,  that  it  is 
impossible  now  to  direct  any  reference  as  proposed,  as  it  is  now 
impossible  to  say  what  should  be  its  form  or  extent. 

*  This  application  seems  to  me  to  be  one  calling  upon  the  *  596 
Court  to  go  to  a  length  to  which  it  never  has  gone,  and  in 
my  judgment  never  ought  to  go  ;  for  it  would  go  to  the  length  of 
unduly  splitting  up  the  issues  in  a  cause,  and  Involving  the  plaintiff 
in  (it  may  be)  great  expense  as  to  an  investigation,  which  might 
in  the  event  turn  out  to  be  utterly  useless. 

I  tliink  that  this  motion  is  entirely  wrong ;  and  that  it  should 
be  refused  with  costs. 

The  Lord  Justice  Knight  Bbuce.  —  My  judgment  is  the  same. 


WYLLIE  V.  POLLEN. 

1863.    July  21.    Before  the  Lord  Chancellor  Lord  Westbubt. 

Transferees  of  mortgages  in  fee,  were  represented  in  the  transaction  by  their 
ordinary  solicitors,  who  delegated  to  another  solicitor,  who  was  the  solicitor 
of  one  of  the  mortgagors,  the  duty  of  obtaining  the  execution  of  the  deed  of 
transfer  by  the  mortgagors.  The  second  solicitor  had,  at  the  date  of  the 
transfer,  notice  of  the  existence  of  a  judgment  debt  against  the  mortgagors 
subsequent  in  point  of  date  to  the  securities  transferred,  but  did  not  disclose 
the  fact  to  the  transferees.  The  transferees  afterwards  made  a  further 
advance  to  the  mortgagors  without  actual  notice  of  the  judgment  debt. 

Heldt  upon  the  facts,  that  the  second  solicitor  was  not  the  solicitor  of  the  trans- 
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ferees  in  the  matter  of  the  transfer,  so  as  to  attract  the  operation  of  the 
doctrine  of  constructive  notice.* 

Semble,  that  if  he  had  been,  the  transferees  would  not  have  been  affected  with 
constructive  notice  of  the  judgment  debt,  the  fact  of  its  existence  being  imma- 
terial to  the  matter  of  the  transfer,  and  the  solicitor  consequently  under  no 
obligation  to  disclose  it. 

The  doctrine  of  constructive  notice  should  not  be  extended.' 

This  was  an  appeal  by  the  plaiiitiffs  in  a  foreclosure  suit,  who 
were  assignees  of  transferees  of  certain  mortgage  securities,  from 
a  decree  of  the  Vice- Chancellor  Stuart,  whereby  he  postponed 
them,  so  far  as  they  claimed  in  respect  of  a  further  charge,  to  a 
judgment  creditor  whose  judgment  was  prior  in  point  of 
*  597  date  to  *  the  further  charge,  but  subsequent  to  tlie  original 
securities,  on  the  ground  that  the  appellants  had  construc- 
tive notice  of  the  judgment  debt  before  making  the  further  ad- 
vance. 

By  indentures  of  mortgage^  dated  respectively  in  March,  1835, 
and  December,  1839,  and  an  indenture  of  further  charge,  dated  in 
the  December  of  the  latter  year,  the  legal  estate  in  certain  free- 
holds in  Wales  was  vested  in  certain  mortgagees  to  secure  three 
sums  of  1600i.,  900/.,  and  700Z.,  and  interest. 

In  June,  1848,  a  judgment  on  a  joint  and  several  promissory 
note  was  obtained  against  the  mortgagors  by  the  respondent  Rich- 
ards, who  was  one  of  the  defendants  in  the  suit,  and  registered. 

In  September,  1852,  the  mortgage  securities  were  transferred  to 
Messrs.  S.  H.  Walpole  and  R.  Walpole,  they  thereby  acquiring  the 
legal  estate  in  the  mortgaged  property;  and  in  May,  1853,  the 
property  was  further  charged  in  their  favour  with  the  payment  of 
1800/.  and  interest,  they  having  no  actual  notice  of  the  existence 
of  the  judgjnent  debt. 

Their  securities  afterwards  became  vested  in  the  appellants. 

The  appellants  claimed  to  be  entitled  in  priority  to  the  respon- 
dent Richards,  not  only  for  the  1600/.,  900/.,  and  700/.,  and  the 

^  See  Espin  v.  Pemberton,  8  De  G.  &  J.  654,  where  Lord  Chelmsford 
says,  "The  notice  which  a  client  is  supposed  to  receive  through  his  solicitor 
is  generally  treated  as  constructive  notice.  I  think  it  would  tend  very  much  to 
clearness  in  these  cases,  if  it  were  classed  under  the  head  of  actual  notice.^*  See 
also  2  Sugden  V.  &  P.  (8th  Am.  ed.)  757,  758;  Holland  v.  Hart,  L.  R.'6  Ch. 
Ap.  678. 

*  See  2  Sugden  V.  &  P.  (8th  Am.  ed.)  756.     . 
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interest  thereon  respectively,  but  also  for  the  18002.  and  the  inter- 
est thereon. 

The  respondent  Richards  disputed  the  existence  of  any  such 
right  on  their  part,  on  the  ground  that  when  Messrs.  Wal- 
pole  took  their  transfer  in  1852,  a  Mr.  Cooper  *  acted  as  *  598 
their  solicitor,  and  consequently.  Cooper  being  also  the 
solicitor  of  one  of  the  morgagors,  and  in  that  capacity  having 
notice  of  the  judgment,  affected  them  with  notice  thereof;  and 
that  although,  in  the  matter  of  the  further  charge  of  1858,  Messrs. 
Walpole  were  represented  by  their  usual  solicitors,  Messrs.  Pem- 
bertou  &  Leigh,  the  notice  imparted  to  them  through  Cooper  in 
the  preceding  transaction  remained  with  them. 

The  Vice-Chancellor  was  of  opinion  on  the  evidence  that  Cooper 
had  acted  as  the  solicitor  of  Messrs.  Walpole  in  the  matter  of 
the  transfer  of  1852,  and  that  therefore  in  law  the  respondent 
Richards's  contention  was  right,  and  his  Honor  made  a  decree 
accordingly  ;  and  it  was  from  the  decree  so  made  that  the  present 
appeal  was  brought. 

Upon  the  evidence  it  appeared  that  Messrs.  Pemberton  &  Leigh 
were  the  solicitors  of  the  Messrs.  Walpole  in  the  ordinary  sense  of 
the  word,  and  had  acted  for  them  as  such  in  the  transaction  of 
1852,  advising  tKem,  and  perusing  the  abstracts  and  approving  the 
draft  transfer  on  their  behalf ;  but  there  was  some  evidence  that 
the  duty  of  obtaining  the  execution  by  the  mortgagors  of  the  trans- 
fer when  engrossed  had  been  delegated  by  Messrs.  Pemberton  & 
Leigh  to  Mr.  Cooper.  There  was  some  evidence  also  that  the  posi- 
tion of  Messrs.  Pemberton  &  Leigh  as  the  ordinary  solicitors  of  the 
Messrs.  Walpole  lasted  down  to  1857. 

Mr.  Greene  and  Mr.  Hull,  for  the  appellants.  —  The  Vice-Chan- 
cellor was  wrong,  as  well  in  his  conclusion  of  fact  as  in  his  infer- 
ence of  law.  The  evidence  shows  that  Mrl  Cooper  was  not  the 
solicitor  of  Messrs.  Walpole  in  the  transaction  of  1852.  His  mere 
employment  by  Messrs.  Pemberton  &  Leigh,  who  were  in 
fact  *  the  responsible  solicitors  of  Messrs.  Walpole  in  the  *  599 
transaction,  to  obtain  the  execution  of  the  transfer  deed  by 
the  mortgagors,  would  not  be  enough  to  affect  the  transferees  with 
notice  of  the  judgment  debt.  At  any  rate  there  is  no  authority 
for  such  a  proposition,  and  the  doctrine  of  constructive  notice  is 
one  which  should  not  be  extended.    Such  an  employment  on  the 
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part  of  Mr.  Cooper  would  be  for  the  performance  of  a  purely  min- 
isterial function,  requiring  no  exercise  of  judgment,  no  discretion, 
and  in  no  way  constituting  a  confidential  relation  between  the  per- 
former of  that  function  and  the  client.  And  if  it  did  not,  there 
could  be  no  constructive  notice ;  nor  could  there  have  been  had 
Mr.  Cooper  been  actually  the  solicitor  for  Messrs.  Walpole  in  the 
transaction,  for  the  fact  of  the  existence  of  the  judgment  was  in 
no  respect  material  to  the  matter  then  in  hand  ;  and  if  not,  there 
would  have  been  no  obligation  on  Mr.  Cooper  to  divulge  it,  and 
consequently  no  constructive  notice  to  the  transferees. 

Again,  the  notice  which  it  is  sought  to  fix  upon  the  Messrs. 
Walpole  on  the  occasion  of  the  further  advance  in  1853,  when 
Messrs.  Pemberton  &  Leigh  acted  as  their  solicitors  exclusively, 
and  there  was  no  question  of  Mr.  Cooper's  interference,  is  notice 
alleged  to  have  been  constructively  brought  home  to  them  on  a 
transaction  happening  at  an  anterior  date.  But  it  is  of  the  essence 
of  the  doctrine  of  constructive  notice  that  it  should  arise  in  the 
very  transaction  which  is  impeached,  or  at  least  that  the  latter 
should  follow  the  former,  in  which  notice  is  brought  home  so  closely 
as  to  raise  an  irresistible  presumption  that  at  the  date  of  the  latter 
the  notice  acquired  in  the  former  was  still  in  remembrance. 

*  600        They  referred  to  Lam  v.  Jacksarij  (a)  Ti/lee  v.  *  Webbj  (6) 
Fisher  on  Mortgages,  (c?)  Jones  v.  Smithy  (rf)  Cooke  v.  Wil- 
ton, (e) 

Mr.  Bevir  (^Mr.  Malins  with  him),  for  the  respondent,  the  de- 
fendant Richards.  —  The  Vice-Chancellor  was  right,  both  in  his 
conclusion  of  fact  and  in  his  inference  of  law ;  and  the  decree 
under  appeal  should  be  affirmed.  The  judgment  creditor  has  a 
statutory  lien  on  the  judgment  debtor^s  estate  from  the  date  of  the 
registry  of  his  judgment;  and  the  fact  of  the  existence  of  the 
judgment,  which  Cooper  was  aware  of,  was  very  material  to  be 
imparted  by  him,  and  it  was  consequently  his  duty  to  impart  it  to 
his  clients  the  Messrs.  Walpole  on  the  occasion  of  the  transfer  in 
1852,  so  as  to  prevent  their  making  further  advances  to  the  mort- 
gagors.   They,  consequently,  must  be  held  to  be  aflfected  with  con- 

(a)  20  Beav.  585.  {d)  1  Hare,  43 ;  1  Fh.  244. 

(&)  6  Beav.  552.  («)  29  Bear.  100. 

(c)  Page  SOS  (Isted.). 
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structive  notice  of  the  existence  of  this  judgment,  even  if  they  had 
not  actual  notice  of  it,  and  cannot  have  priority  for  their  further 
adyance  over  the  judgment  debt.  As  to  the  argument  founded 
upon  the  transactions  of  1852  and  1853  having  been  distinct,  they 
were  only  separated  by  an  interval  of  some  eight  months,  an  inter- 
val sufficiently  short  to  attract  the  operation  of  the  doctrine  of  con- 
structive notice. 

Mr.  Qreenej  in  reply. 

The  Lord  Chancellor,  after  stating  the  facts  of  the  case,  and 
remarking  that  the  burden  of  proof  that  Mr.  Cooper  had  acted  as 
the  solicitor  of  Messrs.  Walpole  in  the  transaction  of  1852  lay 
upon  the  respondent,  who  affirmed  that  they  had  had  notice  of  the 
judgment,  reviewed  the  evidence  on  the  point,  and  came  to 
the  conclusion  *  that  of  that  burden  the  respondent  had  not  *  601 
discharged  himself.  His  Lordship  said,  that  it  constantly 
happened  in  business,  and  was  quite  consistent  with  one  firm  being 
the  professional  advisers  and  principal  solicitors  of  a  client,  that 
another  firm  was  employed  in  isolated  portions  of  the  business, 
and  that,  at  the  utmost,  was  what  had  happened  in  the  present 
case ;  but  it  did  not  follow  that  a  firm  so  employed  in  the  dis- 
charge of  merely  ministerial  functions  were,  therefore,  the  solic- 
itors of  the  client  in  such  a  way  as  to  attract  the  operation  Of  the 
doctrine  of  constructive  notice ;  and  his  Lordship  was  of  opinion 
on  the  evidence,  that  by  what  had  taken  place  in  1852,  neither  had 
Messrs.  Pemberton  &  Leigh  been  divested  of,  nor  had  Mr.  Cooper 
been  invested  with,  the  character  of  solicitors  or  solicitor  to  the 
Messrs.  Walpole,  —  a  conclusion  borne  out  by  the  obvious  unlike- 
lihood of  those  gentlemen  having  employed  two  sets  of  solicitors 
in  the  transaction. 

Upon  the  inference  of  law  drawn  by  the  Vice-Chancellor  from 
his  view  of  the  facts  of  the  case,  his  Lordship  said,  it  was, 
consequently,  immaterial  for  him  to  give  any  opinion;  but  he 
would  nevertheless  say  that  he  concurred  with  those  judges  who 
thought  that  the  doctrine  of  constructive  notice  should  not  be 
extended.  To  affect  the  principal  with  notice,  the  agent's  knowl- 
edge must  have  been  derived  in  the  particular  transaction  in 
band,^  or  be  shown  to  have  been  in  that '  transaction  present  to 

^  See  2  Sagden  Y.  &  F.  (8th  Am.  ed.)  757  and  note  (ti),  and  cases  cited ; 
Story  Agency  (6th  ed.),  §  140;  Wilde  v,  Gibson,  1  H.  L.  Gas.  614,  624;  Twy- 
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his  mind ;  ^  and,  further,  it  mast  have  been  knowledge  of  something 
material  to  the  particular  transaction,  and  something  which  it  was 
the  agent's  duty  to  communicate  to  his  principal ;  the  whole  doc- 
trine of  constructive  notice  resting  on  the  ground  of  the  existence 
of  such  a  duty  on  the  part  of  the  agent.^  Testing  the  present  case 
by  these  principles,  it  was  clear  that  even  had  Mr.  Cooper 
*  602  acted  as  the  solicitor  of  the  Messrs.  *  Walpole  in  the  trans- 
action of  1852,  the  existence  of  the  judgment  debt  was  im- 
material to  the  purpose  then  in  hand,  and,  consequently,  no  duty 
devolved  upon  Mr.  Cooper  to  divulge  its  existence  to  the  transferees. 
To  suggest  the  contrary,  as  had  been  done,  on  the  ground  that  the 
knowledge  of  the  existence  of  this  judgment  debt  was  material  to 
the  transferees,  in  order  to  prevent  their  making  further  advances 
afterwards,  was  ingenious,  but  too  far-fetched.  Some  limits  must 
be  placed  to  the  operation  of  the  doctrine  of  constructive  notice, 
and  his  Lordship  thought  that,  in  the  case  supposed  of  Mr.  Cooper's 
actually  filling  the  position  of  solicitor  to  the  transferees  of  1852, 
there  would  have  been  no  obligation  upon  him  to  divulge  to  them 
the  existence  of  the  judgment  debt,  or  liability  on  his  part  to  them 
for  not  having  done  so. 

On  the  other  hand,  had  it  been  Mr.  Cooper's  duty  to  make  the 
communication,  the  transferees  would  have  been  affected  with 
notice,  and  could  not  have  been  heard  to  contend  tliat  the  com- 
munication had  not  in  fact  been  made,  or  that,  having  been  in  fact 
made,  they  had  forgotten  it.^ 

cross  V,  Moore,  13  Ir.  £q.  Rep.  250;  McComnick  v/Wheeler,  36  HI.  114; 
Grant  v.  Cole,  8  Ala.  519 ;  New  York  Central  Ins.  Co.  v.  National  Protection 
Ins.  Co.,  20  Barb.  468;  Willis  v.  Vallette,  4  Met.  (Ky.)  186;  Jones  v,  Baro- 
ford,  21  Iowa,  217;  Bracken  r.  Miller,  4  Watts  &  S.  102;  Lawrence  o.  Tucker, 
7  Greenl.  195 ;  Hood  v,  Fahnestock,  8  Watts,  489 ;  Winchester  v.  The  Baltimore 
R.  R.  Co.,  4  Md.  231 ;  Howard  Ins.  Co.  o.  Halsey,  4  Selden,  271 ;  Hart  v.  The 
Farmers'  and  Mechanics'  Bank,  83  Vt.  252;  Abell  v,  Howe,  43  Vt.  403; 
Dresser  r.  Norwood,  17  C.  B.  (N.  S.)  466,  and  note  at  the  end  of  that  case  in  the 
Am.  ed. ;  The  Distilled  Spirits,  11  Wallace,  356,  366,  367. 

'  See  Hart  v.  Farmers'  and  Mechanics'  Bank,  33  Vt.  252 ;  Blnmenthal  v. 
Bnunerd,  38  Vt.  410;  Murray  v.  Ballon,  1  John.  Ch.  556,  574;  Fritchill  o. 
Sessions,  10  Rich.  Law,  293 ;  Williams  v.  Tatnall,  29  HI.  553 ;  Wiley  r.  Knight, 
27  Ala.  336. 

'  See  the  remarks  of  Lord  Chelmsford  L.  C,  in  Espin  v.  Pemberton,  3  De 
G.  &  J.  554 ;  2  Sugden  Y.  &  P.  (8th  Am.  ed.)  757,  758 ;  Holland  o.  Hart,  L. 
R.  6  Ch.  Ap.  678. 

^  See  Espin  o.  Pemberton,  3  De  G.  &  J.  554. 
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The  result  was,  that  the  Messrs.  Walpole,  having  the  legal  estate 
in  fee  by  the  transfer  of  1852,  and  having  made  the  further  advance 
of  1853  without  notice,  either  actual  or  constructive,  of  the  judg- 
ment debt,  were  entitled,  and  the  appellants,  their  assignees,  were 
entitled,  according  to  the  law  as  settled  by  the  case  of  Brace  v. 
The  Ihichess  of  Marlborough^  (a)  to  hold  their  mortgage  securities 
until  redemption  not  only  of  the  original  mortgage  debts,  but  also 
of  the  further  advance. 

The  decree  under  appeal  was  varied  by  substituting  •  for  *  603 
the  declaration  therein  contained  of  the  priority  of  the  judg- 
ment debt  to  the  further  advance  of  1853,  an  opposite  declaration 
giving  priority  to  the  latter  advance,  together  with  the  original 
mortgage  debts,  over  the  judgment  debt,  with  consequent  ancillary 
alterations.  The  deposit  was  ordered  to  be  returned,  but  no  costs 
were  given. 


In  the  Matter  of  HADFIELD'S  PATENT  CASK  AND 
PACKAGE  COMPANY  LIMITED; 

AND 

In  the  Matter    of  The    JOINT-STOCK    COMPANIES  ACTS, 

1856,  1857. 

Ex  parte  GREENWOOD.' 

1863.    July  22.    Before  the  Lord  Chancellor  Lord  Westburt. 

In  winding  up  a  joint-stock  company  under  the  Joint-stock  Companies  Act, 

1856  (19  &  20  Vict.  c.  47),  interest  on  simple  contract  debts  cannot  be  raised 

hy  a  call  made  under  the  82d  section  for  the  purpose. 
Qucgre,  whether  interest  on  debts  in  their  nature  or  by  original  contract  carrying 

interest  can  be  so  raised. 
Qacere,  whetl^er  the  26th  rule  of  the  Order  of  the  11th  November,  1862,  issued 

under  the  Companies  Act,  1862,  is  not  uUra  vires  and  unauthorized  by  the  Act. 

[See  as  to  this  point  In  re  Herefordshire  Banking  Company,  L.  R.  4  £q. 

250,  and  In  re  East  of  England  Banking  Company,  L.  R.  6  £q.  368 ;  S.  C. 

on  appeal,  L.  R.  4  C.  App.  14.] 

Mr.  Druce  applied  originally  to  the  Lord  Chancellor,  in  the 
winding-up  under  the  Joint-stock  Companies  Act,  1856,  of  the 

(a)  2  P.  Wms.  491. 
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Hadfield's  Patent  Cask  and  Package  Company  Limited,  on  behalf 
of  Mr.  Greenwood,  who  was  a  simple  contract  creditor  of  the  com- 
pany, for  an  order  allowing  him  interest  upon  the  amount  of  his 
debt  from  the  date  of  the  winding-up  order. 

He  referred  to  the  Act  of  1856,  §§  60,  61,  73,  75,  82,  (a) 

*  604    90,  95,  99,  and  as  in  pari  materid  to  the  Companies  *  Act, 

1862,  §§  82,  84,  87,  90,  95, 102, 107,  and  to  the  26th  Rule 

of  the  General  Order  of  11th  of  November,  1862,  issued  under  the 

last-mentioned  Act.  (6) 

It  appeared  that,  the  shares  of  the  company  being  5/.  each,  only 
2/.  a  share  had  been  called  up,  and  that  a  further  call  of  Is,  a  share 
would  suffice  for  all  payments  properly  made  against  the  company, 
including  payment  of  interest,  on  the  principle  now  sought  to  be 
established. 

Mr.  Jessely  for  the  official  liquidator,  was  not  called  upon. 

The  Lord  Chancellor  said  that  an  administration  decree  made  by 
the  Court  of  Chancery,  to  which  reference  had  been  made,  was  a 
decree  for  the  benefit  of  all  the  testator*s  or  intestate's  creditors, 
making  them,  as  it  were,  judgment  creditors  of  the  deceased.  In 
making  such  a  decree  the  Court  exercised  its  own  inherent  juris- 
diction, and  dealt  with  the  assets  of  the  deceased  accordingly,  allow- 

(a)  This  section,  on  which  the  judgment  of  the  Lord  Chancellor  tamed,  and 
with  which  compare  sect.  102  of  the  Companies  Act,  1S62,  is  as  follows :  — 

'*  82.  The  Court  may,  at  any  time  after  making  an  order  or  decree  for  wind- 
ing up  a  company,  and  before  it  has  ascertained  the  sufficiency  of  the  assets  of 
the  company,  or  the  debts  in  respect  of  which  the  several  classes  of  contributo- 
ries  are  liable,  make  calls  on  all  or  any  of  the  contributories  to  the  extent  of 
their  liability  for  payment  of  all  or  any  sums  it  deems  necessary  to  satisfy  the 
debts  of  the  company  and  the  costs  of  winding  it  up,  and  it  may,  in  making  a 
call,  take  into  consideration  the  probability  that  some  of  the  contributories  upon 
whom  the  same  is  made  may  partly  or  wholly  fail  to  pay  their  respective  porttona 
of  the  same.*^  « 

(&)  This  rule  is  as  follows :  — 

**  26.  Interest  on  such  debts  and  claims  as  shall  be  allowed  shall  be  computed 
as  to  such  of  them  as  carry  interest  after  the  rate  they  respectively  carry ;  any 
creditor  whose  debt  or  claim  so  allowed  does  not  carry  interest,  shall  be  entitled 
to  interest,  after  the  rate  of  41.  per  centum  per  annum,  from  the  date  of  the 
order  to  wind  up  the  company,  out  of  any  assets  which  may  remain  afVer  satia- 
fying  the  costs  of  the  winding-up,  the  debts  and  claims  established,  and  the 
interest  of  such  debts  and  claims  as  by  law  carry  interest." 
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ing  (amongst  other  things)  interest  on  debts  from  the  date  of  the 
decree  as  if  thej  had  been  judgment  debts.^ 

*  The  jurisdiction,  however,  which,  in  cases  like  the  pres-  *  605 
ent,  the  Court  exercised  was  a  statutory  jurisdiction  ;  and 
in  exercising  that  jurisdiction,  so  far  as  it  had  reference  to  making 
calls,  the  Court  was  limited  by  the  powers  conferred,  and  must  act 
for  the  purpose  pointed  out  by  the  statute  giving  the  jurisdiction  ; 
and  a  call  made  for  an  unauthorized  purpose  was  an  overstepping 
of  the  statutory  authority,  and  the  proceeds  of  such  call,  so  far  as 
it  was  made  in  excess,  belonged  to  the  contributories  from  whom 
it  was  levied. 

What,  then,  was  the  meaning  of  the  words  "  debts  of  the  com- 
pany "  in  the  82d  section  of  the  Act  of  1856  ?  (a)  It  might  be 
that  under  such  expression  would  be  included  interest  on  debta  in 
their  nature  or  by  original  contract  carrying  interest,  such  interest 
being  treated  as  part  of  the  debt  itself,  and  therefore  properly 
made  payable  out  of  the  proceeds  of  a  call  for  the  purpose.  But 
interest  on  simple  contract  debts,  which  did  not  in  themselves 
carry  interest,  could  not  be  placed  on  the  same  footing.  If  not, 
there  was  no  authority  given  by  the  Act  to  raise  it  by  a  call. 

Reference  had  been  made  to  the  26th  rule  of  the  Order  of  tlie 
11th  of  November,  1862,  under  the  Companies  Act,  1862.  It  did 
not  affect  the  present  question,  and  it  might  be  questioned  whether 
it  was  not  ultra  vires  and  unauthorized  by  the  Act  under  which  it 
professed  to  be  framed. 

The  application  must  be  refused,  and  it  having  been  made  only 
for  the  benefit  of  Mr.  Greenwood,  it  must  be  taken  to  have  been 
made  at  his  own  risk,  and  the  refusal  must  be  with  costs. 

(a)  In  the  Act  of  1862,  §  102,  the  corresponding  words  are  ''debts  and 
liabilities  of  the  companj/^ 

'  See  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1258,  1255. 
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♦  606  *  O'BRIEN  v.  LEWIS. 

1863.    June  5.    July  28.    Before  the  Lords  Justices. 

A  solicitor^a  lien  for  his  costs  upon  costs  ordered  to  be  paid  to  his  dieot  bj  the 
opposite  party  in  a  suit  remains,  notwithstanding  such  solicitor  having  ceased 
to  be  the  clients  solicitor  in  the  suit,  and  notwithstanding  that  he  has  taken 
the  dient^s  body  in  execution  under  a  judgment  against  him  for  the  amount 
of  the  solicitor's  costs. 

Semble,  per  Lord  Justice  Knight  Bruce,  that  against  the  judgment  should  be 
allowed  what  had  been  or  might  be  recovered  by  the  lien. 

This  was  an  appeal  of  the  plaintiff  in  the  suit  from  a  decision 
of  the  Vice-Chancellor  Stuart,  holding  upon  the  petition  of  the 
respondents,  who  had  been  originally  the  plaintiff's  solicitors  in 
the  suit,  that  they  were  entitled  to  a  lien  for  their  costs  upon  the 
costs  decreed  in  the  suit  to  be  paid  by  the  defendants  to  the  appel- 
lant, notwithstanding  that  the  respondents  had  ceased  to  be  the 
appellant's  solicitors  in  the  suit,  and  notwithstanding  that  they 
had  taken  the  body  of  the  appellant  under  a  judgment  obtained  by 
them  against  him  for  the  amount  of  their  costs. 

The  case  below  is  reported  in  the  fourth  volume  of  Mr.  Giffard's 
Reports,  (a)  in  an  earlier  part  of  which  volume  (6)  is  also  reported 
the  suit  on  the  hearing  before  the  Vice-Chancellor,  whose  order 
then  made  was  affirmed  by  the  Lord  Chancellor  (Lord  Westbuby) 
on  appeal,  (c) 

The  facts  on  the  present  appeal,  and  the  scope  of  the  arguments 
addressed  to  the  Court,  sufficiently  appear  from  the  judgments  of 
the  Lords  Justices. 

Mr.  Greene  and  Mr.  Cates  appeared  for  the  appellant. 

Mr.  Brooksbanky  for  the  defendants  in  the  suit. 

Mr.  Bacon  and  Mr.  Jessely  for  the  respondents,  the  appellant's 
former  solicitors. 

(a)  Page  896.  (&)  Page  221.  (c)  SOth  January,  1863. 
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*  The  following  were  the  authorities  referred  to,  viz. :  —    *  607 

For  the  appellant :  — 

Blackstone's  Commentaries,  (a)  Foster  v.  Jackson^  (6)  JBwr- 
naby's  Casey  (c)  Som  v.  JJom,  (d)  Taylor  v.  Waters ;  (e)  1  &  2 
Vict.  c.  110,  §  16 ;  Houlditch  v.  Collins^  (^)  Morgan  v.  Cubitty  (Ji) 
Beard  v.  Jf '  Carthy,  (i)  Chilton  v.  IFAi^»,  (i)  CoA^n  v.  Cunning- 
ham^ (I)  Shaw  V.  Niealej  (wi)  Jauralde  v.  Parker ^  (n)  jE!r  j^ar^e 
Christy y  (o)  Cowell  v.  Simpson^  (p)  CAewc  v.  TFc^tmore,  (g)  5aZ(?A 
V.  Symes,  (r)  Barker  v.  Smarts  («)  Roberts  v.  JSaZZ,  (/)  Bavie-s  v. 
jSu^A,  (w)  Fi<7er«  v.  Aldrich^  (v)  Holer  oft  v.  Manby^  (x)  Lloyd  v. 
Mansell,  (jy^  and  distinguished  X^yc2  v.  Jtfa^on  (2)  from  the  pres- 
ent case. 

For  the  respondents,  the  former  solicitors :  — 

Bac.  Abr.  tit.  "  Execution  D.,"  (aa)  Peacock  v.  Jeffrey,  (JJ) 
Simpson  v.  Hanley,  (jcc')  Thompson  v.  Parish,  (dd')  as  over- 
ruling JS^ari  V.  -M'  Carthy,  (f)  *  CoweH  v.  Simpson,  (jp)    *  608 
Barker  v.  /St.  Quinttn,  (e«)  Richards  v.  Platel,  (jg')  Lloyd 

v.  Mason,  (z) 

July  23. 

The  Lord  Justice  Knight  Bruce. — In  this  case  a  client  having 
become  indebted  to  his  solicitor  upon  a  bill  of  costs,  was  sued  at 
law  for  the  amount  by  the  solicitor,  who  recovered  judgment  in 
the  action  and  issued  execution  upon  the  judgment,  namely,  a  writ 
of  ca.  sa.,  against  the  client,  who  was  taken  under  the  writ  accord- 
ingly. This,  however,  did  not  procure  payment.  The  debt 
remaining  unsatisfied,  unless  so  far,  if  at  all,  as  it  could  properly 
be  considered  to  have  been  extinguished  or  satisfied  bj  the  judg- 


(a)  ,Vol.  8,  pp.  414,  416  (2Ut  ed.). 

lb)  Hob.  69. 

(c)   1  Stra.  663. 

Id)  Ambl.  79. 

(0  6  M.  &  Sel.  103. 

{g)  6  Beav.  497. 

[h)  8  Exch.  612,  616. 

(0   9  Dowl.  186. 

(A)  3  Wil«.  13. 

(0  8  T.  R.  123. 

(m)  6  H.  L.  Cas.  681. 

(n)  6  H.  &  N.  431. 

(o)  2Deac.  &Chit.  166. 

ip)  16  Ves.  276. 

Iq)  6  M.  &  Sel.  186. 


(r)  T.  &  R.  87. 

(«)  3  Beav.  64. 

(0   8  Sm.  &  6.  168. 

(u)  Younge,  368. 

(v)  4  Burr.  2482. 

(x)  13  L.  J.  (N.  8.)  C.  P.  208. 

(y)  22  L.  J.  (N.  S.)  Q.  B.  110. 

(2)  4  Hare,  132. 

laa)  Page  396  (7th  ed.). 

(fib)  1  Taunt.  426. 

Ice)   1  M.  &  Sel.  696. 

Idd)  6  C.  B.  (N.  S.)  686. 

(cc)  12  M.  &  W.  441. 

(gy)  Cr.  &  Ph.  82. 
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ment  and  execution.  There  is  a  fund  in  Court  on  which  the  solic- 
itor claims  against  the  client  a  right  of  lien,  the  ordinary  solicitor's 
lien,  for  the  amount  of  the  bill. 

That  right  of  lien  the  solicitor  clearly  has,  unless  he  has  lost  it 
by  the  judgment  and  execution,  which  the  client  contends  that  the 
solicitor  has  done.  That  is  the  question  now  for  decision,  and 
upon  it  I  think  the  solicitor  right,  and  the  client  wrong. 

The  execution  was  not  a  satisfaction  of  the  debt,  at  least  in  any 
such  sense.  A  mortgagee,  we  know,  who  is  his  mortgagor's  cred- 
itor for  the  mortgage  debt,  may  sue  the  mortgagor  at  law  for  it, 
may  recover  judgment  in  the  action,  and  under  the  judgment  take 
the  mortgagor's  person  in  execution  without  losing  the  benefit 
of  the  mortgage  security,  but  may  still  enforce  that  security, 
the  debt  remaining  unpaid.^  A  solicitor  does  not,  as  to 
*  609  *  his  lien,  appear  to  me  to  stand  in  a  worse  position ;  and 
tlie  present  solicitor's  right  of  lien  for  the  costs,  for  the 
recovery  of  which  the  action  that  ended  in  the  execution  and  cap- 
tion was  brought,  appears  to  me  to  remain. 

I  agree,  therefore,  with  the  Yice-Chancellor,  who  has  so  decided 
in  the  present  instance.  Perhaps  it  may  be  right  to  add  to  the 
order  a  direction  for  allowing  against  the  judgment  what  has  been, 
or  shall  be,  obtained  by  means  of  the  lien. 

The  Lord  Justice  Turner.  —  I  am  of  the  same  opinion. 

Two  points  were  relied  upon  on  the  part  of  the  appellant  in 
support  of  this  appeal :  first,  that  the  debt  due  from  the  appellant 
to  the  respondents  was  merged  in  the  judgment ;  and,  secondly, 
that  it  was  satisfied  by  the  appellant's  having  been  taken  in  exe- 
cution under  the  judgment. 

But  assuming  the  debt  to  have  been  merged  in  the  judgment, 
the  collateral  security,  by  virtue  of  the  lien,  would  nevertheless 
subsist,  according  to  the  case  of  Lloyd  v.  Mason;  (a)  and  as  to 
the  debt  having  been  satisfied  by  the  appellant's  having  been  taken 
in  execution,  I  think  Mt  clear,  upon  the  authorities,  that  the 
debtor's  being  taken  in  execution  does  not  extinguish  the  debt  or 
operate  as  payment  of  it ;  and  if  the  debt  be  not  extinguished, 
and  tlie  lien  subsists,  the  order  of  the  Yice-Chancellor  complained 

(a)  4  Hare,  182. 

1  See  4  Kent,  183,  184;  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  815;  Tappan  o. 
Evans,  11  N.  H.  311;  Hale  o.  Rider,  5  Cosh.  231,  232. 
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of  bj  this  appeal  cannot  be  otherwise  than  right.    I  had  in  the 
course  of  the  argument  some  doubt  on  this  part  of  the 
case,  in  consequence   of    •what  was  said  in  Beard  v.    *610 
JK'  Carthy,  (a)  but  this  doubt  has  been  wholly  removed  by 
the  case  of  Thompson  v.  Parish.  (6) 
I  think  this  appeal  must  be  dismissed  with  costs. 


In  the  Matter  of  the  Arbitration  between  The  EASTERN  COUN- 
TIES RAILWAY  COMPANY  and  The  EASTERN  UNION 
RAILWAY  COMPANY. 

THE  EASTERN  COUNTIES  RAILWAY  COMPANY  v.  THE 
EASTERN  UNION  RAILWAY  COMPANY. 

1863.    July  28,  24.    Before  the  Lords  Justices. 

An  arbitrator  who,  in  making  his  award  as  to  certain  disputed  questions  of 
account,  was  to  have  regard  to  the  principles  of  taking  the  accounts  shown  in 
certain  accounts  prepared  by  public  accountants,  submitted  the  written,  state- 
ments of  claims  made  bj  either  disputant  to  such  accountants  for  their  report 
thereon,  upon  receiving  which  he  forthwith  made  his  own  award  in  accordance 
therewith  and  in  the  absence  of  the  parties :  Hdd,  that  his  award  must  be  set 
aside  without  prejudice  to  anj  question,  first,  because  the  report  of  the 
accountants  must  be  considered  as  evidence  on  which  either  party  had  a  right 
to  be  heard,  and  that  the  issue  of  the  award  was  made  with  undue  haste ;  and 
secondly,  because  the  arbitrator  had  too  far  delegated  his  own  authority  to 
the  accountants.^ 

This. was  a  motion  bj  the  defendant  company  by  way  of  appeal 
from  the  refusal  of  the  Vice-chancellor  Wood  to  set  aside  an 
arbitrator's  award. 

Certain  questions  of  account  pending  between  the  plaintiff  and 
defendant  companies,  The  Eastern  Counties  Railway  Company  and 
The  Eastern  Union  Railway  Company,  were,  by  agreement  between 
the  companies,  submitted  to  an  arbitrator,  who  was  in  his  award 
to  have  regard  to  the  principles  of  taking  the  accounts 
shown  in  *  certain  accounts  prepared  by  Messrs.  Coleman  &  •  611 
Co.,  who  were  professional  accountants.    Before  the  arbi- 

(a)  9  Dowl.  186.  (6)  5  C.  B.  (N.  S.)  685. 

>  See  £ads  v.  Williams,  4  De  G.,  M.  &  6.  (Am.  ed.)  674,  and  note  (2) ; 
Anderson  v.  Wallace,  3  CL  &  Fin.  (Am.  ed.)  26,  and  cases  in  note  (2). 
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trator  either  party  submitted  their  claims  in  writing,  the  opposite 
party  replying  thereto  also  in  writing.  The  whole  of  these  state- 
ments and  counter-statements  were  then  handed  over  by  the  arbi- 
trator to  Messrs.  Coleman  &  Co.,  with  a  request  to  them  to 
examine  and  report  upon  the  accounts  of  the  defendant  company. 
They  did  so,  never  having,  as  it  appeared,  examined  the  accounts* 
of  the  plaintiff  company,  and  upon  receipt  of  their  report  the 
arbitrator  forthwith  made  his  own  award  in  accordance  therewith, 
and  without  further  communication  with  the  parties. 

The  Solicitor' General  (Sir  Roundell  Palmer),  Mr.  Daniel^  and 
Mr.  Lorence  Bird,  for  the  appellants. 

Mr.  Bolt  and  Mr.  Knox  Wigrarrij  for  the  respondents. 

For  the  appellants,  it  was  contended  that  the  award,  in  addition 
to  being  one-«ided,  was  not  that  of  the  arbitrator,  but  that  of 
Messrs.  Coleman  &  Co.  The  arbitrator  had  no  right  either  to 
hand  over  the  questions  which  were  for  him  to  decide  to  the  deci- 
sion of  Messrs.  Coleman  &  Co.,  as  he  had  in  effect  done,  it  being 
clear  that  he  had  not  himself  looked  into  the  accounts ;  and  if  he 
had  had  such  right,  he  ought  not  to  have  made  his  award  upon  the 
question  in  the  absence  of  the  parties. 

They  referred  to  Walker  v.  Frobisher,  (a)  Dobson  v.  drover^  (i) 
Harvey  v.  Shelton,  (c)  and  distinguished  ;J.w(i«r«<m  v.  Wallace  (d) 
from  the  present  case. 

For  the  respondents,  it  was  contended  that  the  arbi- 
*  612  trator's  *  duties  as  to  the  principle  upon  which  his  award 
was  to  be  based  were  settled  by  the  agreement  of  reference, 
and  that  what  he  had  done  was  merely  to  call  in  the  aid  of  Messrs. 
Coleman  &  Co.  as  experts  with  reference  to  the  details  of  the 
accounts,  as  he  was  perfectly  justified  in  doing.  The  arguments 
founded  upon  the  fact  of  the  arbitrator's  having  made  his  award 
in  the  absence  of  the  parties,  were  answered  by  the  acquiescence 
of  the  appellants,  who,  knowing  that  Messrs.  Coleman  &  Co.  were 
engaged  upon  the  accounts  of  their  company,  made  no  application 
for  permission  to  inspect  or  comment  upon  their  report. 

The  Lord  Justice  Knight  Bruce  said,  that,  in  his  judgment, 

(a)  6  Ves.  70.  (c)  7  Bear.  466. 

(6)  6  Q.  B.  637.  (d)  3  01.  &  Fin.  41. 
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there  had  been  in  the  present  case  a  delegation  of  authority  to 
professional  JEtccountants,  chiefly  in  matters  of  account,  to  an 
extent  which  was  not  authorized  by  the  terms  of  the  reference. 
Consequently,  unless  the  appellants  could  be  taken  to  have  assented 
to  the  award,  it  could  not  stand.  Perhaps  the  arbitrator  had 
acted  with  the  best  intentions ;  but  what  he  had  received  from 
Messrs.  Coleman  &,  Co.  must  be  considered  as  tantamount  to 
evidence  as  to  the  nature  of  the  accounts.  Considering  it  as 
evidence,  it  was  the  right  of  each  company  party  to  the  agreement 
for  reference  to  know  what  that  evidence  was  before  the  award  was 
made,  and  to  be  heard  upon  it  with  the  object  of  pointing  out 
errors  (if  any)  in  it,  which  it  might  have  been  in  the  power  of 
persons  dissatisfied  with  Messrs.  Coleman  &  Co.'sviewof  the  facts 
to  do.  This  right  was,  however,  not  accorded,  and  whatever  might 
be  the  loss,  and  without  saying  any  thing  against  either  party,  the 
appellants  were  now  entitled  to  have  the  award  set  aside  or  dis- 
missed without  prejudice  to  any  question. 

*The  Lord  Justice  Turner  said,  that  he  should  have  *613 
been  most  anxious  to  support  the  award,  but  that  having 
read  through  the  papers  and  considered  the  cases  which  had  been 
cited  in  the  argument,  he  could  not  do  so.  In  the  first  place,  the 
appellants  had  a  right  to  be  heard  before  the  arbitrator  upon  the 
report  of  Messrs.  Coleman  &  Co.,  who  had  been  permitted  to  look 
into  their  accounts,  a  duty  they  could  scarcely  perform  without 
taking  some  view  of  the  facts  of  the  case ;  and,  in  the  second 
place,  the  parties  had,  on  the  widest  construction  of  the  agree- 
ment of  reference,  a  right  to  be  heard  as  to  the  extent  to  which 
the  principle  of  taking  the  accounts  which  had  been  agreed  upon 
by  the  parties  applied  to  the  items  of  the  accounts.  Neither  of 
these  rights  had  been  accorded,  and  the  award  had  been  made 
with  undue  haste,  and  it  came  upon  the  parties  by  surprise,  — 
facts  which  sufficiently  disposed  of  the  objection,  that  the  appel- 
lants ought  to  have  sought  for  a  hearing  before  the  arbitrator  upon 
the  points  his  Lordship  had  mentioned.  Another  objection  to  the 
award  arose  from  the  delegation  which  the  arbitrator  had  made  of 
his  own  functions  to  Messrs.  Coleman  &  Co.  He  had,  in  fact, 
placed  the  whole  case  in  their  hands.  On  the  grounds,  therefore, 
that  there  had  been,  first,  undue  haste  in  making  the  award,  and 
that  it  had  been  made  in  the  absence  of  tlie  parties  to  the  agree- 
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ment  of  reference  ;  and  secondly,  that  there  had  been  too  great  a 
delegation  of  authority  to  Messrs.  Coleman  &  Co.  by  the  arbitra- 
tor, his  Lordship  agreed  with  his  learned  brother  that  the  order 
of  the  Yice-Chancellor  should  be  discharged,  and  the  award  set 
aside  without  prejudice  to  any  question. 


*  614  •  SISSON  V.  GILES. 

1868.    July  21,  30.    Before  the  Lord  Chancellor  Lord  Westburt. 

To  effect  a  reconversion  (from  money  into  land  or  vice  ver«d),  the  parties  direct* 
ing  it  mast  be  absolutely  interested  in  the  property  in  question.  If  they  have 
only  a  limited  or  defeasible  interest,  there  can  be  no  conversion. 

Circumstances  under  which  land  directed  by  a  will  to  be  converted  into  money, 
was  hdd  not  to  have  been  reconverted  into  land  by  the  acts  of  the  parties 
interested. 

This  was  an  appeal  by  the  plaintiffs  from  the  dismissal  of  their 
bill  with  costs  by  his  Honor  the  Vice-Chancellor  Stuart. 

The  bill  was  for  the  performance,  under  the  direction  of  the 
Court,  of  the  trusts  of  the  will  of  Marianne  Chilton  relating  to  her 
real  estate,  and  sought  an  account  of  the  real  estates  to  which  she 
was  entitled  at  the  time  of  her  death,  a  sale  of  such  real' estates, 
the  investment  of  the  purchase-moneys,  and  the  application  thereof 
according  to  the  trusts  of  her  will. 

The  will  in  question  was  made  on  the  8th  of  February,  1836, 
and  thereby  (so  far  as  for  the  purpose  of  this  report  it  is  material 
to  state  it)  the  testatrix  devised  her  freehold  messuages,  land, 
tenements,  and  hereditaments,  situate  and  being  at  Fishburn,  in 
the  county  of  Durham,  or  elsewhere  in  the  said  county,  and  all 
other  her  real  estate  which  she  was  seised  of  or  entitled  to  in  her 
own  right,  and  not  by  way  of  mortgage  or  upon  any  trust,  unto 
and  to  the  use  of  the  defendants  John  Bramwell  and  John  Kip- 
ling, their  heirs  and  assigns,  upon  trusts,  as  soon  as  convenient 
after  her  death,  for  sale  and  conversion  and  for  the  investment  of 
the  proceeds  of  sale,  with  a  direction  that  the  defendants  John 
Bramwell  and  John  Kipling  should,  out  of  the  prijicipal  money, 
appropriate  so  much  thereof  as  should  amount  to  or  be  equivalent 
with  the  sum  of  28002.  sterling  for  the  benefit  of  Eleanor  Naylor 
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for  her  life,  and  after  her  death  divide  the  capital  between 
the  defendant  Mary  Giles  and  Robert  Hall  *  Naylor,  with  *  615 
gifts  over  in  the  events  (which  did  not  happen)  of  the 
deaths  of  the  defendant  Mary  Giles  and  Robert  Hall  Naylor  in  the 
lifetime  of  Eleanor  Naylor.  The  will  then  contained  directions 
for  raising  out  of  the  same  funds  a  sum  of  1500Z.  (increased  to 
3000Z.  by  a  codicil)  and  a  further  sum  of  4001.  (revoked  by  cod- 
icil) for  the  benefit  of  certain  persons  in  the  will  named,  and  con- 
tinued in  the  following  terms :  — 

^^  And  as  to  all  the  residue  of  the  said  principal  money  herein- 
before directed  to  be  placed  out  at  interest  which  shall  remain 
after  and  shall  not  be  applied  in  or  for  the  raising  and  paying  of 
the  said  several  sums  of  2800/.,  1500/.,  and  400/.,  the  same  shall 
be  in  trust  for  the  said  Robert  Hall  Naylor  and  Mary  Giles  in 
equal  shares,  their  respective  executors,  administrators,  and 
assigns  ;  provided  always,  that  if  either  of  them,  the  said  Robert 
Hall  Naylor  and  Mary  Giles,  shall  die  without  leaving  any  issue, 
then  and  in  that  case  the  share  of  such  of  them  so  dying  of  and 
in  the  said  last-mentioned  residuary  trust  money  shall  be  in  trust 
for  the  survivor  of  them,  and  the  executors,  administrators,  and 
assigns  of  such  survivor ;  provided  nevertheless,  that  if  both  of 
them,  the  said  Robert  Hall  Naylor  and  Mary  Giles,  shall  die  with- 
out  leaving  any  issue,  tlien  and  in  that  case  tlie  said  last-men- 
tioned residuary  trust  money  shall  be  in  trust  for  my  next  of  kin." 

The  will  then  contained  a  direction  that  until  the  sales  thereby 
directed  should  be  made,  the  rents  and  profits  of  the  same  prem- 
ises should  go  in  the  same  manner  as  the  interest  of  tlie  money  to 
arise  by  such  sales. 

The  testatrix  died  in  1839.  Her  will  was  proved  by  the  defend- 
ants John  Bramwell  and  John  Kipling,  who,  out  of  her  personal 
estate,  paid  all  her  funeral  and  testamentary  expenses  and  debts. 
Eleanor  Naylor  died  in  her  lifetime ;  John  Kipling  before  the 
institution  of  the  suit. 

•  Soon  after  the  death  of  the  testatrix  the  trustees  gave    •  616 
up  the  management  of  her  real  estate  at  Fishburn  (of 
which  she  died  seised  in  fee)  to  the  defendants  John  Giles  and 
Mary  Giles,  his  wife,  and  Robert  Hall  Naylor,  and  such  real  estate 
wg^s  managed  by  them  and  the  rents  thereof  divided  between  Mary 
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'Giles  and  Robert  Hall  Naylor  nntil  the  death  of  the  latter  in 
December,  1858. 

By  a  deed-poll  under  the  hands  and  seals  of  Robert  Hall  Naylor 
and  the  defendants  John  Giles  and  Mary  Giles,  dated  the  9th  of 
April,  1851,  after  reciting  to  the  effect  of  the  statements  herein- 
before contained,  and  to  the  eflfect  that  the  whole  of  the  testatrix's 
personal  estate  had  been  exhausted  in  paying  her  debts  and 
funeral  and  testamentary  expenses  and  legacies  and  the  sums 
directed  to  be  raised  out  of  the  proceeds  of  tlie  sale  of  the  real 
estate,  which  had  not  been  sold,  but  had  been  retained  unsold  at 
the  request  of  Robert  Hall  Naylor  and  the  defendants  John  and 
Mary  Giles  ;  and  reciting  that  they  had  for  many  years  then  last 
past  been  allowed  by  the  trustees  to  occupy  the  real  estate  or  to 
receive  the  rents  and  profits  thereof,  and  generally  to  manage  the 
same  for  their  own  use  and  benefit ;  and  reciting  that  accounts  of 
the  personal  estate  had  been  made  out  and  examined  by  or  on 
behalf  of  Robert  Hall  Naylor  and  the  defendants  John  and  Mary 
Giles,  and  signed  by  them, — it  was  witnessed  that  the  defendants 
John  and  Mary  Giles  and  Robert  Hall  Naylor  released  the  execu- 
tors and  trustees  in  respect  of  the  personal  estate  and  of  the  rents 
and  profits  of  the  real  estate  of  the  testatrix,  subject  nevertheless 
and  without  prejudice  to  the  right  of  Robert  Hall  Naylor  and  the 
defendants  John  and  Mary  Giles,  and  their  respective  heirs  and 
assigns,  to  require  a  conveyance  of  the  real  estate  when  and  so 
soon  as  they  or  their  respective  heirs  or  assigns  should  be  abso- 
lutely and  indefeasibly  entitled  to  the  samjd. 
*  617  *  The  bill  charged  that  the  defendant  Mary  Giles,  being  a 
married  woman,  was  incapable  of  joining  Robert  Hall  Naylor 
in  electing  to  take  the  testatrix's  real  estate  devised  in  trust  to  be 
sold  in  the  character  of  real  estate ;  and  that  Robert  Hall  Naylor, 
as  being  only  entitled  to  half  of  the  purchase-moneys  of  such  real 
estate,  was  incapable  of  electing  to  take  half  of  such  real  estate  as 
real  estate ;  and  that,  therefore,  Robert  Hall  Naylor,  at  the  time  of 
his  death,  was  entitled  to  half  of  such  real  estate,  but  in  the  char- 
acter of  personal  estate. 

He  died,  as  has  been  stated,  in  December,  1858,  leaving  two  only 
children,  the  plaintifis  Eleanor  Sisson  and  Maria  Kilburn,  then  Maria 
Naylor,  who  were  his  sole  next  of  kin,  and  having  by  his  will,  dated 
the  19th  of  September,  1856,  given  his  personal  estate  (subject  to 
certain  specific  bequests)  to  trustees,  upon  trusts  for  realization  and 
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investment  of  the  proceeds,  and  devised  all  his  freehold  messuages, 
lands,  tenements,  and  hereditaments,  situate  and  being  at  Fishburn 
or  elsewhere,  and  all  other  his  real  estate,  unto  and  to  the  use  of 
the  same  trustees,  their  heirs  and  assigns,  and  declared  that  they 
should  hold  his  messuages,  lands,  tenements,  and  hereditaments, 
and  the  money  directed  to  be  invested  as  aforesaid,  upon  trusts  in 
moieties  for  his  daughters  Eleanor  Sisson  and  Maria  Naylor,  for 
their  respective  separate  use  for  their  respective  lives,  with  remain- 
der to  their  respective  childi*en  and  issue  as  therein  mentioned,  with 
a  proviso  for  accruer  between  the  daughters  in  the  event  of  the 
death  of  either  of  them  without  leaving  lawful  issue. 

After  Robert  Hall  Naylor's  death  the  rents  of  the  testatrix's  real 
estate  were  applied  in  moieties  for  the  benefit  of  the  defend- 
ant Mary  Giles  on  the  one  hand,  *  and  the  plaintiffs  Eleanor   *  618 
Sisson  and  Maria  Kilburu  (in  equal  shares  between  them- 
selves) on  the  other. 

Under  these  circumstances,  the  bill  (the  object  of  which  is  men- 
tioned above)  was  filed  by  Eleanor  Sisson  and  Maria  Kilburn,  by 
their  respective  next  friends,  and  the  infant  children  of  Eleanor 
Sisson  (Maria  Kilburn  never  having  had  any  children  or  issue),  by 
their  next  friend,  as  plaintiffs,  against  John  and  Mary  Giles,  the 
respective  husbands  of  the  married  women  plaintiffs,  John  Bram- 
well,  the  surviving  trustee  of  the  testatrix's  will,  and  the  trustees 
of  Robert  Hall  Naylor's  will,  as  defendants. 

The  Vice-Chancellor  dismissed  the  bill  with  costs,  on  the  ground 
that,  the  appellants  insisting  upon  the  land  having  retained  the 
quality  imparted  to  it  by  the  testatrix's  will  of  personal  estate,  it 
must  be  so  treated  as  against  them ;  and  that,  being  so  treated,  the 
defendant  John  Giles,  by  his  marital  right,  had  power  to  elect,  and 
had  by  the  deed-poll  of  1851  elected,  to  take  the  property  as  realty, 
an  election  either  binding  upon  his  wife  or  one  which  she  might 
adopt  after  his  death  ;  and  that  the  concurrence  in  the  deed-poll  of 
Robert  Hall  Naylor,  the  only  other  person  who,  with  Mr.  and  Mrs. 
Giles,  was  interested  in  the  proceeds  to  arise  from  the  sale  of  the 
realty,  completed  the  reconversion  of  the  property  into  realty,  the 
election  of  all  the  parties  to  the  deed-poll  having  for  its  subject 
the  entirety  of  the  property,  and  not  merely  the  undivided  share  of 
which  Robert  Hall  Naylor  was  owner. 

The  plaintiffs  appealed  from  this  decree. 
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Mr.  B,  L,  Chapman  (^Mr.  Malins  with  him),  for  the 
*  619  *  appellants,  having  opened  the  case,  and  submitted  that 
the  omi9  was  upon  the  defendants  Mr.  and  Mrs.  Giles  to 
show  that  since  the  testatrix's  death  the  property  had  been  recon- 
verted into  realty,  was  stopped  in  his  argument  by  the  Lord  Chan- 
cellor. 

Mr.  Cheers  and  Mr.  T.  A.  Boberts,  for  the  respondents  Mr.  and 
Mrs.  Giles,  relied  upon  the  events  of  1851,  and  those  which  had 
subsequently  happened,  as  sufficient  to  work  the  reconversion  of 
the  property  from  personal  estate  into  realty,  —  a  reconversion,  in 
favour  of  which  Mr.  and  Mrs.  Giles  had  ample  power,  in  concur- 
rence with  Robert  Hall  Naylor,  to  elect,  notwithstanding  that  the 
interests  of  Mr.  and  Mrs.  Giles  and  Robert  Hall  Naylor  \mder  the 
will  were  at  the  date  of  the  deed-poll  of  1851  at  once  executory 
and  defeasible.  They  contended,  also,  that  it  would  savour  of 
fraud  to  allow  the  transaction  of  1851  to  be  ripped  up,  even  if  it 
were  not,  as  it  was,  too  late  now  to  do  so. 

They  referred,  in  support  of  their  argument,  to  Oldham  v. 
Hughes,  (a)  Mr.  Swanston's  note  to  Gretton  v.  Haward^  (h)  Ru%hr 
out  V.  RushotU^  (c)  Ardesoife  v.  Bennet^  (rf)  Lady  Cavan  v.  Pulte- 
ney^  (e)  Barrow  v.  Barrow^  (jg)  and  Savage  v.  Foster.  (A) 

Mr.  Nottidge,  for  the  husbands  of  the  married  women  plaintiffs. 

*  620       *  Mr.  UddiSy  for  the  surviving  trustee  of  the  testatrix*s 
will;  and 

Mr.  W.  D.  Qardiner^  for  the  trustees  of  Robert  Hall  Naylor's 
will,  took  no  part  in  the  argument. 

Mr.  B.  L.  Chapman^  in  reply.  —  It  is  admitted  on  the  other  side 
that  the  interests  of  the  parties  to  the  deed-poll  of  1 861  were  at  its 

(a)  2  Atk.  452,  455,  the  passage  beginning  with  the  words,  "  It  has  been 
insisted  that  Mrs.  Boame  could  no  more  agree  to  torn  money  into  land,  than, 
&c." 

(6)  1  Swanst.  409,  418.  (c)  2  Ves.  Jr.  645,  560. 

(c)  6  Bro.  P.  C.  89.  {g)  4  K.  &  J.  409. 

((f)  2  Dick.  463.  (h)  9  Mod.  85. 
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date  at  once  executory  and  defeasible.  The  admission  shows  that 
there  was  no  reconversion  into  realty  ;  for  there  cannot  be  such  a 
thing  as  a  possible  or  contingent  conversion,  and  the  defeasible  and 
executory  reversionary  interests  in  the  property  here  in  question 
were  incapable  of  being  dealt  with  in  the  manner  suggested  by  the 
other  side. 

Judgment  reserved. 

July  80. 

The  Lord  Chancellor,  after  stating  the  nature  of  the  appeal,  said 
that  the  question  was  whether  the  property  preserved  its  original 
character  of  personal  estate  which  it  had  under  the  testatrix's  will, 
or  had  been  reconverted  into  realty.  His  Lordship  went  through 
the  facts  of  the  case,  calling  attention  to  the  executory  bequests 
over  contained  in  the  testatrix's  will,  in  the  event  of  either  Robert 
Hall  Naylor  or  Mary  Giles  dying  without  leaving  any  issue,  to  the 
survivor  of  them  (where  his  Lordship  remarked,  that  "  survivor  " 
must  be  read  "jother")  ;  and  to  the  executory  bequest  over  to  the 
testatrix's  next  of  kin  in  the  event  of  both  of  them  dying  without 
leaving  any  issue,  a  bequest  which  was  extinguished  upon  and  by 
the  death  of  Robert  Hall  Naylor  leaving  issue.  The  Vice-Chancel- 
lor,  his  Lordship  said,  had  considered  the  execution  of  the 
deed-poll  of  1851  sufficient  to  *  effect  the  reconversion  for  ♦  621 
which  Mr.  and  Mrs.  Giles  contended.  But  to  effect  a  recon- 
version, the  parties  directing  it  must  be  absolutely  interested  in  the 
property  in  question.  If  they  had  only  a  limited  or  defeasible  inter- 
est there  could  be  no  conversion.  The  latter  was  the  nature  of 
their  interest  in  the  present  case,  for  when  the  deed-poll  of  1851 
was  executed  the  interests  of  both  Robert  Hall  Naylor  and  John 
and  Mary  Giles  were  at  once  executory  and  defeasible,  and  not  such 
as  could  be  dealt  with  either  apart  from  or  by  virtue  of  the  marital 
right  of  Mr.  Giles.  His  Lordship,  therefore,  was  unable  to  concur 
in  the  view  that  the  parties  to  the  deed-poll  of  1851  were  at  its 
date  sufSciently  damini  of  the  property  to  reconvert  it  or  give  a 
complete  release  to  the  trustees,  which  indeed  the  deed-poll  did  not 
profess  to  do.  His  Lordship  thought  that  the  original  nature  of  the 
property  as  personal  estate  remained,  and  that  it  was  still  liable  to 
be  sold  under  the  trusts  of  the  will.  The  decree  of  the  Court  below 
was  erroneous,  and  must  be  reversed ;  and  a  decree  must  be  made 
in  conformity  with  the  prayer  of  the  bill. 
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*622  •NICKISSON  v.  COOKILL. 

1863.    Jaly  15,  80.    Before  the  Lord  Chanoellor  Lord  Westburt. 

A  testator  gave  in  the  commencement  of  his  will  various  pecaniarv  legacies, 
inclading  one  of  nineteen  guineas  to  a  charity,  which  he  directed  to  be  paid 
out  of  his  personal  estate.  He  then  made  a  general  devise  and  bequest  of 
all  his  real  and  personal  estate  to  trustees,  who  were  also  his  executors, 
and  the  trustees  of  the  real  estate  were  to  collect  and  manage  the  same  and 
receive  the  rents  and  profits  thereof,  with  power  to  grant  leases  of  the  same 
on  such  terms  as  they  should  think  advantageous  and  proper,  and  with 
power  also,  if  they  should  **  consider  it  advisable,  but  not  otherwise,*^  to 
sell  his  real  estate  or  any  part  thereof  by  public  or  private  sale  in  such 
manner,  at  such  time  or  times,  and  for  such  prices  as  they  should  think 
proper.  He  then  proceeded  to  direct  that  his  personal  estate  should  be 
collected,  and  that  the  proceeds  of  that  estate,  together  with  the  proceeds 
resulting  from  any  sale  of  the  real  estate,  should  be  invested  in  the  funds. 
He  then  gave  the  income  of  the  whole  of  his  estate,  the  real  estate,  if 
unsold,  and  of  the  funds  which  should  be  so  invested,  \q  his  wife  for  life, 
and  at  the  death  of  the  wife  he  directed  several  other  legacies  to  be  paid, 
including  a  legacy  of  100^  to  a  charity,  which  he  again  directed  should  be 
paid  out  of  his  personal  estate ;  and  subject  to  those  legacies  and  at  the 
death  of  his  wife,  and  subject  to  a  provision  for  any  child  of  which  she 
might  be  enceinte  at  his  death  (which  failed  in  fact  by  reason  of  there  being 
no  such  child),  he  directed  the  whole  income  of  all  his  real  and  personal 
estate  to  be  paid  to  his  wife^s  niece  for  life ;  and  at  her  death  he  directed  a 
legacy  of  5002.  to  be  paid  to  a  charity,  which  he  again  directed  should  be 
paid  out  of  his  personal  estate :  Hdd^  — . 

1.  That  the  500Z.  charitable  legacy  was  not  to  be  postponed  to  the  other  legacies, 

it  being  clear  on  principle  and  settled  by  authority,  that  although  a  legacy 
is  deferred  as  to  its  time  of  payment,  it  must  rank  equally  with  other  lega- 
cies in  the  distribution  of  assets  which  are  directed  to  be  immediately  paid, 
and  that  the  trustees  were  bound  to  provide  for  the  payment  of  the  5001. 
legacy  at  the  time  when  they  applied  themselves  to  the  payment  of  the 
other  legacies. 

2.  That  the  two  first  given  charitable  legacies  had  no  precedence  over  the  5002. 

legacy. 
8.  That  the  proceeds  of  sales  of  parts  of  the  testator^s  real  estate  by  the  trustees, 
under  their  power,  having  proved  insufficient  for  the  payment  of  the  lega- 
cies other  than  the  charitable  legacies,  so  as  to  leave  the  pure  personal 
estate  for  the  payment  of  the  charitable  legacies,  the  case  had  arisen  in 
which  the  trustees  ought  to  have  "  considered  it  advisable  ^'  to  sell  the  real 
estate,  under  their  power  to  do  so,  however  discretionary  in  its  form,  for 
the  purpose  of  paying  the  general  legacies,  the  testator  having  devoted  the 
proceeds  of  any  sale,  when  made,  to  the  payment  of  legacies. 
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Directions  given  for  marshalling  assets  in  faTonr  of  a  charity,  the  testator  him- 
self having  so  expressed  his  intention. 

An  appeal  by  a  person  not  a  party  to  the  record,  but  who  appears  without  filing 
a  supplemental  bill  in  order  to  save  expense,  allowed  to  be  set  down  for 
hearing. 

This  was  an  appeal  by  the  British  and  Foreign  Unitarian  Asso- 
ciation, who  were  legatees  under  the  will  of  Arthur  Harry  John- 
son, from  a  decision  of  his  Honor  the  yice-Chancellor 
KiNDERSLET  ou  further  *  consideration  in  a  suit  for  admin-  *  628 
istering  the  testator's  estate,  that  the  trustees  of  the  will 
had  an  absolute  discretion  as  to  selling,  or  refraining  from  selling, 
his  real  estate  ;  that  the  produce  of  such  parts  of  it  as  had  been 
sold  ought  to  be  applied  in  payment  of  the  testator's  legacies  gen- 
erally, whilst  upon  the  unsold  parts  there  was  no  charge  of  legacies 
at  all ;  that  the .  testator  had  himself  marshalled  the  assets  in 
favour  of  his  charitable  legacies,  and  that  the  legacies  given  by 
the  will  at  the  death  of  the  testator's  widow  were  entitled  to 
priority  over  one  given  to  the  appellants  at  the  death  of  a  suc- 
ceeding tenant  for  life.  , 

A  preliminary  difficulty  arose  about  setting  down  the  appeal, 
the  registrar  thinking  that,  as  the  appellants  were  not  parties 
to  the  record,  the  authority  of  Berry  v.  The  Attorney-General  (a) 
applied.    Accordingly,  -^ 

May  6. 

On  this  day,  Mr.  Anderson  moved  that  the  appeal  might  be  set 
down,  and  urged  that  the  appearance  of  the  appellants  would  have 
been  strictly  proper  on  a  supplemental  bill  filed  by  them,  and  that 
their  appearance,  without  going  through  that  formality,  wal^ 
merely  for  the  purpose  of  saving  expense  to  the  estate.  That 
being  so,  he  submitted  they  should  have  the  same  right  of  appeal- 
ing as  if  they  had  taken  the  more  expensive,  if  the  more  regular, 
course. 

The  Lord  Chancellor  was  of  the  same  opinion,  and  ordered 
tlie  appeal  to  be  set  down.  (V) 

July  16. 

*  The  appeal  now  came  on  to  be  heard,  and  the  facts  of  *  624 
the  case  were  as  follows :  — 

(a)  2  Mac.  k  6.  16.        (5)  See  Ellison  v.  Thomas,  1  De  6.,  J.  &  S.  18. 
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Arthur  Harry  Johnson,  the  testator  in  the  cause,  by  his  will 
dated  the  17th  of  September,  1849,  after  giving  several  specific 
and  pecuniary  legacies,  and  amongst  them  a  legacy  of  nineteen 
guineas  to  the  treasurer  of  the  appellant  association,  to  be  paid 
out  of  his  personal  estate  only,  and  to  be  applied  for  the  advance- 
ment of  the  objects  of  the  association,. and  devising  to  Solomon 
Maw  and  the  defendant  Winter  Cockill  all  estates  vested  in  him  as 
trustee  or  mortgagee  subject  to  the  equities  affecting  the  same, 
continued  as  follows :' — 

<<  I  give,  devise,  and  bequeath  unto  the  said  Solomon  Maw  and 
Winter  Cockill  all  my  real  estate  (except  what  may  be  vested  in 
me  as  trustee  or  mortgagee),  and  also  all  my  stocks,  funds, 
mortgages,  policies  of  insurance,  and  all  otlier  my  personal  estate 
not  hereinbefore  disposed  of ;  to  hold  the  same  unto  and  to  the  use 
of  the  said  Solomon  Maw  and  Winter  Cockill,  their  heirs,  execu- 
tors, administrators,  and  assigns,  according  to  the  respective  nature 
of  the  same  property,  upon  the  trusts  following  (that  is  to  say) : 
as  to^y  real  estate,  to  let  and  manage  the  same,  and  receive  the 
rents  and  profits  thereof,  with  power  to  grant  leases  of  the  same 
on  such  terms  as  my  trustees  shall  think  advantageous  and  proper, 
and  with  power  also  (if  they  shall  consider  it  advisable,  but  not 
otherwise)  to  sell  my  said  real  estate  or  any  part  thereof  by 
public  or  private  sale,  in  such  manner,  at  such  time  or  times,  and 
for  such  prices  as  they  shall  think  proper,  they  investing  the  net 
produce  of  such  sale  or  sales  (after  defraying  the  expenses  of 
efiTecting  the  same)  in  manner  hereinafter  mentioned :  and  as  to 
my  residuary  personal  estate,  upon  trust  to  realize  (at  their  dis- 
cretion both  as  it  regards  time  and  mode)  such  part  thereof 
*  625  as  shall  not  consist  of  money  *  or  securities,  with  power  to 
compound  or  allow  time  for  payment  of  debts  owing  to  me, 
and  to  adjust  and  settle  by  arbitration  or  otherwise  all  questions 
relating  to  debts  owing  or  claimed  to  be  owing  by  or  to  me ;  and 
upon  further  trust,  out  of  the  produce  of  my  residuary  personal 
estate,  to  pay  my  debts,  funeral  and  testamentary  expenses,  the 
legacies  hereinbefore  bequeathed,  and  all  expenses  attending  the 
performance  of  the  trusts  of  my  will,  and  to  invest  in  the  publio 
funds,  or  at  interest  on  government  or  real  securities,  the  residue 
and  surplus  of  the  produce  of  my  said  personal  estate,  and  also 
the  net  produce  of  my  said  real  estate  if  and  when  sold,  with  full 
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power  to  alter,  vary,  and  change,  as  occasion  may  seem  to  require, 
all  such  stocks,  funds,  and  securities,  and  also  any  stocks,  funds, 
or  securities  of  which  I  may  die  possessed.  And  I  declare  and 
direct  that  my  said  trustees  shall  pay  the  income  of  my  said  real 
estate  (until  a  sale  thereof),  and  of  the  produce  thereof  if  and 
when  sold,  and  also  the  income  of  the  stocks,  funds,  and  securities 
constituting  or  arising  from  my  residuary  peisonal  estate,  to  my 
said  wife  or  her  appointees  during  her  life  for  her  separate  use,  and 
80  as  not  to  be  subject  to  the  control  or  engagements  of  any  future 
husband,  and  without  power  to  sell,  charge,  or  anticipate  the 
growing  payments  thereof),  for  which  purpose  I  declare  that  her 
receipts,  or  those  of  her  appointees,  for  such  income  shall  be 
effectual  and  the  only  effectual  discharges  for  the  same).  And 
after  the  decease  of  my  said  wife,  I  direct  so  much  of  the  said 
stocks,  funds,  and  securities  to  be  sold  as  will  be  sufficient  for  the 
payment  of  the  following  legacies,  which  1  give  and  bequeath  and 
direct  to  be  paid  as  soon  as  may  be  after  my  wife's  death,  namely : 
a  legacy  of  600/.  to  my  wife's  niece,  Alice  Cockill ;  a  further 
legacy  of  300/.  to  the  said  Solomon  Maw  ;  a  legacy  of  50/.  to  my 
nephew  George  Maw ;  a  further  legacy  of  100/.  apiece  to 
each  of  my  five  cousins,  Ann  *  Nickisson,  Frances  Johnson,  ♦  626 
Susan  Turner,  Mary  Ann  Johnson,  and  Charles  Johnson ; 
and  a  legacy  of  100/.  to  the  rector  and  church-wardens  for  the  time 
being  of  the  united  parishes  of  St.  Mary  Staining  and  St.  Michael, 
Wood  Street,  in  the  said  city  of  London,  such  last-mentioned 
legacy  to  be  paid  out  of  my  personal  estate  only,  and  to  be  invested 
by  my  said  trustees  in  the  public  funds  in  the  names  of  the  said 
rector  and  church-wardens,  who  shall  expend  the  yearly  income 
thereof  in  the  purchase  of  meat,  potatoes,  and  coals,  and  distribute 
the  same  on  the  24th  day  of  December  in  every  year  amongst 
such  six  poor  persons  residing  in  the  parish  of  St.  Mary  Staining 
only  as  in  their  discretion  they  shall  consider  most  necessitous  and 
meritorious.  And  I  declare  and  direct  that  my  said  trustees  shall, 
after  my  wife's  death,  and  after  paying  the  several  last-mentioned 
legacies,  pay  and  apply  the  income  of  the  remainder  of  the  said 
stocks,  funds,  and  securities,  and  also  the  income  of  my  said  real 
estate  (if  not  then  sold,  and  until  a  sale  thereof),  and  of  the 
produce  thereof  (if  and  when  sold),  in  manner  following,  namely : 
one-half  thereof  during  the  said  Alice  Cockill's  life,  and  the  whole 
thereof,  after  her  decease,  for  the  maintenance,  education,  and 
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benefit  of  the  child  (if  any)  of  which  my  wife  may  be  enceinte  at 
my  death,  and  the  remaining  half  thereof  during  the  life  of  such 
child  (and  the  whole  thereof  after  the  decease  of  such  child  or  in 
case  of  there  not  being  snch  child)  unto  the  said  Alice  Cockill  or 
her  appointees  during  her  life,  all  such  payments  to  her  to  be  for 
her  separate  use,  and  so  as  not  to  be  subject  to  the  control  or 
engagements  of  aay  husband  whom  she  may  marry,  and  without 
power  to  alien  or  anticipate  the  growing  payments  thereof  (for 
which  purpose  I  declare  that  her  receipts,  or  those  of  her  ap- 
pointees, for  such  income  shall  be  effectual  and  the  only  effectual 

discharges  for  the  same).  And  after  the  decease  of  the 
*  627    survivor  of  them  *  the  said  Alice  Cockill  and  such  child 

(if  any)  as  aforesaid,  I  declare  and  direct  that  my  said 
trustees  shall,  out  of  my  personal  estate,  raise  and  pay  a  further 
legacy  of  500Z.  to  the  treasurer  for  the  time  being  of  the  said 
British  and  Foreign  Unitarian  Association,  to  be  applied  for  the 
advancement  of  the  objects  of  that  association." 

And  the  testator  directed  his  said  trustees  to  stand  possessed  of  his 
said  real  estate  if  not  then  sold,  or  of  the  produce  thereof  if  sold,  and 
also  of  the  residue  of  his  said  stocks,  funds,  and  securities  (after 
paying  the  legacies  aforesaid),  upon  certain  trusts  for  the  children 
of  Alice  Cockill,  with  remainders  over  as  to  his  real  estate  if  not 
then  sold,  or,  if  sold,  the  produce  thereof,  for  his  nephews  Charles 
Maw  and  Mowbray  Percival  John  Maw ;  and  as  to  the  said  residue 
of  his  said  stocks,  funds,  and  securities,  for  the  appointees  by  will 
of  Alice  Cockill,  or  in  default  of  appointment,  his  nephew  John 
Grove  Johnson  as  to  one  half,  and  his  nephews  George  Maw  and 
Arthur  Maw  as  to  the  other  half. 

The  testator  died  in  October,  1855.  His  will  was  proved  by 
Solomon  Maw  and  Winter  Cockill,  who  got  in  his  personal  estate, 
and  thereout  paid  his  funeral  and  testamentary  expenses  and  debts, 
and  such  of  the  legacies  given  by  his  will  as  were  payable  upon  his 
death,  and  in  1858  they  sold  certain  portions  of  his  real  estate. 
His  widow  (Sarah  Johnson)  died  in  February,  1860,  without  ever 
having  had  any  child.    Alice  Cockill  married  a  Mr.  Beecham. 

The  plaintiff  in  this  suit  was  Ann  Nickisson,  the  testator's 
cousin,  who  having,  on  the  death  of  Sarah  Johnson,  become  enti- 
tled to  the  lOOZ.  legacy  given  to  her  by  the  will  upon  the  happening 
of  that  event,  and  applied  for  payment  of  it,  was  met  by  allega- 
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tionsy  on  the  part  of  the  trustees,  of  the  insufficiencj  of  the 
personal  *  estate  to  pay  the  legacies  by  the  will  directed  to  *  628 
be  paid  at  the  widow's  death,  and  statements  on  their  part, 
that  the  proceeds  of  the  testator's  real  estate  were  not  by  his  will 
made  applicable  to  the  payment  thereof,  and  that  the  whole  of  the 
testator's  personal  estate  which  remained  undisposed  of,  or  so  much 
thereof  as  should  not  be  required  for  payment  of  the  legacy  to  the 
rector  and  church-wardens  of  the  united  parishes,  ought  to  be 
retained  to  answer  the  500Z.  legacy  given  to  the  treasurer  of  the 
appellant  association  when  payable. 

Ann  Nickisson  accordingly  instituted  this  suit  against  Winter 
Cockill  and  the  representatives  of  Solomon  Maw,  who  was  dead,  as 
defendants,  insisting  that  the  proceeds  of  the  real  estate  of  the 
testator  were  charged  with  the  legacies,  and  were,  together  with 
his  personal  estate  remaining  undisposed  of,  amply  sufficient  for 
that  purpose,  and  ought  to  be  applied  accordingly.  The  bill  prayed 
the  usual  accounts  of  real  and  personal  estate  against  the  defendant 
Winter  Cockill  and  the  representatives  of  Solomon  Maw  for  pay- 
ment to  the  plaintiff  of  the  sum  to  be  found  due  to  her  out  of  the 
testator's  personal  estate  undisposed  of,  and  out  of  the  proceeds  of 
the  sale  of  his  real  estate  and  the  income  thereof,  or  out  of  some 
or  one  of  such  funds ;  and  for  a  declaration  of  the  manner  and 
proportion  in  which  payment  of  the  legacy  was  to  be  borne  by  the 
respective  funds,  regard  being  had  to  the  other  legacies  given  by 
the  will  and  remaining  unpaid,  and  to  the  times  when  and  the 
funds  out  of  which  the  same  were  respectively  directed  to  be  paid. 

In  the  progress  of  the  suit,  a  mixed  fund,  forming  an  aggregate 
sum  of  about  1100/.,  had  been  brought  into  Court,  arisen  from  the 
realization  of  parts  of  the  testator's  personal  estate  and  from  the 
sale  of  parts  of  his  realty. 

*  The  other  material  facts  appear  from  the  Lord  Chancel-  *  629 
lor's  judgment. 

The  Vice-chancellor  having  made  an  order  to  the  effect  herein- 
before stated,  the  present  appeal  was  presented. 

Mr.  Anderson  and  Mr.  Bush  appeared  for  the  appellants. 

Mr.  Baily  and  Mr.  Batten^  for  the  plaintiff,  and  for  Mr.  and  Mrs. 
Beecham  and  the  unborn  children  of  the  latter. 

Mr.  Glasse  and  Mr.  Boxburffh^  for  the  trustees. 
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For  the  app^lants,it  was  contended,  that  the  Vice-Chancellor  was 
wrong  in  deciding  that  the  legacies  given  by  the  will  at  the  death  of 
the  testator's  widow  were  entitled  to  priority  over  that  of  500/.  to  the 
appellants  given  at  the  death  of  Alice  Gockill.  The  legacy  of  500/. 
was  indeed  postponed  in  point  of  enjoyment  until  the  happening 
of  that  event ;  but,  so  far  as  vesting  went,  it  vested  equally  with 
the  other  legacies  given  by  the  will  on  the  testator's  death.  The 
testator  could  not  be  presumed  to  have  had  such  an  intention  as 
that  if  there  should  be  a  deficiency  of  assets  the  legatees  whose 
legacies  were  to  be  paid  at  the  earlier  period  should  exhaust  the 
assets  in  payment  of  their  own  legacies  to  the  absolute  disherison 
of  the  appellants,  whose  legacy  was  postponed  in  point  of  enjoy- 
ment to  the  later  period.  There  had  been  a  deficiency  in  fact; 
there  must  consequently  be  a  ratable  abatement  of  all  the  legacies 
given  by  the  will ;  or  if  not,  and  the  legacies  payable  at  the  earlier 
period  were  entitled  to  priority  over  those  payable  at  a  later  period, 

the  claimants  of  the  former  must  make  out  their  right  to 
*  030    *  such  priority.     Again,  regard  being  had  to  the  dispositions 

made  by  and  the  language  of  the  will,  the  testator's  real 
estate  was  charged  with  his  general  legacies.  The  real  estate, 
therefore,  ought  to  be  sold  for  payment  of  such  general  legacies,  in 
order  that  the  pure  personalty  might  be  left  applicable  for  payment 
of  the  charitable  legacies.  To  direct  such  sale  and  application 
would  not  be  a  marshalling  of  the  testator*s  assets  by  the  Court  in 
favour  of  the  charities,  but  simply  a  carrying  into  effect  of  the 
expressed  intention  of  the  testator  so  to  marshal  his  assets. 
Again,  the  Vice-Chancellor  was  wrong  in  holding  that  the  trus- 
tees had  an  absolute  discretion  as  to  selling,  or  refraining  from 
selling,  the  real  estate.  The  power  of  sale  given  to  them  was  a 
power  given  with  an  object  and  in  the  nature  of  a  trust.  It  was 
given  in  furtherance  of  the  objects  of  the  will,  and  was  ancillary 
to  its  trusts,  which  were  imperative.  The  trustees,  therefore,  were 
bound  to  see  that  the  pure  personalty  was  applied  towards  the  pay- 
ment of  the  legacies  specially  directed  to  be  paid  thereout ;  and  if 
otherwise  (regard  being  had  to  such  an  appropriation  of  the  pure 
personalty)  the  general  legacies  could  not  be  paid,  to  resort  to  the 
real  estate  for  the  purpose  under  the  power  which  was  given  to 
them  with  that  end  in  view  ;  and  if  they  otherwise  declined,  the 
Court  would  compel  them  so  to  do.  Lastly,  that  under  any  circum- 
stances the  Vice-Chancellor's  decree  was  premature,  as  the  whole 
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of  Mrs.  Beecham's  life  was  available  for  an  exercise  of  the  power 
of  sale,  however  discretionary  it  might  be ;  and  by  such  an  exer- 
cise of  the  power  enough  of  the  remaining  real  estate  might  possi- 
bly be  sold  by  the  trustees  and  be  rendered  applicable  to  the 
payment  of  the  general  legacies,  leaving  enough  pure  personalty 
to  pay  the  charity  legacies. 

For  the  plaintiff  and  the  respondents,  Mr.  and  Mrs. 
*Beecham,  and  tlie  unborn  children  of  the  latter,  who  *681 
supported  the  Vice-Chancellor's  order,  it  was  contended 
that  the  power  of  sale  given  to  the  trustees  was  purely  discretion- 
ary, and  in  no  sense  a  trust  imposing  any  duty  on  the  trustees  or 
the  execution  of  which  the  Court  would  compel  for  the  payment  of 
the  general  legacies.  The  trustees  were  to  be  at  liberty  to  sell  "  if 
they  should  consider  it  advisable,  but  not  otherwise."  The  testator 
was  explicit  in  his  desire  not  to  impose  any  duty  or  obligation  to 
sell- upon  his  trustees. 

The  authorities  referred  to  were  the  following :  — 

For  the  appellants :  Thwaites  v.  Foreman,  (a)  Miller  v.  Huddle- 
stone^  (J)  Bench  v.  BUeSj  (c?)  Cole  v.  Turner^  (d)  Sugden  on  Pow- 
ers, (e)  The  Philanthropic  Society  v.  Kemp  (^)  Robinson  v.  Geld- 
ard,  (A)  Tempest  v.  Tempest,  (i)  Jauncey  v.  Attorney' General,  (A) 
Prichard  v.  Norris.  (I) 

For  the  plaintiff  and  the  respondents  in  the  same  interest: 
Crooke  v.  De  Vandes.  (m) 

At  the  conclusion  of  the  arguments,  the  Lord  Chancellor  de- 
cided that  the  legacies  given  at  the  death  of  the  widow  were  not 
entitled  to  priority  over  the  legacy  payable  at  Mrs.  Beecham's 
death.  The  latter  legacy  was  postponed  in  point  of  enjoy- 
ment, but  was  to  be  ranked  with  the  other  legacies  *  and  *  632 
provided  for  pari  passu  with  them  to  the  extent  to  which 
there  might  be  assets  out  of  which  the  deferred  charity  legacy  was 
properly  payable. 

Upon  the  other  points  of  the  case  his  Lordship  reserved  his 
judgment. 

(a)  1  Coll.  409.  (A)  3  Mac.  &  G.  735. 

(6)  3  Mac.  &  G.  618.  (f)   7  De  G.,  M.  &  O.  470. 

(c)  4  Madd.  187.  \k)  8  Giff.  308. 

(J)  4  Russ.  376.  (0  4  W.  R.  733. 


ie)  Vol.  2,  p.  174.  (m)  9  Ves.  197. 

(,g)  4  Beav.  581. 
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July  80. 

The  Lord  Chancellor,  after  stating  the  terms  of  the  will  down 
to.  the  bequest  to  Alice  Cockill  for  life,  and  remarking  that  in  the 
cases  of  the  legacy  of  nineteen  guineas  giyen  in  the  opening  of  the 
will  to  the  appellant  association,  and  of  the  100/.  legacy  given  in 
the  subsequent  part  of  the  will  to  the  rector  and  church-wardens 
of  the  united  parishes  of  St.  Mary  Staining  and  St.  Michael,  Wood 
Street,  both  charitable  legacies,  the  testator  had  directed  that  they 
should  respectively  be  paid  out  of  his  personal  estate  ;  and  further 
remarking,  that  the  gifts  in  favour  of  the  possible  child  of  the  tes- 
tator might  be  omitted  from  consideration,  as  there  had  been  no 
such  child  in  fact,  proceeded  as  follows :  — 

The  case,  then,  is  as  if  at  the  death  of  the  testator's  widow 
Alice  Cockill  was  tenant  for  life,  and  at  the  death  of  Alice  Cockill 
the  testator  directs  a  legacy  of  500/.  to  be  paid  to  the  appellant 
association,  which  he  again  directs  shall  be  paid  out  of  his  per- 
sonal estate. 

There  are,  therefore,  three  charity  legacies  directed  to  be  paid 
out  of  the  pure  personal  estate.  There  are  several  other  legacies 
which  I  will  denominate,  though  it  is  not  an  exact  expression,  gen- 
eral legacies. 

In  this  state  of  things,  the  question  arises  whether  the 
*  633    *  final  charity  legac/,  the  last  mentioned  charity  legacy  of 
500/.,  is  to  be  postponed  to  the  other  legacies,  and  the  Vice- 
chancellor  has  held  that  it  is. 

I  am,  however,  unable  to  concur  in  his  Honor's  view.  I  think 
it  both  clear  on  principle  and  settled  by  authority,  that  although  a 
legacy  is  deferred  as  to  its  time  of  payment,  it  must  rank  equally 
with  other  legacies  in  the  distribution  of  assets  which  are  directed 
to  be  immediately  paid.  I  think,  therefore,  that  the  trustees  in 
this  case  were  bound  to  provide  for  the  payment  of  the  500/.  legacy 
at  the  time  when  they  applied  themselves  to  the  payment  of  the 
other  legacies  ;  and  I  further  think  that  the  two  first-given  charity 
legacies  are  not  entitled  to  any  precedence  over  the  third  charity 
legacy  directed  to  be  paid  after  the  death  of  Alice  Cockill. 

But  then  another  question  arises,  thus :  — 

The  trustees  sold  a  part  of  the  real  estate,  and  invested  the  pro- 
ceeds in  the  funds,  and  those  proceeds,  therefore,  became  applicable 
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to  the  payment  of  the  general  legacies.  But,  in  consequence  of  the 
amount  of  debts  and  costs,  those  proceeds  have  not  been  sufficient 
for  payment  of  the  whole  of  those  legacies,  so  as  to  leave  the  pure 
personal  estate  for  the  payment  of  the  charity  legacies. 

The  Vice-Chancellor  was  asked  to  direct  a  sale  of  other  parts  of 
the  r^al  estate  remaining  unsold ;  but  his  Honor  held  that  the 
power  of  sale  given  to  the  trustees  was  purely  discretionary,  and 
that  he  could  not  require  them  to  exercise  it  for  the  purposes  of 
the  will.  I  think,  however,  although  agreeing  with  his  Honor 
that  the  power  is  in  its  expression  clearly  discretionary,  that  that 
power  and  that  discretion  are  given  and  intrusted  to  the 
*  trustees  for  the  purposes  of  the  will ;  and  inasmuch  as  the  *  634 
proceeds  of  any  sale  are,  when  the  sale  is  made,  at  once 
devoted  by  the  testator  to  the  payment  of  legacies  and  made  appli- 
cable for  that  purpose,  I  cannot  but  think  that  it  was  the  duty  of 
the  trustees,  finding  the  assets  insufficient  for  the  payment  of  those 
legacies,  to  hold  and  ''  consider  it  advisable  "  (taking  the  language 
of  the  power)  that  they  should  sell  a  further  part  of  the  real  estate, 
in  order  that  the  proceeds  might  receive  the  destination  to  which 
the  testator  appropriates  such  proceeds  when  and  so  soon  as  any 
sale  is  effected. 

Differing,  therefore,  with  great  respect,  from  the  Vice-Chancel- 
lor, I  think  that  all  the  three  charity  legacies  stand  in  a  parity  of 
condition  ;  that  it  was  the  duty  of  the  trustees,  at  the  death  of  the 
widow,  to  provide  for  the  legacy  which  is  not  to  be  actually  paid 
until  the  death  of  Alice  Cockill ;  that  if  the  rest  of  the  personal 
estate,  after  deducting  the  pure  personal  estate,  was  insufficient  for 
the  objects  of  the  testator's  bounty,  namely,  the  remaining  lega- 
tees, the  trustees  were  under  an  obligation  to  hold  that  the  case  for 
the  exercise  of  their  power  had  arisen,  and  that  they  should  not 
abstain  from  exercising  that  power,  and  thereby  allow  the  testator's 
intention  to  be  defeated.  The  peculiar  combinations  of  directions 
in  this  will  warrant  me,  1  conceive,  in  holding  that,  when  and  so 
soon  as  the  assets  proved  insufficient  for  payment  of  the  legacies, 
a  case  arose  for  calling  on  the  trustees  to  exercise  their  discretion- 
ary power  ;  and,  as  I  have  already  said,  the  events  arose  in  which 
it  was  their  duty  to  consider  it  advisable  to  sell  part  of  the  real 
estate  of  the  testator. 

With  regard  to  the  order  to  be  made,  I  deem  it  right,  in 
VOL.  III.  81  [  481  ] 
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•  

the  first  place,  to  reverse  so  mnch  of  the  Vice-Chancellor's 

*  635    *  order  as  declares  that  the  legacies  payable  at  the  death 

of  the  widow  were  payable  in  preference  and  priority  to  the 
legacy  of  500/.  giyen  to  the  appellant  association. 

Then,  inasmuch  as  it  appears  upon  the  facts  that  the  personal 
estate  of  all  classes  originally  was  rather  more  than  2000/.,*  that 
the  trustees  have  sold  real  estate  and  thereby  realized  a  sum  of 
1275Z.,  and  that  at  tlie  death  of  the  widow  there  was  pure  per- 
sonal estate  amounting  to  700/.,  which,  therefore,  if  it  had  been 
set  apart,  would  have  answered  the  charity  legacy  of  100/.  then 
payable,  and  provided  for  the  legacy  of  500/.,  which  is  not  even 
yet  payable  by  reason  of  the  continued  existence  of  Alice  Cockill, 
r  propose  to  declare  that  the  several  legacies,  including  the  legacy 
of  500/.  to  the  appellant  association,  are  payable  without  prefer- 
ence or  priority  inter  se;  and  to  declare  that  inasmuch  as  it 
appears  that  there  was  pure  personal  estate  enough  for  payment 
of  the  three  legacies  of  nineteen  guineas,  100/.,  and  500/.  at  the 
death  of  the  widow,  it  was  the  duty  of  the  trustees,  in  the  first 
instance,  to  set  apart  a  sufficient  amount  of  pure  personal  estate 
to  answer  those  legacies,  and  to  apply  the  rest  of  such  personal 
estate,  and  also  the  proceeds  of  the  funds  arising  from  the  sale  of 
the  real  estate  in  payment  of  the  debts  of  the  testator,  and  then 
in  payment  of  the  legacies  not  being  charitable  legacies ;  and  in 
case  such  last-mentioned  personal  estate  and  funds  are  insufficient 
for  the  payment  of  the  legacies  other  than  charitable  legacies,  to 
declare  that,  inasmuch  as  the  proceeds  of  any  sale  of  real  estate 
made  by  the  trustees  under  the  power  of  sale  are  by  tlie  will 
made  applicable  to  the  payment  of  the  legacies  other  than  chari- 
table legacies  directed  to  be  paid  at  the  death  of  the  testator's 
widow,  it  is  the  duty  of   the  trustees  to  exercise  such 

*  636    *  power  as  far  as  is  requisite  for  the  payment  of  such  last- 

mentioned  legacies. 
I  pursue  the  marshalling  directions  made  by  the  testator  him- 
self, and  appropriate  pure  personal  estate  to  pay  the  three  charity 
legacies ;  apply  the  rest  of  the  personal  estate  and  the  proceeds  of 
the  sale  already  made  of  the  real  estate  in>  payment  of  debts  and 
of  the  other  legacies  ;  and  if  that  fund  proves  insufficient,  let  the 
deficiency  be  raised  by  a  further  sale  of  the  real  estate,  which  I 
declare  it  would  in  that  event  be  the  duty  of  the  trustees  to  make, 
if  desired  so  to  do. 
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With  this  intimation  of  my  judgment,  I  leave  it  to»counsel,  with 
their  greater  knowledge  of  the  facts,  to  draw  up  the  precise  terms 
of  the  appropriate  order. 


♦  THE  ATTORNEY-GENERAL  v.  THE  PORTREEVE,    *  637 
ALDERMEN,  AND  BURGESSES  OP  AVON,  otherwise 
ABERAVON. 

1863.    June  30.    July  1.    August  4.    Before  the  Lords  Justices. 

Where  there  has  been  no  title  to  sue  at  the  time  of  the  filing  of  an  original  bill 
or  information,  a  decree  cannot  be  founded  upon  a  right  of  suit  subsequently 
acquired  and  brought  forward  by  a  supplemental  bill,  or  under  the  new 
practice  by  way  of  amendment,  a  rule  applying  not  only  in  cases  where  the 
title  to  sue  in  respect  of  the  whole  matter  of  the  suit  is  acquired  subsequently 
to  the  filing  of  the  original  bill,  but  also  in  cases  where  the  title  to  sue  in 
respect  of  any  of  the  matter  of  the  suit  is  so  acquired ;  and  the  principle  being 
that  there  must  be  a  right  of  suit  when  the  suit  is  commenced ;  and  a  supple- 
mental bill  is  not  the  commencement,  but  the  continuance  of  the  suit.* 

Persons  claiming  a  title  purely  adverse  to  a  trust  cannot  be  made  parties  to  a 
suit  for  the  execution  of  the  trust.  Talbot  ▼.  Earl  of  Radnor,  3  M.  &  K. 
252,  on  this  point,  has  been  constantly  disapproved  of  and  never  followed.' 

An  Act  of  Parliament  authorized  a  corporation  to  construct  a  market-place  and 
place  for  a  fair,  and  all  necessar}'  buildings  and  works  for  the  sale  of  com- 
modities as  therein  mentioned,  and  a  market-place  for  the  sale  of  cattle,  with 
power  to  provide  slaughter-houses,  and,  after  various  provisions  authorizing 
the  levying  and  taking  of  stallages,  rents,  and  tolls,  enacted  that  the  moneys 
arising  from  such  stallages,  rents,  and  tolls  should  be  applied,  firstly,  in  paying 
the  expenses  of  obtaining  the  Act  and  incident  thereto ;  secondly,  in  making 
and  maintaining  the  market  or  fair,  and  works  connected  therewith, 'and  the 
slaughter-houses  to  be  established  or  constructed  as  aforesaid,  and  in  payment 
of  the  interest  and  repayment  of  the  principal  of  all  moneys  borrowed  on  the 


^  In  Pinch  v.  Anthony,  10  Allen,  477,  Chapman  J.  said:  '*  We  have  found 
no  authority  that  goes  so  far  lis  to  authorize  a  party,  who  has  no  cause  of  action 
at  the  time  of  filing  his  original  bill,  to  file  a  supplemental  bill  in  order  to  main- 
tain his  suit  upon  a  cause  of  action  that  accrued  after  the  original  bill  was  filed, 
even  though  it  arose  out  of  the  same  transaction  that  was  the  subject  of  the 
original  bill."  See  MUner  v.  Milner,  2  £dw.  Ch.  114 ;  1  Dan.  Ch.  Pr.  (4th  Am. 
ed.)  401,  note  (7),  2  ib.  1515,  note  (I).  But  the  objection  to  a  supplemental 
bill  filed  with  that  object  may  be  waived.  Pinch  v,  Anthony,  10  Allen,  470 
477.     See  Pedrick  v.  White,  1  Met.  76. 

*  See  Hill  Trustees  <3d  Am.  ed.)  543. 

[488] 


*  637  CASES  IN   CHANCEBT. 

security  of  tl^  said  works,  stallages,  rents,  and  tolls ;  and  that  the  residue  of 
such  moneys  (if  any)  should  be  retained  by  the  corporation,  to  be  applied  by 
tbem  as  they  should  think  fit:  Hdd^  that  assuming  the  corporation  to  be 
entitled  to  grant  leases  of  the  market,  market-place,  and  slaughter-houses, 
they  were  not  entitled  to  demise  the  property  at  diminished  rents  upon  payment 
of  fines,  the  rents  being  devoted  to  the  maintenance  of  the  property. 

This  was  an  appeal  by  the  defendants,  the  portreeve,  aldermen, 
and  burgesses  of  Avon,  otherwise  Aberavon,  hereinafter  called  the 
appellant  corporation,  and  by  the  defendant  Griffith  Williams, 
their  common  attorney,  from  a  decree  of  the  Master  of  the  Rolls 
made  upon  the  hearing  of  the  cause,  by  which  his  Honor  declared 
that  all  and  singular  the  estates,  moneys,  property,  and  effects  of 

or  belonging  to  the  appellant  corporation  in  their  corporate 
*  638    capacity  at  the  time  of  the  granting  of  *  the  charter  of 

incorporation,  in  the  information  mentioned,  including  the 
market,  market-place,  place  for  holding  fairs,  slaughter-bouses,  and 
the  lands,  buildings,  premises,  and  appurtenances  belonging  thereto, 
in  the  information  mentioned,  and  the  right  to  levy  and  receive 
the  stallages,  rents,  and  tolls  leviable  and  receivable  under  the 
Aberavon  Market  Act,  had  become  and  were  then  vested  in  the 
defendants,  the  mayor,  aldermen,  and  burgesses  of  the  borough  of 
Aberavon,  for  the  purposes  and  subject  to  the  provisions  of  the 
Municipal  Corporations  Act  and  the  several  Acts^for  amending  the 
same,  but  subject,  nevertheless,  to  any  mortgages,  charges,  or 
incumbrances,  or  any  debts  or  obligations  of  the  appellant  corpo- 
ration lawfully  affecting  the  said  premises,  or  any  of  them,  at  the 
time  when  the  said  premises  became  vested  in  the  borough  corpo- 
ration. And  whereby  inquiries  were  directed,  first,  as  to  what  the 
estates,  moneys,  property,  and  effects  of  the  appellant  corporation 
consisted  of  at  the  time  of  the  granting  of  the  said  charter  of 
incorporation,  and  what  mortgages,  charges  or  incumbrances, 
debts  or  liabilities,  then  affected  the  same,  and  whether  any  and 
what  proceedings  were  proper  to  be  taken  with  a  view  to  the 
recovery  of  the  same  ;  and  secondly,  as  to  whether  any  and  what 
estates,  moneys,  property,  or  effects  of  or  belonging  to  the  appel- 
lant corporation  on  the  16th  of  January,  1861,  were  sold  or  other- 
wise disposed  of  between  that  date  and  the  date  of  the  charter, 
and  under  what  circumstances  respectively.  And  whereby  direc- 
tions were  given  for  the  taxation  and  payment  of  the  costs  of  tho 
suit,  and  further  consideration  was  adjourned. 
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The  case  in   the   Court  helow  is  reported  in   Mr.  Beavan's 
Reports,  (a)     The  following  are  the  material  facts :  — 

The  borough  of  Avon,  otherwise  Aberavon,  was  an 
*  ancient  borough,  and  the  appellant  corporation  were,  at  *  639 
the  time  of  the  passing  of  the  Municipal  Reform  Act  (5  & 
6  Will.  4,  c.  76),  a  corporate  body,  which  had  existed  from  time 
immemorial.  It  was  one  of  the  many  like  corporations  scattered 
through  the  country  which  was  not  made  subject  to  the  provisions 
of  the  above-mentioned  Act. 

By  an  Act  of  Parliament  made  and  passed  in  the  11th  &  12th 
of  the  Queen,  after  reciting  that  there  was  no  established  market- 
place or  place  for  holding  fairs  for  the  sale  of  horses,  cattle  or 
other  live  stock,  provisions  or  agricultural  produce,  in  and  for  the 
town  and  borough,  but  that  the  sale  was  carried  on  in  the  streets 
and  other  inconvenient  places,  and  that  the  Earl  of  Jersey  had 
agreed  to  convey  to  the  appellant  corporation,  by  way  of  free  gift, 
certain  hereditaments  described,  the  site  whereof  was  convenient 
for  the  erection  of  a  market-place  and  place  for  holding  fairs  for 
the  town  and  borough,  and  that  it  would  be  highly  advantageous 
to  the  inhabitants  of  the  town  and  borough  and  the  neighbourhood 
if  the  appellant  corporation  was  empowered  to  erect  a  market-place 
and  place  for  holding  fairs  on  the  site,  powers  were  given,  subject 
to  certain  provisions,  to  the  appellant  corporation  to  construct, 
upon  the  lands  therein  described,  a  market-place  and  place  for  a 
fair,  with  all  necessary  buildings  and  works,  for  the  sale  of  com- 
modities as  therein  mentioned,  and  also  a  market-place  for  the 
sale  of  cattle,  and  to  enter  upon,  take,  and  use  such  of  the  lands 
as  should  be  necessary  for  that  purpose,  with  power  to  provide 
slaughter-houses;  and  after  various  provisions  authorizing  the 
levying  and  taking  of  stallages,  rents,  and  tolls,  it  was  enacted, 
that  the  moneys  arising  from  the  said  stallages,  rents,  and  tolls 
should  be  applied,  firstly,  in  paying  the  expenses  of  obtaining  that 
Act  and  incident  thereto ;  secondly,  in  making  and  main- 
taining *  the  market  or  fair  and  works  connected  therewith,  *  640 
and  the  slaughter-houses  to  be  established  or  constructed  as 
aforesaid,  and  in  payment  of  tlie  interest  and  repayment  of  the 
principal  of  all  moneys  borrowed  on  the  security  of  the  said 
works,  stallages,  rents,  and  tolls,  and  that  the  residue  of  such 

(a)  Vol.  83,  p.  67. 
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moneys  (if  any)  should  be  retained  by  the  appellant  corporation 
to  be  applied  by  them  as  they  should  think  fit. 

After  the  passing  of  this  last-mentioned  Act,  and  in  the  year 
1853,  application  was  made  to  her  Majesty  in  council  by  some  of 
the  inhabitants  of  the  borough  for  the  grant  of  a  charter  of 
incorporation  for  the  borough  under  the  Municipal  Reform  Act,  in 
pursuance  of  the  powers  given  to  Ifer  Majesty  by  the  Statute 
7  Will.  4  &  1  Vict.  c.  78,  §  49,  but  this  application  was  opposed  by 
the  appellant  corporation,  and  was  not  successful. 

Subsequently,  and  in  the  year  1859,  a  further  application  on  the. 
part  of  some  of  the  inhabitants  was  made  to  her  Maj^ty  in 
council  for  the  grant  of  a  charter  of  incorporation.  This  applica- 
tion was  again  opposed  by  the  appellant  corporation.  Pending 
this  application,  and  in  the  year  1860,  the  appellant  corporation 
sold  and  disposed  of  and  conveyed  away  all  their  estates  and 
property,  except  the  town-hall  of  the  borough,  and  the  market- 
place and  slaughter-houses  constructed  under  the  Act  11th  and 
12th  of  the  Queen. 

On  the  16th  of  January,  1861,  a  communication  was  made  from 
tlie  Privy  Council  that  the  Lord  President  had  decided  on  recom- 
mending her  Majesty  to  grant  the  charter  of  incorporation  for  the 
borough. 

After  this  communication,  and  in  the  month  of  February, 
*  641  1861,  the  appellant  corporation  sold  and  conveyed  *  away 
the  town-haJl  of  the  borough;  and  they  also  came  to  an 
agreement  with  John  Jones,  another  of  the  defendants  to  the 
information,  to  grant  him  a  lease  of  the  stallages,  rents,  and  tolls 
to  be  levied  or  taken  under  the  Act  11th  &  12th  of  the  Queen  for 
the  term  of  fifty  years,  at  a  rent  of  52.  per  annum,  m  consideration 
of  a  sum  of  600/.  to  be  paid  by  him  to  them. 

It  was  under  these  circumstances  that  the  original  information 
in  the  cause  was  filed  on  the  15th  of  March,  1861,  against  the  ap- 
pellant corporation,  Griffith  Williams,  and  John  Jones,  as  defend- 
ants. It  stated  to  the  above  effect,  and  that  the  above-mentioned 
sales  and  the  agreement  to  grant  the  lease  to  the  defendant  John 
Jones  had  been  made  by  the  appellant  corporation  under  the 
apprehension  that  the  estates  vested  in  them  would,  by  the  charter 
to  be  granted,  be  taken  out  of  their  control  and  be  transferred  to 
the  corporation  to  be  created  under  the  charter,  and  in  effect  for 
the  purpose  of  defeating  such  transfer.  It  further  stated  that 
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from  time  immemorial  and  until  the  sales  therein  mentioned  the 
said  corporation  were  seised  in  fee  of  a  town-hall  and  appurte- 
nances within  the  said  town  and  borough,  and  of  large  freehold 
estates  situate  in  the  parish  of  Avon,  otherwise  Aberavon,  and  in 
the  parish  of  Michael-stone-super-Avon  and  elsewhere  in  the 
county  of  Glamorgan,  and  that  all  the  said  estates  were  held  upon 
certain  trusts  for  the  benefit  of  the  said  town  and  borough,  and 
the  burgesses  and  inhabitants  thereof.  It  further  stated  that  the 
draft  of  the  said  charter  had  been  prepared,  but  had  not  jet  been 
engrossed  or  sealed ;  and  submitted  that  any  such  lease  or  demise 
as  that  proposed  to  be  made  to  John  Jones  was  not  authorized  by 
the  Aberavon  Market  Act  or  the  statutes  incorporated  therewith, 
or  otherwise,  and  that  by  such  a  lease  and  demise  the 
stallages,  rents,  and  tolls  leviable  and  receivable  *  under  *642 
the  Act  would  be  altogether  misapplied  and  misappropriated 
and  diverted  from  the  purposes  to  which  by  the  Act  of  Parliament 
they  were  expressly  made  applicable,  and  that  no  funds  would  exist 
for  maintaining  the  market  and  fair,  and  the  works  connected 
therewith  for  the  said  slaughter-houses,  and  that  inhabitants  of 
the  town  ^d  borough  and  the  persons  using  the  market  and 
slaughter-houses  respectively  would  be  greatly  prejudiced  and 
injured.     The  prayer  was  for,  — 

(1.)  A  declaration  that  the  appellant  corporation  were  not 
authorized  by  the  Aberavon  Market  Act,  1848,  or  the  Acts  incor- 
porated therewith  or  otherwise,  to  demise  or  lease  the  stallages, 
rents,  and  tolls  leviable  and  receivable  under  the  Acts  or  any  of 
them  to  the  defendant  John  Jones,  or  any  other  person  or  persons, 
for  the  term  of  years,  upon  the  terms  thereinbefore  mentioned,  or 
upon  any  other  similar  terms  or  conditions ;  and  that  any  such 
demise  or  lease  would  be  a  breach  of  the  trusts  upon  which  the 
said  market  and  slaughter-houses,  and  the  rights  to  the  stallages, 
rents,  and  tolls  leviable  in  respect  thereof,  were  then  respectively 
vested  in  the  appellant  corporation : 

(2.)  An  injunction  to  restrain  the  appellant  corporation  from 
making,  executing,  or  granting  to  the  defendant  John  Jones,  or 
any  oUier  person  or  persons,  any  demise  or  lease  of  the  stallages, 
rents,  and  tolls,  or  any  of  tbem  leviable  or  receivable  in  respect  of 
the  said  market  or  slaughter-houses  under  the  provisions  of  the 
Aberavon  Market  Act,  1848,  for  the  term  of  years  and  upon  the 
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terms  and  conditions  thereinbefore  mentioned,  or  npon  any  sim- 
ilar terms  or  conditions,  and  from  applying  or  appropriating,  or 
causing  or  sanctioning,  or  permitting  the  application  or  appropri- 
ation of,  the  said  stallages,  rents,  and  tolls,  or  any  of  them, 

*  643    to  any  other  *  use  or  purpose  than  the  purposes  in  the 

Aberavon  Market  Act,  1848,  in  that  behalf  mentioned : 
(3.)  An  order  that  the  defendants,  or  some  of  them  other  than 
the  defendant  Griffith  Williams,  might  pay  the  costs  of  the  suit : 
(4.)  Discovery  against  the  defendant  Griffith  Williams  : 
(5.)  General  relief. 

Immediately  upon  the  filing  of  this  information,  viz.,  on  the  16th 
of  March,  1861,  an  ex  parte  injunction  was  granted  in  the  terms  of 
the  prayer. 

The  defendant  John  Jones  refused  to  accept  the  lease,  and  in 
consequence  of  his  refusal  the  lease  was,  notwitlistanding  the  in- 
junction, granted  to  the  defendant  Griffith  Williams.  No  payment, 
however,  was  made  by  him  in  respect  of  the  lease,  and  the  lease 
granted  to  him  was  shortly  afterwards  cancelled. 

In  April,  1861,  a  motion  was  made,  on  the  part  of , the  defend- 
ants, to  dissolve  this  injunction.  This  motion  was  supported  by 
affidavits  denying  that  the  estates  of  the  appellant  corporation  were 
ever  held  upon  trusts  for  the  benefit  of  the  town  and  the  burgesses 
and  inhabitants,  as  alleged  by  the  information ;  and  asserting  that, 
on  the  contrary,  they  were  the  absolute  property  of  the  appellant 
corporation;  and  further  stating  to  the  effect  that  the  appellant 
corporation  was  largely  indebted  on  mortgage  and  otherwise,  and 
that  the  sales  had  been  made  for  payment  of  the  debts  and  the  pro- 
ceeds applied  for  that  purpose,  and  that  the  600Z.  proposed  to  be 
raised  by  the  lease  was  required  for  the  same  purpose. 

It  further  appeared  from  these  affidavits  that  the  lease 

*  644   *  proposed  to  be  granted  contained  covenants  on  the  part  of 

the  lessee  for  keeping  the  demised  premises  in  repair.  This 
motion  was  met  by  counter  affidavits  asserting  acts  of  ownership 
on  the  part  of  the  inhabitants  over  the  estates  of  the  appellant  cor- 
poration. Ultimately  the  motion  was  ordered  to  stand  over  until 
the  hearing  of  the  cause.  The  defendants,  on  the  23d  of  May,  1861, 
put  in  their  answer  to  the  information,  which  was  to  the  same  efiect 
as  the  affidavits  filed  on  their  part  in  support  of  the  motion  to  dis- 
solve the  injunction. 
[488] 
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At  this  point  of  the  case,  and  on  the  2d  of  July,  1861,  the  new 
charter  was  granted,  by  which  her  Majesty,  as  well  by  virtue  of  the 
powers  and  authorities  vested  in  her  by  virtue  of  her  royal  preroga- 
tive, as  by  virtue  of  the  powers  and  authorities  given  to  her  by 
the  Act  7  Will.  4  &  1  Vict.  c.  78,  incorporated  the  inhabitants  of 
the  borough,  within  certain  limits  mentioned  in  the  charter,  by  the 
title  of  the  mayor,  ajdermen,  and  burgesses  of  the  borough  of  Aber- 
avon,  with  all  the  powers  and  authorities,  immunities,  and  privileges 
of  the  boroughs  named  in  the  schedules  to  the  Municipal  Reform 
Act,  as  if  the  said  borough  of  Aberavon  had  been  one  of  the  boroughs 
included  in  the  2d  section  of  Schedule  B.  to  the  said  Act  annexed, 
and  extended  to  the  said  inhabitants  of  the  said  borough  all  the 
powers  and  provisions  of  the  said  Act,  and  (amongst  other  things) 
granted  aiid  declared  that  the  said  mayor,  aldermen,  and  burgesses 
should  be  capable  to  take,  purchase,  and  acquire  lands,  tenements, 
and  hereditaments,  and  other  possessions  to  the  value  of  10002.  per 
annum  within  the  said  borough  over  and  above  any  real  estate  which 
the  corporation  might  be  entitled  to. 

The  information  was,  on  the  6th  of  February,  1862,  amended  by 
naming  as  defendants  the  mayor,  aldermen,  and  burgesses 
in  their  corporate  character  under  *  the  new  charter,  some-  *  645 
times  hereinafter  called  the  borough  corporation ;  and  stat- 
ing, amongst  other  things,  the  new  charter,  and  that  the  appellant 
corporation  still  remained  and  were  in  the  possession  of  the  said 
market,  market-place,  place  for  holding  fairs  and  slaughter-houses, 
and  the  buildings  and  premises  belonging  thereto,  and  in  the  receipt 
of  the  said  stallages,  rents,  and  tolls,  and  that  they  claimed  and 
insisted  that  they  were  then  entitled  to  the  same,  notwithstanding 
the  granting  of  the  said  charter  of  incorporation  and  the  creation 
of  the  said  new  corporation ;.  and  further,  that  the  appellant  cor- 
poration had,  or  ought  to  have,  in  their  hands  large  sums  of  money 
and  property  derived  by  them  from  the  sales  of  the  said  estates  as 
aforesaid,  and  from  mortgages  created  by  them  thereon,  and  from 
the  rents  and  profits  of  the  said  estates  and  the  said  stallages,  rents, 
or  tolls,  and  that  it  would  so  appear  if  accounts  were  taken  of  all 
such  moneys  and  the  application  thereof,  and  by  making  the  follow- 
ing addition  to  the  prayer,  viz. :  A  prayer  for, 

(1.)  A  declaration  that  under  and  by  virtue  of  the  Municipal 
Corporations  Act,  and  the  several  Acts  for  amending  the  same,  and 
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by  the  granting  of  the  said  charter  of  incorporation,  and  the  crea- 
tion of  the  said  new  corporation  under  the  same,  or  otherwise  by 
operation  of  law,  all  and  singular  the  said  market,  market-place, 
place  for  holding  fairs,  slaughter-houses,  and  the  lands,  buildings, 
premises,  and  appurtenances  belonging  thereto  or  connected  there- 
with, and  the  right  to  levy  and  receive  all  and  singular  the  stall- 
ages, rents,  and  tolls  leviable  and  receivable  under  or  by  virtue  of 
the  said  Aberavon  Market  Act,  and  all  and  singular  other  the 
estates,  moneys,  property,  and  effects  of  or  belonging  to  the  appel- 
lant corporation  in  their  corporate  capacity  at  the  time  of  the 

granting  of  the  said  charter  of  incorporation,  had  become 
*  646    and  were  then  vested  in  the  borough  *  corporation  for  the 

purposes  and  subject  to  the  provisions  of  the  Municipal 
Corporations  Act  and  tlie  several  Acts  for  amending  the  same,but 
subject,  nevertheless,  to  any  mortgages,  charges  or  incumbrances, 
or  any  debts  or  obligations  of  the  appellant  corporation  lawfully 
affecting  the  said  premises,  or  any  part  thereof,  at  the  time  when 
the  said  premises  became  vested  in  the  borough  corporation ;  and 
for  a  decree  upon  the  appellant  corporation  for  the  delivery  of 
possession  and  payment  over  to  the  borough  corporation  of  all 
such  premises  as  aforesaid : 

(2.)  The  necessary  inquiries  and  accounts  for  ascertaining  what 
moneys,  property,  and  effects  were  in  the  hands  of  or  belonged  to 
the  appellant  corporation  at  the  time  of  the  granting  of  the  said 
charter  of  incorporation,  and  what  mortgages,  charges  or  incum- 
brances, debts  or  liabilities  then  affected  the  same. 

The  appellant  corporation  and  the  defendant  Griffith  Williams 
put  in  their  answer  to  the  amended  information,  by  which  they 
stated  (amongst  otlier  things)  that  their  debts  and  liabilities  still 
amounted  to  1100/.  and  upwards,  and  insisted, — 

(1.)  That  the  charter  of  the  2d  of  July,  1861,  was  invalid  and 
void,  and  that  there  was  not,  and  never  had  been,  any  such  cor- 
poration as  the  mayor,  aldermen,  and  burgessea  of  the  borough  of 
Aberavon : 

(2.)  That  if  any  such  corporation  as  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  Aberavon  did  exist,  they  had  no 
estate,  right,  title,  or  interest  whatsoever  in  the  estates  and  here- 
ditaments of  the  appellant  corporation  or  any  of  them ;  and  that 
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if  thej  had,  or  claimed  to  have,  any  such  estate,  right,  title,  or 
interest  as  aforesaid  enforceable  in  equity,  they  ought  to  have  been 
parties  complainant  to  this  suit,  instead  of  being  defendants 
thereto : 

*  (3.)  That  the  suit  was  improperly  constituted  as  to    *  647 
parties  and  otherwise,  and  that  the  Informant  was  not 
entitled  to  the  relief  prayed  by  the  amended  information,  or  to 
any  relief  in  equity  as  against  them  or  either  of  them,  and  that 
the  amended  information  ought  to  be  dismissed  with  costs. 

Further  affidavits  were  afterwards  made,  both  on  the  part  of  the 
informant  and  of  the  defendants,  into  the  details  of  which  it  is 
not  necessary  to  go.  The  conclusions  to  be  drawn  from  them  and 
from  the  documents  in  proof  in  the  cause,  in  the  judgment  of  the 
Lord  Justice  Tubner,  from  whose  judgment  the  present  statement 
of  facts  is  in  the  main  taken,  were  these :  that  the  new  charter 
was  accepted  by  the  inhabitants,  and  that  the  sales  made  by  the 
appellant  corporation,  as  above  mentioned,  were  made  with  a  view 
to  prevent  the  property  falling  into  the  hands  of  the  corporation 
created  by  the  new  charter ;  but  that,  on  the  other  hand,  there 
was  no  foundation  for  the  allegation  in  the  information  of  the 
property  having  been  originally  subject  to  any  tinist  for  the  benefit 
of  the  inhabitants. 

In  this  state  of  things,  the  Master  of  the  Rolls  made  the  decree, 
the  terms  of  which  are  referred  to  above,  and  from  it  the  defend- 
ants, the  appellant  corporation  and  Griffith  Williams,  presented 
the  present  appeal. 

Mr,-  Baggallay  and  Mr.  Wm.  Pearson  appeared  for  the  inform- 
ant, in  support  of  the  decree. 

Mr.  Selun/riy  Mr.  Speedy  and  Mr.  JSverittj  appeared  for  the 
appellants.  —  In  support  of  the  decree  of  the  Court  below  it  was 
urged  (so  far  as  it  is  material  to  advert  to  the  arguments) 
*  that  upon  the  evidence  it  must  be  taken  that  the  appellant  *  648 
corporation  were  a  corporation  possessed  of  their  property 
upon  a  public  trust,  and  that  in  them,  upon  a  like  trust,  and  prior 
to  the  filing  of  the  original  information,  the  market  rents  and  tolls 
in  question  in  tlie  suit  were,  under  the  Aberavon  Market  Act, 
1848,  vested.    Even  had  the  case  been  otherwise,  all  their  rights 
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became  under  the  new  charter  vested  in  the  borough  corporation, 
who  were  properly  introduced  as  defendants  in  the  case,  with  the 
necessary  statements  as  to  the  grant  of  the  new  charter  by  way  of 
amendment. 

Stat.  15  &  16  Vict.  c.  86,  §  58  ;  5  4  6  WiU.  4,  c.  76,  §§  1,  6, 
71,  92 ;  7  Will.  4  &  1  Vict.  c.  78,  §  49 ;  The  Attomef/- General 
V.  The  Corporation  of  Leicester,  (a)  and  The  Attomey-Qeneral  v. 
Wilson^  (J)  were  referred  to. 

For  the  appellants,  it  was  contended  that  the  property  of  the 
appellant  corporation  was,  on  the  facts,  unaffected  by  any  trust, 
and  that  if  any  trust  had  been  imposed  upon  it  by  the  grant  of  the 
new  charter,  the  existence  of  such  trust  was  a  matter  subsequent 
to  the  filing  of  the  original  information,  and  consequently  not 
matter  which  could  be  introduced  into  the  record  by  way  of 
amendment  or  supplemental  information.  Even  if  it  could,  the 
appellant  corporation  would  have  been  no  proper  parties  to  the 
amended  or  supplemental  proceeding,  if  the  relator  was  right  in 
his  contention  that  they  were  merged  in  the  subsequent  borough 
corporation.  But  it  could  not  with  success  be  contended  that  any 
trust  was  imposed  by  the  grant  of  the  new  charter,  for  the  Aber^ 
avon  Market  Act,  1S48,  expressly  reserved  the  ultimate  residue 

of  moneys  in  the  hands  of  the  appellant  corporation 
*  649    *  under  it  to  the  appellant  corporation,  to  be  applied  by 

them  as  they  should  think  fit.  And  it  was  the  province  of 
a  Court  of  Law,  rather  than  of  this  Court,  to  investigate  the  effect 
of  the  statute  under  which  this  charter  was  granted. 

Tonkin  v.  LetKbridge,  (c)  PUkington  v.  Wignally  (d)  Pritchard 
V.  Draper,  (e)  and  also  The  Corporation  of  Arundel  v.  Solmes,  (^g) 
were  referred  to. 

Judgment  reserved. 

August  4. 

The  Lord  Justice  Tobner,  after  going  through  the  facts  of  the 
case  down  to  and  including  the  filing  of  the  further  affidavits,  and 

(a)  9  Beav.  546.  ((Q  2  Madd.  240. 

(6)  9  Sim.  80;  Or.  &  Ph.  1.  (e)  1  Russ.  &  Myl.  191. 

(c)  G.  Coop.  43.  (jg)  4  Beav.  825. 
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stating  that  the  conclusions  to  be  drawn  from  such  afS<}ayits  and 
from  the  documents  in  proof  in  the  cause  were,  that  the  new  char- 
ter was  accepted  by  the  inhabitants,  and  that  the  sales  made  by 
the  appellant  corporation,  as  above  mentioned,  were  made  with  a 
view  to  prevent  the  property  falling  into  the  hands  of  the  corpora- 
tion created  by  the  new  charter ;  but  that,  on  the  other  hand, 
there  was  no  foundation  for  the  allegation  in  the  information  of 
the  property  having  been  originally- subject  to  any  trust  for  the 
benefit  of  the  inhabitants,  proceeded  as  follows :  — 

This  latter  point  seems  to  me  to  be  all-important  in  the 
case  ;  for,  assuming  that  there  was  originally  no  *  trust,  I  *  650 
cannot,  speaking  with  all  deference  to  the  Master  of  the 
Rolls,  at  all  see  my  way  to  the  declaration  contained  in  this  decree 
and  the  inquiry  founded  upon  it.  Assuming  that  there  was  orig- 
inally no  trust,  there  was  not,  so  far  as  I  can  see,  at  the  time  of 
the  filing  of  the  original  information,  any  right  or  title  in  the 
Attorney-General  to  institute  a  suit  in  respect  of  any  part  of  the 
property  of  the  defendants,  except  the  market,  market-place,  and 
slaughter-houses.  The  right  to  introduce  into  the  record,  by  way 
of  amendment,  matters  which  have  accinied  subsequently  to  the 
filing  of  an  original  bill,  is,  as  I  apprehend,  a  right  which  is  given 
merely  for  the  purpose  of  saving  the  expense  of  proceeding  by 
supplemental  bill.  It  was  not,  as  I  conceive,  intended  to  alter, 
nor,  as  I  think,  does  it  alter,  the  law  and  practice  of  the  Court  in 
any  other  respect.  Now,  I  take  it  to  be  a  well-settled  rule  of  th^ 
Court  that,  where  tliere  has  been  no  title  to  sue  at  the  time  of 
the  filing  of  an  original  bill  or  information,  a  decree  cannot  be 
founded  upon  a  right  of  suit  subsequently  acquired  and  brought 
forward  by  a  supplemental  bill.  The  substratum  falling,  the  super- 
structure falls  also ;  and  I  think  this  rule  must  apply  not  only  in 
cases  where  the  title  to  sue  in  respect  of  the  whole  matter  of  the 
suit  is  acquired  subsequently  to  the  filing  of  the  original  bill,  but 
also  in  cases  where  the  title  to  sue  in  respect  of  any  part  of  the 
matter  of  the  suit  is  so  acquired  ;  for  the  principle  would  seem  to 
be  this,  that  there  must  be  a  right  of  suit  when  the  suit  is  com- 
menced, and  a  supplemental  bill  is  not  the  commencement  but  the 
continuance  of  the  suit.  If,  therefore,  the  case  rested  upon  this 
ground  alone,  I  should  think  that  the  declaration  contained  in  this 
decree,  and  the  inquiry  founded  upon  it,  could  not  be  maintained. 
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But  supposing  this  diflSculty  could  be  got  over,  there 

*  651    *  is  still  this  further  difficulty  in  the  case :  The  right  of  the 

Attorney-General  in  this  Court  can  go  no  further  than  to 
have  the  trust  executed  if  there  be  a  trust ;  but  the  claim  of  the 
appellants  is  adverse  to  the  trust ;  and  I  do  not  think  that  persons 
claiming  a  title  purely  adverse  to  a  trust  can  be  made  parties 
to  a  suit  for  the  execution  of  the  trust.  The  case  of  Talbot  v. 
Earl  of  Radnor  (a)  is  the  only  case  of  which  I  am  aware  at  all 
bearing  upon  this  point ;  and  that  case  has  been  constantly  dis- 
approved  of  and  never  followed.  This  is  not,  it  is  to  be  observed, 
the  case  of  following  trust  property ;  but  it  is  an  attempt  to  fix 
upon  property  a  trust  to  which  it  has  never  been  subject. 

There  is,  besides,  a  further  objection  to  this  declaration,  that  the 
case  made  by  the  information  rests  upon  the  operation  of  the  Act 
of  7  Will.  4  &  1  Vict.  c.  78.  Either  that  Act  gives  the  corpora- 
tion created  by  the  new  charter  a  title  to  the  property,  or  it  does 
not.  If  it  does  not,  there  is  no  foundation  for  the  information  ;  if 
it  does,  no  declaration  of  this  Court  is  needed  to  give  effect  to  it. 
It  is  not,  as  I  conceive,  the  province  of  a  Court  of  Equity  to  declare 
the  effect  of  an  Act  of  Parliament. 

For  these  reasons,  my  opinion  is,  that  this  decree  cannot  be 
maintained ;  but  I  do  not  think  that  the  case  made  by  the  informa- 
tion wholly  fails. 

The  case  made  by  the  information  as  to  the  market-place,  mar- 
ket, and  slaughter-houses,  is,  I  think,  well  founded.  The  Market 
Act  seems  to  me  to  create  a  public  trust,  which  the  Attorney-Gen- 
eral had  and  has  a  right  to  enforce.     Whether  the  defend- 

*  652    ants  were  entitled  *  to  grant  any  lease  of  this  property  it  is 

not  necessary  for  us  to  decide ;  but  assuming  that  tliey  were 
so  entitled,  they  were  not,  I  think,  entitled  to  demise  the  property 
at  diminished  rents  upon  payment  of  fines,  the  rents  being  devoted 
to  the  maintenance  of  the  property. 

In  the  result,  therefore,  my  opinion  is,  that  this  decree  should  be 
reversed,  and  a  decree  made  to  restrain  the  granting  of  any  leases 
of  this  property  upon  payment  of  fines,  and  to  dismiss  the  rest  of 
the  information  without  prejudice  to  any  other  proceeding  and 
without  costs,  and  of  course  there  will  be  no  costs  of  the  appeal. 

The  IjObd  Justice  Knight  Bruce.  —  Had  my  learned  brother 

(a)  3  M.  &  K.  252. 
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been  disposed  to  dismiss  the  whole  of  the  information  without 
costs  and  without  prejudice  to  another  suit,  I  believe  that  I  should 
have  concurred.  He  has  taken  a  view,  to  a  certain  extent,  diflFer- 
ent  from  mine,  but  I  do  not  think  it  is  incumbent  on  me  to  dissent 
from  the  decree  which  he  proposes. 


♦PERGUSSON  V.   THE  LONDON,  BRIGHTON,  AND    ♦eSS 
SOUTH  COAST  RAILWAY  COMPANY. 

1863.    July  24,  25.    August  4.    Before  the  Lords  Justices. 

A  lessee  held  under  the  same  lease  two  pieces  of  ground,  ond  on  the  southern, 
the  other,  a  corresponding  piece  of  equal  width,  on  the  northern  side  of  a 
road,  which,  at  the  date  of  the  lease,  was  a  private  road,  but  was  afterwards 
dedicated  to  the  public.  On  the  southern  piece  of  ground  the  lessee^s  house 
and  garden  were  situate ;  on  the  northern  piece  he  was  prohibited  from  build- 
ing, and  it  had  been  thrown  together  with  corresponding  pieces  of  ground 
east  and  west  of  it,  which  had  been  granted  to  other  lessees  under  the  same 
lessor,  into  one  piece  of  ground,  which  was  used  for  the  purposes  of  recreation 
and  pleasure,  and  had  been  also  let  out  to  a  butcher  as  grazing  ground  for 
sheep  and  cattle.  A  railway  company  desiring  to  take  the  northern  piece  of 
ground  only  for  the  purposes  of  their  undertaking :  Held,  by  the  Lord  Jus- 
tice TcjRNER,  affirming  the  decision  of  the  Master  of  the  Rolls,  but  dissentiente 
the  Lord  Justice  Knight  Bruce,  that  they  were  not  compellable  under  the 
92d  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  to  take  the  prop- 
erty on  the  south  side  of  the  road  also. 

Per  the  Lord  Justice  Turner.  —  The  question  as  to  what  is  included  under  the 
word  **  house  ^^  in  the  above-mentioned  section  and  Act  must  be  determined  by 
what  would  pass  under  a  conveyance  of  a  house ;  *  and  it  is  settled  that,  under 
such  a  conveyance,  the  garden  and  curtilage  will  pass,  the  principle  being, 
that  they  are  of  necessity  to  the  house,  and  not  of  pleasure  merely. 

This  was  an  appeal  motion  by  the  plaintiff  from  the  refusal  of 
the  Master  of  the  Bolls  to  grant  an  injunction  restraining  the 
defendants  from  taking,  under  the  compulsory  powers  of  their  Acts, 
part  only  of  the  plaintiff's  lands,  he  being  willing  to  sell  to  them  the 

'  See  Grosvenor  v.  The  Hampstead  Junction  Railway  Co.,  1  De  G.  &  J.  446, 
note  (1),  and  cases  cited;  1  Dart  V.  &  P.  (4th  Eng.  ed.)  197;  1  Sugden  V.  & 
P.  (8th  Am.  ed.)  73  and  note  (e) ;  Johnson  o.  Rayner,  6  Gray,  110 ;  Forbush 
V.  Lombard,  18  Met.  109;  Wooley  v.  Groton,  2  Gush.  305;  Ammidown  o.  Ball, 
8  Allen,  293. 
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whole.    The  question  in  the  case  arose  under  the  Lands  Clauses 
Consolidation  Act,  1845,  §  92,  which  enacts  as  follows :  — 

^'  And  be  it  enacted,  that  no  party  shall  at  any  time  be  required 
to  sell  or  convey  to  the  promoters  of  the  undertaking  a  part  only 
of  any  house  or  other  building  or  manufactory,  if  such  party  be 
willing  and  able  to  sell  and  convey  the  whole  thereof." 

*  664       The  case  in  the  Court  below  is  reported  in  the  33d  *  vol- 

ume of  Mr.  Beavan's  Reports,  (a)  The  following  statement 
of  the'facts,  taken  in  the  main  from  the  judgment  of  the  Lord  Jus- 
tice Turner,  is  sufficient  for  the  purposes  of  the  present  report :  — 
The  appellant  was  the  lessee  of  a  house  and  land  at  Champion 
Hill,  in  Surrey.  The  premises  demised  consisted  of  a  long  strip 
of  land  of  about  80  feet  wide,  extending  southward  from  a  road 
which  had  been  formerly  private,  but  which  was  at  the  time  when 
the  bill  was  filed  a  public  road,  and  of  a  house  on  this  strip  of  land, 
and  of  a  corresponding  strip  of  land  on  the  opposite,  the  north, 
side  of  the  road,  on  which  there  were  some  trees.  The  demise 
was  in  two  parts :  a  demise  of,  first,  all  that  piece  of  ground  situ- 
ate in  the  parish  of  St.  Giles,  Gamberwell,  in  the  county  of  Surrey, 
on  the  south  side  of  the  new  road  called  Champion  Park  Road, 
bounded  on  the  north  by  the  new  road,  and  then  setting  out  other 
boundaries,  ^'  and  all  that  messuage  or  tenement,  together  with  all 
other  the  erections  and  buildings  recently  erected  and  built "  on 
that  plot  of  land :  and  then,  secondly,  all  that  piece  of  ground 
situate  in  the  said  parish  on  the  north  side  of  the  new  road,  having  a 
frontage  thereto  of  80  feet,  and  an  average  depth  of  205  feet,  with 
the  boundaries  of  that  piece  of  land.  Then  there  were  covenants 
in  the  lease :  first,  a  covenant  on  the  part  of  the  lessee  not  to  erect 
or  build  on  any  part  of  the  said  piece  of  land  secondly  thereby 
demised  (the  piece  that  was  on  the  north  side)  ^^  any  messuage  or 
building,  coach-house,  stable,  cow-house,  or  other  building  whatso- 
ever, save  and  except  a  green-house  or  hot-house,  or  pleasure  or 
summeMiouse : "  and  then  there  was  a  covenant  on  the  part  of  the 

landlord  not  to  build  upon  the  ground  or  paddock  on  the 

*  655  east  and  west  sides  *  of  the  plot  of  ground  secondly  tliereby 

demised  any  messuage  or  dwelling-house,  coach-house  or 
stable,  or  other  erections,  save  and  except  summer-houses  or  pleas 
ure-houses  in  the  private  garden  ground,  or  a  church  or  chapel  at 

(a)  Page  103. 
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the  eastern  extremity  of  the  said  ground  or  paddock,  which  ground 
or  paddock  was  delineated  on  a  plan. 

There  had  been  corresponding  demises  of  other  strips  of  land  on 
both  sides  of  the  road  to  other  persons,  and  it  appeared  that  the 
strips  demised  to  the  appellant  and  to  some  others  on  the  north 
side  of  the  road  had  been  thrown  together  so  as  to  form  one 
plot. 

The  appellant  in  his  affidavit  said,  that  at  the  time  of  making 
the  lease  and  until  the  commencement  of  the  company's  works  no 
part  of  the  said  land  shown  on  the  plan  and  therein  coloured  green 
(that  was  the  land  to  the  north)  was  built  upon  ;  and  that  the  trees 
mentioned  in  the  affidavit  continued  standing  and  gi*owing  thereon, 
and  that  the  whole  of  the  same,  with  the  exception  of  the  sites  of 
the  trees,  was  covered  with  grass  and  turf,  and  formed  a  paddock 
or  close,  and  was  used  as  a  meadow  or  pasture-land,  and  was 
inclosed  by  low  palings  or  a  hedge  with  locked  gates,  and  with  the 
trees  thereon  formed  a  highly  ornamental  frontage  to  the  buildings 
of  the  appellant  and  the  other  lessees  ;  and  that  those  parts  of  the 
said  piece  of  land  which  were  lei  to  the  appellant  and  the  other 
lessees  were  from  time  to  time  used  by  him  and  them,  and  his  and 
their  children  and  families,  for  a  cricket-ground  and  for  recreation, 
as  part  of  the  grounds  of  the  appellant  and  the  other  lessees 
belonging  to  their  houses ;  that  that  part  of  the  piece  of  land 
which  was  comprised  in  the  lease  to  the  appellant  had  been 
only  taken  by  the  appellant  on  *  lease  as  aforesaid  as  part  *  656 
of  the  land  of  his  said  house  and  for  the  purposes  thereof ; 
and  that  from  the  date  of  the  lease  in  1848  up  to  the  time  then 
present  the  piece  of  land  No.  1  comprised  in  the  same  indenture 
(that  was  the  land  on  the  south  side  of  the  road)  had  been  occu- 
pied and  used  by  the  appellant  as  and  being  the  site  of  the  actual 
buildings  of  his  house  with  a  back  and  front  garden. 

This  was  met  by  an  affidavit  on  the  .part  of  the  respondent  stat- 
ing that  this  land  on  the  north  side  of  the  road  had  been  let  to  a 
butcher  for  the  six  years  then  last  as  a  yearly  tenant,  who  had 
used  the  same  for  the  purpose  of  grazing  his  cattle  thereon. 

The  appellant,  in  reply  to  that  affidavit,  did  not  deny  the  fact  of 

the  land  having  been  let  to  a  butcher,  but  said,  with  regard  to  the 

alleged  underletting  to  the  butcher,  that  the  appellant  had  allowed 

him  from  time  to  time  to  have  the  grazing  of  that  part  of  his 
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premises  which  was  comprised  in  the  field  on  the  north  side  of 
Champion  Park  Road,  but  that  the  butcher  had  never  had  the 
exclusive  possession  of  the  said  paddock  or  field,  or  used  the  same 
for  anj  other  purpose  than  for  grazing,  and  that  the  tenants  of  the 
other  houses  in  Champion  Park  had  used  the  same  field  for  recrear 
tion,  notwithstanding  the  use  thereof  by  the  butcher  ;  that  the 
field  was  fitted  to  be  used  for  pasture,  and  that  the  beauty  thereof, 
as  seen  from  the  appellant's  house,  was  increased  by  the  presence 
of  sheep  or  cows. 

The  respondents  required  the  land  on  the  north  side  of  the  road 
for  the  purpose  of  making  their  railway. 
*  657  The  appellant  contended  that  if  the  company  took  *  the 
land  on  the  north  side  of  the  road,  they  must  take  the  whole 
of  the  property,  including  the  land  on  the  south  side  and  the  house ; 
and  he  filed  the  bill  in  this  suit  for  the  purpose  of  restraining  the 
company  from  taking  the  land  on  the  north  side  without  at  the 
same  time  taking  the  land  on  the  south  side,  and  the  house. 

The  Master  of  the  Bolls  was  of  opinion  that  the  company  were 
not  bound  to  take  the  whole  of  the  premises,  and  he  therefore 
refused  an  injunction ;  and  from  that  order  the  present  appeal  was 
presented. 

j9fr.  Seltvyn  and  Mr.  Marten^  for  the  appellant,  contended  that 
the  land  on  the  north  side  of  the  road  was  part  of  the  appellant's 
house  within  the  meaning  of  the  Lands  Clauses  Consolidation  Act, 
1845,  §  92.  Its  being  included  in  the  lease  to  the  appellant  was 
with  a  sole  view  to  the  greater  comfort  of  the  appellant  in  the 
eqjoyment  of  the  house.  The  respondents,  therefore,  were  bound 
to  take  the  land  on  the  south  side  of  the  road  and  the  house 
thereon,  if  they  required  the  land  on  the  north  side. 


Mr.  RoU  and  Mr.  J.  JET.  Taylor,  for  the  respondents,  contended 
that  the  land  in  question  was  neither  garden  nor  curtilage,  and 
would  not  pass  by  a  grant,  devise,  or  demise  of  Uie  house ;  and 
that  the  fact  of  its  being  separated  by  the  road  made  an  essential 
difierence,  in  favour  of  the  respondents,  from  the  cases  which  had 
previously  occurred. 

Mr.  SelwyUj  in  reply* 
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The  following  authorities  were  cited  as  to  the  meaning  of 
the  word  " house ;  "  viz. :  as  occurring  in  a  grant,  devise,  •or  •  668 
demise  :  Co.  Litt.,  (a)  Sheppard's  Touchstone,  (&)  Cruise's 
Digest,  (<?)  Smith  v.  Martin^  (ci)  Doe  d.  Clements  v.  CollinSy  (e) 
SibonY,  Hibon;  (^)  and  as  used  in  the  92d  section  of  the  Lands 
Glauses  Consolidation  Act,  1845 :  Lard  Orosvenor  v.  The  Hamp- 
stead  Junction  Railway  Company^  (K)  Cole  v.  The  West  London 
and  Crystal  Palace  Railway  Company^  (i)  King  v.  The  Wycombe 
Railway  Company,  (A)  Hewson  v.  The  London  and  South-icestem 
Railway  Company,  (t)  Governors  of  St.  Thomases  Hospital  v.  Char" 
ing  Cross  Railway  Company,  (m)  Chambers  v.  The  London,  Chat- 
ham, and  Dover  Railway  Company,. (n)  Sparrow  v.  The  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company,  (p) 

Judgment  reserved. 

August  4. 

The  Lord  Justice  Turner  (after  stating  the  facts  to  the  effect  of 
the  statement  of  them  hereinbefore  contained,  and  referring  to  the 
terms  of  the  92d  section  of  the  Lands  Clauses  Consolidation  Act, 
1845),  proceeded  as  follows :  — 

The  question  for  us  is,  whether  the  strip  of  land  on  the  north 
side  of  the  Champion  Park  Road  is  or  is  not  to  be  considered  as 
part  of  the  appellant's  house.  Unfortunately,  I  and  my  learned 
brother  differ  in  our  judgment  upon  the  point.  The  Master  of  the 
BoUs^  however,  has  held  that  this  land  to  the  north  was  not  part  of 
the  house,  and  I  agree  in  that  view.* 

•  The  principle  which  governs  cases  of  this  description  *  659 
was  settled  in  the  case  of  Lord  Robert  Orosvenor  v.  The 
Hampstead  Junction  Railway  Company,  (A)  and  the  question  is 
to  be  determined  by  what  would  pass  under  a  conveyance  of  a 
^^  house."  Li  my  judgment  the  strip  on  the  north  would  not  pass 
under  such  a  conveyance. 

(a)  Pages  5b,  66b.  (i)  27  Bear.  242. 

(6)  Page  94.  (A;)  28  Beay.  104. 

(c)  Tit.  32,  "  Deed,"  c.  26,  §  40.  (0  8  W.  R.  467. 

(d)  8  Wms.  Saund.  400,  n.  (m)  IJ.  &  H.  400. 
(0  2  T.  R.  498.  (n)  11  W.  R.  497. 

(y)  11  W.  R.  466.  (o)  2  De  G.,  M.  &  G.  94. 


(A)  1  De  G.  ft  J.  446. 


[499] 


*  669  CASES  IN  CHANGEB7. 

There  are  many  cases  on  the  subject,  many  more  than  were 
referred  to  in  the  argument,  and  I  have  looked  into  them.  Most 
of  the  early  authorities  are  referred  to  in  Hill  v.  Q-range,  (a)  col- 
lected in  a  side-note  in  that  case.  They  fully  settle  that  the  gar- 
den and  curtilage  pass  by  a  conveyance  of  the  house. 

It  seems,  indeed,  never  to  have  been  disputed  that  the  curtilage 
would  pass ;  but  the  early  cases  seem  to  have  differed  on  the  ques- 
tion whether  the  garden  would  pass.  Ultimately,  however,  it  was 
settled  that  it  would.  It  is  important,  I  think,  to  consider  the 
principle  upon  which  this  was  so  settled,  and  I  take  it  to  have 
been  this,  —  that  the  garden  was  matter  of  necessity  and  not  of 
pleasure  to  the  house.  It  was  so  held  in  Garden  v.  Tuck.  (5) 
There  tliere  was  a  devise  of  a  messuage  to  which  a  garden  and  curti- 
lage belonged ;  the  whole  were  joined  together,  and  inclosed  with 
a  wall.  The  garden  and  curtilage  were  held  to  pass,  for,  as  it  was 
said,  ^^  a  curtilage  is  as  parcel  of  a  house,  and  shall  pass  in  case  of 
a  feoffment  without  saying  cum  pertinentiisJ'^  It  appears,  indeed, 
in  BoUe's  Abridgment,  (c)  that  a  feofihient  of  the  curtilage,  and 
the  curtilage  only,  will  pass  the  house.  Reverting,  however,  to 
Carden  v.  Tuck^  the  Court,  after  disposing  of  the  question  as  to 
the  curtilage,  doubted  whether  the  garden  would  pass,  because  it 
was  said  it  was  but  a  place  of  pleasure.  Ultimately,  how- 
*  660  ever,  *  the  Court  resolved  that  the  garden  would  pass, 
because,  as  it  was  said,  ^^  it  is  as  well  for  necessity  as 
pleasure."  We  have  here,  therefore,  I  think,  the  principle  upon 
which  a  garden  passes  by  the  conveyance  of  a  house  merely  (I  am 
not  speaking  of  the  case  of  the  conveyance  of  a  house  with  the 
appurtenances) ;  viz.,  that  it  is  of  necessity  and  not  of  pleasure 
merely. 

That  principle  seems  to  me  to  be  no  less  applicable  to  the  ques- 
tion, whether  more  than  a  garden  can  pass  by  the  conveyance  of 
a  house. 

It  is  impossible,  I  think,  in  this  case  to  say  that  this  strip  to  the 
north  is  of  necessity,  or  any  thing  more  than  of  pleasure,  to 
the  house.  I  agree,  therefore,  in  the  conclusion  of  the  Master  of 
the  Bolls,  and  think  his  order  refusing  the  injunction  right.  I 
need  hardly  add,  that  I  am  fortified  in  that  opinion  by  the  position 
of  this  strip,  the  use  to  which  it  has  been  applied,  and  the  fact  of 

(a)  Plowd.  171  a.  (6)  Cro.  Elis.  89.  (e)  Feoffinent  D. 
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its  having  been  thrown  together  with  the  other  strips  and  let  in 
the  mode  appearing  by  the  evidence.  This  motion,  therefore  (I 
agreeing  in  the  conclusion  of  the  Master  of  the  Bolls),  must  be 
refused,  but  the  costs,  I  think,  should  be  costs  in  the  cause. 

The  Lord  Justice  Knight  Bruce. — I  am  unwilling  to  attribute 
to  the  legislature  the  intention  of  passing  a  law  which  should  be 
subject  to  the  interpretation  which  (I  need  not  say  with  probable 
correctness)  the  Master  of  the  Bolls  and  the  Lord  Justice  have 
considered  themselves  bound  to  put  upon  it.  I  do  not  myself  so 
interpret  the  provisions  of  the  Act  of  Parliament  in  question ;  and 
in  my  judgment  the  appellant,  according  to  the  true  construction 
of  the  Act,  is  entitled  to  an  injunction.  The  judgments,  however, 
of  the  Master  of  the  Bolls  and  of  my  learned  brother  being  other- 
wise, no  injunction  can  be  granted. 
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BAILWAY  COMPANY. 

1864.    June  4,  6,  23.    Before  the  Lords  Justices. 

A  person  held  under  a  lease,  granted  in  1853,  a  house,  with  the  grounds  and 
premises  thereto  belonging,  and  also  an  adjoining  field,  hereinafter  called 
Field  A.  This  field  had,  prior  to  the  lease,  been  occupied  separately  from 
the  house,  and  was  separately  demised  by  the  lease.  The  field  in  question 
was  of  irregular  width,  the  wider  part  of  it  being  at  the  south  end,  where  it 
adjoined  the  house  and  grounds,  and  the  field  gradually  tapering  and  becom- 
ing narrower  towards  the  north.  The  lessee,  afler  the  grant  of  the  lease, 
added  to  and  enlarged  the  house,  and  took  the  southern  part  of  the  field  into 
the  garden,  and  erected  stables  and  other  buildings  at  the  south-east  comer 
of  the  field.  In  1857  he  became  the  lessee  of  another  field,  hereinafter  called 
Field  B.,  lying  on  the  west  side  of  the  narrow  part  of  Field  A.,  and  extending 
to  the  north  beyond  that  field.  In  this  lease  of  1857  there  was  included  a 
cottage,  with  a  garden  and  cow-house  belonging  to  it,  lying  immediately  to 
the  north  of  Field  A.  Field  B.  extended  towards  the  west  considerably 
beyond  the  grounds  lying  immediately  to  the  north  of  the  dwelling-house, 
and  at  the  time  when  the  suit  was  instituted  forming  part  of  the  garden.  It 
formed  the  northern  boundary  not  only  of  the  house  and  garden,  but  of  other 
houses  lying  to  the  west  of  the  lessee^s  house.  The  lessee,  afler  the  grant  of 
the  lease  of  Field  B.,  took  a  small  part  of  it  into  his  garden ;  threw  down  the 
hedge  between  Fields  A.  and  B.,  leaving  standing  a  row  of  trees  which 

[  501  ] 


*  661  CASES  IN  OHANOEBT. 

appeared  to  have  grown  in  the  hedge ;  made  a  graTel  walk  under  the  trees 
and  past  the  cottage  up  to  a  public  road  into  which  it  opened,  and  also 
another  gravel  walk  along  the  south  side  of  Field  B. ;  and  built  sheds  and  a 
poultry-house  and  piggerj  in  the  south-west  comer  of  the  field,  and  used  the 
cottage  and  garden  and  cow-house  for  his  coachman's  residence. 
Field  B.,  however,  was  separated  from  the  garden  by  a  ha-ha,  having  in  it  an 
iron  rail  fence ;  but  there  were  ornamental  bridges  over  this  ha-ha  leading 
into  the  field.  The  field  was  used  by  the  lessee  for  keeping  his  cows,  and 
occasionally  for  pleasurable  purposes,  such  as  archery  and  dancing. 

A  railway  company  desiring  to  take  and  enter  upon  portions  of  Fields  A.  and 
B.,  for  the  purpose  of  their  undertaking,  paid  into  Court  the  value  of  the 
land  as  fixed  by  a  surveyor,  and  executed  a  bond  under  the  Lands  Clauses 
Consolidation  Act,  1845,  §  85,  and  proceeded  to  make  their  railway,  which 
when  completed  passed  over  Field  B.  and  the  narrow  part  of  Field  A.  to  the 
north  on  an  embankment.  It  so  passed  to  the  south  of  the  coachman's  cottage 
and  garden,  thus  cutting  them  off  from  the  house ;  but  it  did  not  touch  any 
erections  in  the  field,  except  perhaps  the  comer  of  the  cow-house. 

When  the  railway  had  been  completed  and  was  on  the  point  of  being  opened, 
the  lessee  filed  his  bill  against  the  company,  stating  the  lease  of  1853,  but 
taking  no  notice  of  that  of  1857  or  his  interest  in  Field  B.,  submitting  that 
the  house  and  premises  comprised  in  the  lease  of  1853  constituted  a  house 
within  the  92d  section  of  the  Act,  and  seeking  a  declaration  that  the  company 
was  bound  to  purchase  his  interest  in  the  whole  of  such  house  and  premises, 
and  consequential  relief.  The  Master  of  the  Rolls  having  dismissed  the  bill 
without  prejudice  to  the  plaintiff  bringing  an  action  of  ejectment:  Hdd^  — 

(1.)  By  the  Lord  Justice  Turnkr  {dubitantt  the  Lord  Justice  Kkioht  Bhucb), 
that  the  dismissal  of  the  bill  was  right ;  and  by  the  Lord  Justice  Knioht 
Bruce  (the  Lord  Justice  Turner  yielding  the  point),  that  the  direction  that 
the  dismissal  was  to  be  without  prejudice  to  the  proceedings  in  ejectment  was 
right  also. 

(2.)  By  both  the  Lords  Justices,  tiiat  a  termor  is  entitled  to  the  benefit  of  the 
92d  section  of  tiie  Lands  Clauses  Consolidation  Act,  1845,  although  his  option 
would  not  affect  the  owner  of  the  fee. 

Per  the  Lord  Justice  Turnbr  :  The  land  taken  by  the  company  for  the  railway 
was  not  part  of  the  plaintiff^s  **  house  *'  within  the  meaning  of  the  92d  section 
of  the  Lands  Clauses  Consolidation  Act,  1845,  not  being  such  as  would  pass 
by  a  conveyance  of  the  house.  Ferguswn  v.  The  London^  Brighton,  and 
South  Coast  Bailway  Company  (supra,  p.  653)  adhered  to. 

Semble  (agreeing  with  the  Master  of  the  Rolls),  that  in  cases  of  this  nature  a 
plaintiff  cannot  insist  that  some  portion  of  his  property  shall  be  taken  as  part 
of  his  house,  and  that  another  portion  of  it,  which  is  in  precisely  the  same 
position,  shall  not  be  so  taken. 

But  semble  (disagreeing  with  the  Master  of  the  Rolls),  that  upon  the  record,  as 
it  stood  in  this  case,  the  respondents  might  have  been  decreed  to  take  the 
whole  of  the  lessee^s  property  if  they  were  bound  to  do  so,  and  that  if  upon 
the  record  as  it  stood  such  a  decree  could  not  have  been  made,  leave  to 
amend  might  have  been  given. 
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Quasre,  whether  the  bill  might  not  hare  been  dismissed  solely  on  the  ground  of 
the  lessee  having  delayed  filing  it  until  the  railway  was  on  the  point  of  being 
opened.* 

This  was  an  appeal  by  the  plaintifif  from  the  dismissal  by  the 
Master  of  the  Bolls  of  the  appellant's  bill  without  costs  and 
without  prejudice  to  his  bringing  an  *  action  of  ejectment.    *  662 
The  question  in  the  case  arose  under  the  Lands  Clauses 
Consolidation  Act,  1845,  §  192.  (a) 

The  case  in  the  Court  below  is  reported  in  the  83d  volume  of 
Mr.  Beavan's  Beports.  (J)  The  following  statement  of  facts, 
taken  in  the  main  from  the  judgment  of  the  Lord  Justice  Turner, 
is,  when  coupled  with  the  further  facts  mentioned  in  that  judg- 
ment, sufficient  for  the  purposes  of  this  report :  — 

The  appellant  was  tenant  of  a  house,  at  the  time  when  the  suit 
was  instituted,  called  St.  Arvans,  at  Penge,  under  an  indenture  of 
lease  dated  the  16th  of  September,  1853,  by  which  indenture 
Thomas  Griffiths  demised  the  house  and  premises,  then  called 
No.  8,  Boyston  Villas,  with  the  grounds  and  premises 
thereunto  belonging,  and  *  also  a  piece  or  parcel  of  land  *  668 
adjoining  the  demised  house,  and  called  the  Shoulder  of 
Mutton  field,  containing  2a.  2r.  7p.,  to  the  appellant  for  the  term 
of  twenty-eight  years  from  the  24th  of  June,  1858. 

The  Shoulder  of  Mutton  field  was  of  irregular  width,  the  wider 
part  of  it  being  at  the  south  end,  where  it  adjoined  the  house  and 
grounds,  and  the  field  gradually  tapering  and  becoming  narrower 
towards  the  north.  The  appellant,  after  the  grant  of  the  lease, 
greatly  added  to  and  enlarged  the  house.  He  also  took  the 
southern  part  of  the  Shoulder  of  Mutton  field  into  the  garden, 
and  erected  stables  and  other  buildings  at  the  south-east  corner  of 
the  field. 

In  the  year  1857,  he  obtained  a  lease  of  another  field  called 
Bank's  field,  lying  on  the  west  side  of  the  narrow  part  of  the 
Shoulder  of  Mutton  field,  and  extending  to  the  north  beyond  that 
field.  In  this  lease  there  was  included  a  cottage  with  a  garden 
and  cow-house  belonging  to  it  lying  immediately  to  the  north  of 
the  Shoulder  of  Mutton  field.  This  field,  ciJled  Bank's  field, 
extended  towards  the  west  considerably  beyond  the  grounds  lying 
immediately  to  the  north  of  the  appellant's  house,  and,  at  the 

(a)  Set  out  above,  p.  653.  (b)  Page  644. 

1  See  Kerr  Inj.  201,  202. 
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time  when  the  suit  was  instituted,  forming  part  of  his  garden. 
It  formed  the  northern  boundary,  not  only  of  the  appellant's  house 
and  garden,  but  of  other  houses  lying  to  the  west  of  the  appel- 
lant's house. 

The  appellant,  after  he  obtained  the  lease  of  this  field,  had 
taken  a  small  part  of  it  into  his  garden ;  had  thrown  down  the 
hedge  between  this  field  and  the  Shoidder  of  Mutton  field,  leaving 
standing  a  row  of  trees  which  appeared  to  have  grown  in  the 
hedge;  had  made  a  gravel-walk  imder  the  trees  and  past  the 
cottage  up  to  a  public  road  into  which  it  opened,  and  also 

*  664    another  gravel-walk   *  along  the  south  side  of  the  field ; 

had  built  sheds  and  a  poidtry-house  and  piggery  in  the 
south-west  corner  of  tlie  field,  and  had  used  the  cottage  and 
garden  and  cow-house  for  his  coachman's  residence. 

This  field,  however,  was  separated  from  the  appellant's  garden 
by  a  ha-ha,  having  in  it  an  iron  rail  fence,  but  there  were  orna- 
mental bridges  over  this  ha-ha  leading  into  the  field.  The  field 
was  used  by  the  appellant  for  keeping  his  cows  and  occasionally 
for  pleasurable  purposes,  such  as  archery  and  dancing. 

The  respondent's  railway  passed  over  Bank's  field  and  the  narrow 
part  of  the  Shoulder  of  Mutton  field  to  the  north  on  an  embank- 
ment of  the  height  of  seventeen  feet.  It  so  passed  to  the  south 
of  the  coachman's  cottage  and  garden,  thus  cutting  them  off  from 
the  house,  but  it  did  not  touch  any  of  the  erections  in  the  field, 
except,  perhaps,  the  corner  of  the  cow-house. 

On  the  5th  of  December,  1862,  the  respondents  served  the 
appellant  with  the  usual  notice  to  treat  for  the  land  required  by 
them,  and  in  a  few  days  afterwards  they  paid  into  Court  the  value 
of  the  land  required  by  them  as  fixed  by  a  surveyor,  and  also 
delivered  to  the  appellant  a  bond  in  conformity  with  the  provisions 
of  the  86th  section  of  the  Lands  Clauses  Consolidation  Act. 
They  thereupon  entered  upon  the  land  and  began  to  make  their 
railway.  The  appellant,  soon  after  the  notice  to  treat  had  been 
served  and  the  bond  delivered  to  him,  gave  a  counter-notice  to  the 
respondents,  requiring  them,  if  they  took  any  portion  of  his  land, 
to  take  the  whole  which  was  comprised  in  his  leases;  but  no 
further  steps  appeared  to  have  been  taken  by  the  appellant  until 
the  filing  of  the  bill  in  this  cause. 

*  665       *  The  bill  was  filed  on  the  27th  June,  1863,  when  the 

railway  had  been  completed  and  was  on  the  point  of  being 
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opened.  It  stated  the  lease  of  the  16th  September,  1858,  and  set 
forth  in  a  schedule  a  plan  of  the  premises  comprised  in  that 
lease,  but  it  took  no  notice  of  the  lease  of  1857,  or  of  the  appel- 
lant's interest  in  Bank's  field,  beyond  containing  an  allegation  that 
under  their  Acts  the  respondents  were  empowered  to  purchase  not 
only  the  Ir.  2p.  hereinafter  mentioned,  but  also  certain  other  lands 
belonging  to  the  appellant  situate  in  the  parish  of  Battersea, ''  and 
adjoining  the  before-mentioned  premises.''  In  the  twelfth  para- 
graph of  the  bill  the  appellant  submitted  that  the  house  and  prem- 
ises shown  on  the  plan  constituted  a  house  within  the  meaning  of 
the  92d  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  and 
that  the  respondents,  by  reason  of  their  taking  the  piece  of  land 
containing  Ir.  2p.  (that  was  the  quantity  of  the  land  taken  by  the 
railway  crossing  the  Shoulder  of  Mutton  field,  but  not  including 
the  quantity  taken  in  Bank's  field),  were  bound  to  purchase  the 
appellant's  interest  in  the  whole  of  the  premises  shown  on  the  plan. 
The  prayer  of  the  bill  was  for  a  declaration  that  the  respondents 
were  bound  to  purchase  the  interest  of  the  appellant  in  the  whole 
of  the  premises  shown  on  the  plan  (namely,  the  Shoulder  of  Mut- 
ton field  and  his  garden  and  house)  ;  and  that  the  purchase  and 
compensation  money  payable  to  the  appellant  might  be  determined 
by  a  jury  under  the  provisions  of  the  Lands  Clauses  Act ;  and  that 
the  respondents  might  be  restrained  by  injunction  from  remaining 
in  possession  of,  or  proceeding  to  construct  their  railway  or  works 
or  use  the  same  upon,  the  piece  of  land  coloured  red  (that  was 
where  the  railway  crossed  the  Shoulder  of  Mutton  field),  or  any 
part  thereof,  until  they  had  paid  to  the  appellant  the  amount  of  the 
purchase  or  compensation  money  which  should  be  awarded 
to  the  appellant  under  the  provisions  of  the  *  Lands  Clauses  *  666 
Consolidation  Act,  1845,  or  until  the  respondents  had  de- 
posited in  the  bank  the  value  of  the  appellant's  interest  in  the 
whole  of  the  premises  under  the  85th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845. 

The  appellant  having  moved  for  the  injunction  prayed  by  the 
bill,  the  motion  stood  over  until  the  hearing  of  the  cause,  and, 
upon  the  cause  being  heard,  the  Master  of  the  Bolls  made  the 
decree  under  appeal. 

Mr.  Selvfyn  and  Mr.  JBullj  for  the  appellant.  —  The  land  in  ques- 
tion is  part  of  the  appellant's  house  within  the  92d  section.    It 
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was  part  of  the  curtilage,  and  would  have  passed  under  a  convey- 
ance of  the  house,  and  the  circumstance  of  the  appellant  holding 
adjoining  property  under  a  different  lease,  and  not  requiring  the 
company  to  take  also  the  other  property,  on  which  the  judgment 
below  proceeded,  could  not  support  it.  The  appellant  had  origi- 
nally required  the  company  to  take  the  whole,  and  had  never 
declined  to  convey  the  whole  if  they  desired  him  to  do  so,  which 
they  never  had  done. 

They  referred  to  Co.  Litt.  (a)  Shep.  Touch.  (J)  Jac.  Law 
Diet,  (c)  Lord  Orosvenor  v.  3f%«  Hampstead  Junction  Railway 
Company^  (d)  Elng  v.  The  Wycombe  Railway  Company,  (e) 

Mr.  Baggallay  and  Mr.  Kekeunch,  for  the  respondents,  the  Lon- 
don, Chatham,  and  Dover  Railway  Company.  —  It  has  never  been 
held  that  a  meadow,  such  as  this  land  is,  or  even  that  pleasure- 
grounds  are  within  the  92d  section.    In  Fergiisson  v.  The  London^ 

Brighton,  and  South  Coast  Railway,  (^)  a  cricket-field  held 
*  667    under  *  the  same  lease  with  the  house,  separated  from  it 

and  the  garden  only  by  a  private  road,  was  held  not  to  be 
part  of  the  house.  According  to  the  argument  for  the  appellant, 
a  park  of  100  acres  might  be  called  part  of  a  house.  Moreover, 
the  appellant  could  not  sell  the  entire  interest  in  the  land,  being 
only  entitled  to  a  term. 

[Their  Lordships  held  that  a  termor  was  entitled  to  the  benefit 
of  the  section,  allbough  his  option  woidd  not  affect  the  owner  of 
the  fee.] 

The  appellant  did  not  by  his  bill  require  the  company  to  buy  the 
whole  of  the  property,  or  offer  to  sell  it  to  them.  Had  he  done  so, 
the  defendants  might  have  taken  a  different  course,  and  not  have 
bought,  as  they  had  done,  the  reversion  of  this  parcel  of  land  only. 
In  any  view  of  the  case,  the  delay  of  the  appellant  excluded  any 
claim  for  relief  in  this  Court. 

(a)  Page  56.  ((Q  1  De  6.  &  J.  446. 

(6)  Page  94.  (e)  28  Beav.  104. 

(c)  Tit.  '*  Cnrttlage.^  Ig)  Bupra,  p.  663. 
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Mr.  Selwyn^  in  reply,  referred  to  Doe  d.  Clements  v.  Collins^  (a) 
and  contended  that  delay  did  not  affect  the  appellant's  right  to 
relief  at  the  hearing,  and  was  only  material  on  an  interlocutory 
application.  The  appellant,  however,  here  had  protested  against 
the  proceedings  of  the  company. 

[The  Lord  Justice  Knight  Bruc£  referred  to  Clegg  v.  Ednumdr 
eon.  (by\ 

Clegg  v.  Edmorideon  (5)  was  a  case  of  partnership.  But  even  in 
such  a  case  as  that  it  had  been  held  that  mere  lapse  of  time  does 
not  take  away  a  right.    Hart  v.  Clarke,  (c) 

Judgment  reserved. 

June  28. 

*  The  Lord  Justice  Turner  (after  stating  the  facts  to  the    *  668 
effect  of  the  statement  of  them  hereinbefore  contained)  pro- 
ceeded as  follows :  — 

The  ground  on  which  the  Master  of  the  Bolls  proceeded  in  dis- 
missing this  bill  appears  to  have  been  that,  according  to  the  case 
as  it  stands  upon  the  pleadings,  fche  Court  had  no  authority  to 
compel  the  respondents  to  take  the  premises  described  in  the 
schedule  to  the  bill,  as  the  appellant  was  in  possession  and  enjoy- 
ment not  only  of  those  premises,  but  of  Bank's  field  also,  and  did 
not  ask  that  the  respondents  should  take  this  latter  field  ;  in  effect, 
that  if  the  Shoulder  of  Mutton  field  was  part  of  the  appellant's 
house  (as  the  appellant  by  the  bill  contended  it  was).  Bank's  field 
was  also  part  of  the  house,  and  that  the  appellant  could  not  elect 
what  should  be  taken  to  be  part  of  his  house.  So  far  as  the  case 
depends  upon  this  latter  point,  I  am  by  no  means  disposed  to  differ 
from  the  opinion  of  the  Master  of  the  Rolls.  I  do  not  think  that, 
in  cases  of  this  nature,  a  plaintiff  can  be  entitled  to  insist  that 
some  portion  of  his  property  shall  be  taken  as  part  of  his  house, 
and  that  another  portion  of  it,  which  is  in  precisely  the  same  posir 
tion,  shall  not  be  so  taken.  To  hold  this  would  be,  in  some  cases, 
to  enable  a  plaintiff  to  retain  what  is  valuable  and  throw  upon  the 
companies  what  may  be  of  little  or  no  value.  The  Court,  and  not 
the  plaintiff,  must  decide  what  is  part  of  the  house. 

(a)  2  T.  R.  498.  (6)  8  De  G..  M.  &  G.  787. 

(c)  6  De  G.,  M.  &  G.  282 ;  6  H.  L.  Cu.  688. 
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But,  with  all  deference  to  the  Master  of  the  Rolls,  I  am  not  sat- 
isfied that,  although  concurring  with  him  in  the  principle  of  his 
judgment,  I  should  be  prepared  to  follow  the  course  which  he  has 
adopted.  I  doubt  whether,  having  regard  to  the  answer  of  the 
respondents,  they  might  not  have  been  decreed  to  take  the  whole 
of  the  appellant's  property,  if  they  were  bound  to  do  so  ;  and 
whether,  upon  the  record  as  it  stands,  if  such  a  decree 

*  669    *  could  not  have  been  made,  leave  to  amend  ought  not  to 

have  been  given.  It  is  not,  however,  in  my  opinion,  neces- 
sary for  us  to  decide  these  points,  and  I  therefore  say  no  more  upon 
them. 

In  my  judgment  the  land  taken  by  the  respondents  for  their 
railway  is  not  part  of  the  appellant's  house  within  the  meaning  of 
the  92d  section  of  the  Lands  Clauses  Consolidation  Act,  1845.  It 
would  not,  as  I  think,  pass  by  a  conveyance  of  the  house.  The 
lease  of  the  16th  September,  1858,  seems  to  me  to  show  that  the 
Shoulder  of  Mutton  field  was  not  at  that  time  considered  even  as 
belonging  to  the  house,  much  less  as  part  of  it.  The  house  and 
the  field  had,  it  appears,  up  to  that  time  been  separately  occupied, 
and  the  field  is  separately  demised  by  the  lease.  It  is  even  more 
clear  that  Bank's  field  could  not  have  been  part  of  the  house  until 
the  lease  of  it  to  the  appellant  was  granted.  What  has  been  done 
since  these  fields  were  demised  to  the  appellant  is  not,  in  my 
opinion,  sufiicient  to  have  made  them  part  of  the  appellant's 
house.  It  is  one  thing  whether  they  are  part  of  the  grounds  con* 
nected  with  the  house ;  another  whether  they  are  part  of  the  house 
itself,  and  would  pass  by  a  conveyance  of  it.  They  are  described 
in  the  appellant's  evidence  as  pleasure-grounds.  For  the  reasons 
which  I  assigned  in  Fergu$san  v.  London^  Brighton^  and  South 
Coast  Railway  Company^  (a)  I  doubt  whether,  even  if  they  were 
entitled  to  that  description,  they  could  be  considered  as  part  of 
the  appellant's  house  within  the  meaning  of  the  92d  section.  But 
I  think  it  is  going  too  far  to  call  these  fields  pleasure-grounds. 
They  seem,  indeed,  to  be  occasionally  used  for  the  purposes  of 
pleasure ;   but  looking  to  the  purposes  of  pleasure,  for 

*  670    which,  according  to  the  evidence,  •  they  have  been  used, 

they  can  only  have  been  so  used  at  some  seasons  of  the 
year.  The  substantial  purpose  for  which  they  have  been  used 
appears  to  be  that  of  keeping  the  appellant's  cows.    That  there  is 

(a)  Supra,  p.  663  [note  (1)  and  copet  cited]. 
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a  row  of  trees  in  these  fields,  and  that  there  are  gravel-walks  on 
two  sides  of  them,  and  an  opening  from  the  walk  into  the  road, 
are  facts  which,  even  if  they  could  be  held  to  entitle  the  fields  to 
the  designation  of  pleasure-grounds,  could  not,  I  think,  make  them 
part  of  the  house.  Neither  do  I  think  that  the  fact  of  the  coach- 
man's house  standing  in  one  of  the  fields  could  make  the  fields 
part  of  the  house.  If  so,  every  house  in  any  one's  grounds  in 
which  servants  were  permitted  to  live  would  be  part  of  his  house. 
If,  indeed,  it  is  to  be  held  that  these  fields  are  part  of  the  appel- 
lant's house,  I  do  not  see  why  every  part  of  a  large  park  would  not 
be  entitled  to  be  considered  as  part  of  the  mansion  standing  in 
the  park,  and  pass  by  a  conveyance  of  the  mansion.  There  would 
be  no  limit  to  the  extent  to  which  cases  of  this  description  might 
be  carried. 

It  was  pressed,  in  the  argument  on  the  part  of  the  respondents, 
that  the  fact  of  the  appellant  not  having  filed  this  bill  until  the 
railway  was  on  the  point  of  being  opened,  was  of  itself  a  sufficient 
ground  for  dismissing  the  bill ;  but  it  is  unnecessary  to  give  any 
opinion  upon  that  point.  I  desire,  however,  to  be  understood  as 
not  being  satisfied  that  the  bill  might  not  well  have  been  dismissed 
upon  this  ground  alone.  There  is,  of  course,  as  was  urged  on  the 
part  of  the  appellant,  a  great  distinction  between  the  position  in 
which  plaintiffs  stand  upon  an  interlocutory  application  for  an 
injunction,  and  at  the  hearing  of  a  cause  ;  but  parties  must  under- 
stand that,  if  thoy  think  proper  to  stand  by  and  see  moneys 
expended  to  a  large  amount,  they  will  be  in  great  danger  of 
losing  their  rights,  especially  in  cases  of  this  *  description,  *  671 
in  which  there  are  other  remedies  provided  for  them. 

We  are  asked  by  the  respondents  to  strike  out  so  much  of  the 
decree  as  directs  the  dismissal  of  the  bill,  to  be  without  prejudice 
to  the  proceedings  in  ejectment.  If  the  case  had  rested  with  me 
alone,  I  should  have  been  disposed  to  do  so ;  but  my  learned 
brother  being  of  opinion  that  this  part  of  the  decree  should  stand, 
I  yield  to  his  opinion. 

This  appeal  must,  in  my  opinion,  be  dismissed ;  but,  under  the  cir- 
cumstances of  the  case,  should,  I  think,  be  dismissed  without  costs. 

The  Lord  Justice  Knight  Bruce.  —  My  learned  brother  being 
of  opinion  that  the  appeal  should  be  dismissed  without  costs,  that 
of  course  will  be  the  order  of  the  Court  For  myself,  I  entertain 
some  doubt. 
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♦  672  *  WOODWARD  v.  WOODWARD. 

1863.    May  28.    July  80.    Before  the  Lord  Chancellor  Lord  Westburt. 

A  married  woman  can  contract  in  respect  of  her  separate  estate  with  her  husband ; 
and  if  she  hand  him  money,  part  of  the  income  of  her  separate  estate,  upon  a 
contract  of  loan,  she  may  sue  him  upon  that  contract.^ 

Quasret  whether  in  the  bare  case  of  money,  part  of  the  income  of  a  married 
woman^s  separate  estate,  being  handed  over  by  her  to  her  husband,  this  Court 
would  of  necessity  raise  an  assumpsit  for  repayment  of  the  money  so  handed 
over. 

Circumstances  under  which  a  married  woman  was  held,  upon  the  evidence,  to 
have  lent,  and  not  given,  to  her  husband  a  sum  of  money,  part  of  the  income 
of  her  separate  estate,  and  to  be  entitled  to  prove  upon  his  estate  in  an 
administration  sait  as  a  creditor  in  respect  of  the  loan. 

This  was  an  appeal  from  a  decision  of  bis  Honor  the  Yice-Chan- 
oellor  Stuart  in  a  suit  instituted  by  tlie  trustees  of  the  will  of 
Francis  Woodford,  the  testator  in  the  cause,  for  the  administra- 
tion of  his  estate,  whereby  his  Honor  admitted  the  claim' of  the 
testator's  widow  to  prove  against  the  estate  as  a  creditor  for  600/. 

On  the  marriage  of  the  claimant  with  the  testator,  a  settlement 
was  executed  whereby  a  considerable  amount  of  property,  of  which 
the  claimant  was  then  possessed,  was  3ecured  to  her  for  her  sepa- 
rate use.  The  income  of  this  separate  estate  was  large,  and  she 
had  the  uncontrolled  disposal  of  it,  having  a  separate  banking  ac- 
count, and  in  every  respect  dealing  with  the  property  as  ^feme  sole. 

In  August,  1856,  the  testator  was.  pressed  for  payment  of  a  bond 
debt  of  2000/.  due  to  a  Mr.  Holmes,  who  had  brought  an  action  to 
recover  it.  The  testator  was  unable  to  pay  the  money;  and,  being 
much  pressed,  he  received  from  the  claimant  a  check  upon  her 
bankers  for  600/.  That  check,  together  with  400/.  of  his  own 
money,  he  paid  to  Mr.  Bevan,  the  attorney  of  Mr.  Holmes,  on  the 
lattcr's  account  and  in  part  payment  of  the  debt. 

Shortly  afterwards  the  testator  died ;  but  no  claim  was 

•  673    *  advanced  by  the  widow  in  respect  of  the  600/.  prior  to  the 

claim  now  raised  in  this  suit. 

*  See  2  Story  £q.  Jnr.  §  1868;  Perkins  v.  Perkins,  62  Barb.  581;  8.  C. 
7  Lansing,  19. 
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The  question  which  depended  upon  the  evidence  was  whether  or 
not  the  600/.  had  been  advanced  by  the  claimant  to  the  testator  as 
a  loan  or  as  a  gift ;  and  the  evidence  on  the  point  stood  thus :  — 

On  the  one  hand,  the  claimant  in  her  affidavit  distinctly  averred 
that  the  6002.  was  lent  to  the  testator  upon  his  engagement  to 
repay  it ;  and  Mr.  Sevan,  in  an  affidavit  made  by  him,  stated  that 
when  the  testator  produced  the  check  for  the  600Z.,  together  with 
the  400 Z.,  be  told  Mr.  Bevan  that  it  was  money  which  he  had 
borrowed  from  his  wife,  or  his  wife's  trustees,  for  the  witness's 
memory  was  not  distinct  as  to  the  precise  expression  used. 

On  the  other  hand,  the  testator's  son,  who,  at  the  time  of  which 
he  spoke,  must  have  been  very  yoimg,  deposed  that,  in  conversation 
after  the  death  of  his  father,  the  claimant  spoke  of  the  money  as 
money  which  she  had  given  to  the  testator.  Another  witness 
named  Mary  !4skew,  a  maid-servant,  deposed  that  the  claimant,  in 
enumerating  what  she  had  done  for  the  testator,  spoke  of  her 
having  given  him  a  sum  of  600Z.  The  testator*s  solicitor  and  the 
testator's  brother  gave  evidence,  which,  in  the  opinion  of  tlie 
Lord  Chancellor,  —  from  whose  judgment  the  present  statement  of 
the  case  is  in  substance  taken,  —  merely  proved  that  shortly  before 
his  death  the  tqstator  enumerated  with  great  distinctness  and 
particularity  all  the  debts  that  he  owed,  even  down  to  the  ordinary 
weekly  debts  that  were  owing ;  but  that  in  that  enumeration  he 
did  not  include  the  6002.  received  from  his  wife. 

*  The  Vice-Chancellor  having  held  upon  the  evidence  that    *  674 
the  600/.  in  question  was  a  loan,  and  not  a  gift,  the  present 
appeal  was  brought  from  his  Honor's  decision. 

Mr.  Malins  and  Mr.  Freeman^  for  the  appellant. 

Mr.  Bacon  and  Mr.  Surrage^  for  the  claimant. 

Mr.  Craig  and  Mr.  Moherts,  for  the  plaintiff  in  the  suit. 

Mr.  Freematij  in  reply.  , 

The  Lord  Chancellor,  after  stating  the  facts  of  the  case  down  to 
the  death  of  the  testator,  the  non-existence  of  any  prior  claim, 
and  the  raising  by  the  claimant  of  her  present  claim,  proceeded  as 
follows :  — 

Wisely  or  otherwise,  this  Court  has  established  the  independent 
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personality  of  ^feme  covert  with  respect  to  property  settled  to  her 
separate  ase.  It  is  a  remarkable  instance  of  legislation  by  judicial 
decision,  whereby  the  old  common  law  has  been  entirely  abrogated, 
and  the  power  of  the  wife  to  contract  with  her  husband  has  been 
established.  I  do  not  go  so  far  as  to  say  that  in  the  bare  case  of 
a  sum  of  money,  part  of  the  income  of  her  separate  estate,  being 
handed  over  by  her  to  her  husband,  this  Court  would  of  necessity 
raise  an  assumpsit  for  the  repayment  of  the  money  so  handed 
over.  But  it  is  quite  clear  that  if  money,  part  of  the  income  of 
her  separate  estate,  be  handed  over  by  her  to  her  husband,  upon  a 
contract  of  loan,  she  may  sue  her  husband  upon  that  contract.^ 

[His  Lordship  then  went  through  and  commented  on  the  evi- 
dence in  the  present  case,  remarking  on  the  affidavit  of  the 
*  675  claimant ;  that,  with  reference  to  Mr.  Sevan's  *  testimony, 
it  was  more  conclusive ;  that,  with  regard  to  the  evidence 
of  the  testator's  son,  it  was  difficult  to  put  any  great  reliance  upon 
the  use  of  the  word  "  given  "  in  a  conversation,  supposing  even 
that  conversation  to  be  accurately  represented  by  the  witness,  nor, 
in  effect,  would  it  be  material,  inasmuch  as  if  there  had  been  a 
contract  of  loan,  the  effect  of  the  contract  could  not  be  done  away 
with  by  the  claimant  telling  the  witness,  the  son  of  the  borrower, 
that  the  money  was  a  gift  on  her  part ;  and  that  a  similar  obser- 
vation applied  to  the  affidavit  of  Mary  Askew.  With  reference  to 
the  evidence  of  the  testator's  solicitor  and  of  the  testator's 
brother,  his  Lordship  remarked  that  the  mere  fact  that  the  testator 
did  not  include  the  600Z.  debt  in  the  enumeration  of  the  debts  he 
owed  amounted  to  little  or  nothing,  and  did  not  affect  the  question, 
supposing  evidence  to  exist  that  the  advance  was  a  debt,  and 
neither  a  gift  nor  a  contribution  to  the  household  expenses.  His 
Lordship  then  proceeded  thus :  — ] 

Upon  the  whole  case,  I  think  that  the  distinct  oath  of  the 
claimant  is  confirmed  in  the  strongest  manner  by  the  testimony  of 
Mr.  Bevan,  which  is  direct  testimony,  proving,  out  of  the  mouth 
of  the  testator,  the  borrower  himself,  the  existence  of  an  engage- 
ment on  his  part  to  repay  the  money  borrowed.  The  claimant 
has  established  her  position  as  a  creditor  upon  the  testator's 
estate,  and  her  proof  in  respect  of  this  600/.  must  be  allowed. 

1  See  1  Dan.  Cfa.  Pr.  (4th  Am.  ed.)  109. 
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PAWLEY  V.  COLYER, 

1863.    May  8.    June  12,  20.    August  4.    Before  the  Lords  Justices. 

A  tenant  for  life  of  mortgaged  property,  which,  subject  to  the  mortgage,  was  in 
settlement,  presented  a  petition  in  a  snit  between  persons  claiming  under 
the  mortgagee,  who,  on  his  side,  had  settled  the  mortgage  debt ;  and  by 
such  petition  the  petitioner  sought  liberty  to  pay  into  Court  the  mortgage 
debt,  and,  on  so  doing,  an  order  for  transfer  of  the  mortgage  to  her,  or  to 
such  person  or  persons  as  she  should  direct.  Held,  affirming  the  decision 
of  the  Vice-chancellor  KumERSLET,  that  the  petition  was  rightly  dismissed 
with  costs,  as,  in  the  absence  of  special  contract,  all  that  a  mortgagee  is 
compellable  to  do  is  to  reconvey  to  the  mortgagor  or  his  assigns,  and  he 
may  refuse  to  convey  the  mortgaged  premises  to  any  one  who  is  to  become, 
by  that  conveyance,  mortgagee  or  assignee  of  the  mortgagee. — James  v. 
Biou  (3  Swanst.  234,  241),  followed.* 

The  tenant  for  life  of  property  held  by  a  mortgagee  in  possession  filed  a  bill  to 
redeem  all  the  charges  on  the  property,  including  a  legacy  charged  upon 
it  by  the  will  of  an  ancestor  of  her  testator ;  for  an  account  of  what  was 
due  to  herself  in  respect  of  the  excess  of  the  rents  received  by  the  mort- 
gagee beyond  interest  on  the  mortgage  debt ;  for  a  charge  upon  the  prop- 
erty in  cespect  of  what  was  so  due ;  and  for  consequential  relief:  ffdd,  — 

1 .  That  she  had  a  right  to  a  charge  upon  the  property  for  the  excess. 

2.  That  she  had  a  right,  in  case  she  redeemed,  to  all  the  cost-s  of  the  suit  as 

against  the  parties  taking  in  remainder  under  her  testator^s  will. 
Form  of  decree  in  these  respects,  and  directing  redemption  according  to  the 
priorides  of  the  incumbrances  and  the  rights  of  the  parties  taking  under 
the  plaintiff  ^s  testator^s  will,  and  of  settling  the  ultimate  equity  of  redemp- 
tion subject  to  the  trusts  of  such  will ;  also  as  regarded  a  derivative  mort- 

This  was  an  appeal  by  a  petitioner  named  Maria  Pawley  from 
an  order  of  the  Yice-Chancellor  Eindebsley,  in  a  suit  of  Colyer 
y.  Colyer^  whereby  his  Honor  dismissed  her  petition  with  costs. 
The  appeal  was  heard  with  the  original  hearing  (by  consent  of  all 
parties)  of  a  suit  of  Pawley  v.  Colyer^  which  was  a  redemption 
suit  instituted  by  the  appellant  in  the  Court  of  the  Master  of  the 
Bolls. 

The  following  were  tlie  facts  of  the  case,  which  were  compli- 
cated, but  which  it  is  necessary  to  state  in  detail,  in  order  to 

1  See  lAmison  v.  Drake,  105  Mass.  564. 
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render  intelligible  the  decree  in  the  suit  of  Pawley  v.  Colyevj 
which  it  is  considered  useful  to  set  out  in  extenso :  — 

By  an  indenture  dated  the  Slst  of  October,  1821,  Henry 

*  677    Pawley  mortgaged,  by  demise  for  1000  years,  •  to  James 

Colyer,  his  son-in-law,  for  800Z.,  certain  hereditaments  in 
the  parishes  of  Eynsford  and  Farningham,  in  Kent,  or  one  of  them, 
whereof  Henry  Pawley  was  seised  in  fee-simple. 

Henry  Pawley  had  three  children,  viz.,  a  son,  John  Pawley,  and 
two  daughters,  Grace  Pawley,  and  Mary,  who  in  1812  had  married 
James  Colyer. 

By  indentures  dated  respectively  the  27th  of  December,  1823, 
the  above-mentioned  mortgage  for  800^  was  transferred  to  William 
Hardyman  Colyer  and  Charles  Colyer  upon  trust  to  receive  and 
get  in  and  invest  the  mortgage  money  and  interest  (together 
with  certain  other  trust-funds  in  one  of  the  indentures  now  in 
statement  referred  to,  and  in  which  was  included  a  sum  of  3712/. 
7«.  6d.  secured  by  the  bond  of  William  Hardyman  Colyer),  and  to 
stand  possessed  thereof  upon  certain  trusts  for  the  benefit  of  Mary 
Colyer  during  her  life  ;  and  after  her  death  in  trust  for  all  or  any 
or  such  one  or  more  of  the  child  and  children  of  James  Colyer  by 
her  or  any  future  wife  as  therein  mentioned. 

Henry  Pawley  by  his  will  dated  the  9th  of  December,  1824, 
devised  to  his  wife,  Grace  Pawley  the  elder,  and  her  assigns, 
certain  specified  real  estate,  including  the  hereditaments  comprised 
in  the  mortgage  of  the  31st  of  October,  1821,  and  which  were 
described  as  conmionly  called  and  known  by  the  name  of  Buss's 
Farm,  subject  as  to  part  of  such  real  estate  to  a  certain  rent- 
charge  to  which  they  were  subject ;  and  after  her  decease  he  gave 
and  devised  the  said  premises  so  subject  as  aforesaid  to  his  son 
John  Pawley,  and  to  his  heirs  and  assigns  for  ever,  subject  and 
chargeable  nevertheless  to  and  with  the  payment  of  a 

•  678    legacy  of  lOOOZ.  to  the  testator's  daughter  *  Grace  Pawley, 

and  of  the  like  legacy  to  his  daughter  Mary  Colyer. 
Henry  Pawley  died  on  the  7th  of  September,  1825. 
By  an  indenture  dated  the  23d  of  November,  1829,  and  indorsed 
on  tiie  mortgage-deed  of  31st  October,  1821,  John  Pawley  further 
charged  the  hereditaments  therein  comprised  with  a  sum  of  200{. 
and  interest  in  favour  of  James  Colyer. 

Grace  Pawley  tlie  elder,  the  widow  of  Henry  Pawley,  died  on 
the  25th  of  January,  1882,  and  prior  to  the  date  of  the  indentures 
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next  hereinafter  mentioned  Mary  Colyer's  legacy  of  1000/.  was 
paid. 

By  indentures  of  lease  and  release  dated  respectively  the  2d  and 
8d  of  December,  1883,  and  the  release  being  made  between  John 
Pawley  of  the  first  part,  Grace  Pawley  of  the  second  part,  and 
James  Colyer  of  the  third  part,  the  hereditaments  comprised  in 
the  mortgage-deed  of  81st  October,  1821,  were  conveyed  in  fee  to 
James  Colyer  by  way  of  mortgage  for  securing  2000Z.,  one  moiety 
thereof  being  made  up  of  the  two  sums  of  800/.  and  200/.  already 
owing,  and  the  other  moiety  being  a  fresh  advance  to  John  Pawley. 

By  indentures  of  lease  and  release  dated  respectively  the  2d  and 
8d  of  June,  1887,  and  the  release  being  made  between  John  Paw- 
ley of  the  first  part,  Orace  Pawley  his  sister  of  the  second  part, 
and  James  Colyer  of  the  third  part,  after  reciting  that  Grace 
Pawley's  1000/.  legacy  under  her  father's  will  had  not  been  paid, 
and  that  James  Colyer  had  agreed  to  take  upon  himself  the 
payment  thereof,  and  that  Grace  Pawley  had  agreed  •to  *  679 
release  John  Pawley  from  all  future  personal  liability  to 
pay  the  same,  without  prejudice  to  the  charge  upon  the  heredita- 
ments devised  by  Henry  Pawley's  will  in  respect  of  such  legacy  ; 
and  reciting  in  efiect  that,  upon  an  account  stated  between  them, 
John  Pawley  was  indebted  to  James  Colyer  in  a  balance  of  500/. 
(exclusive  of  the  2000/.  secured  by  the  mortgage  of  8d  December, 
1833),  and  that  James  Colyer  had  immediately  before  the  execu- 
tion of  the  indenture  now  in  statement  lent  John  Pawley  a  further 
sum  of  500/. ;  it  was  witnessed  that,  in  consideration  of  the  sums 
of  500/.  and  500/.  so  due  and  paid,  and  in  consideration  of  James 
Colyer's  having  made  himself  liable  to  pay  the  1000/.  legacy  to 
Grace  Pawley,  making  together  2000/.,  and  in  consideration  of 
further  sums  to  be  advanced  not  exceeding  with  the  said  2000/. 
the  sum  of  3000/.,  John  Pawley  charged  the  hereditaments  com- 
prised in  the  indentures  of  2d  and  3d  December,  1838,  with  the 
payment  of  the  said  2000/.,  with  interest,  and  such  further  sum  or 
sums  of  money  as  should  be  thereafter  advanced  to  him  by  James 
Colyer  (not  exceeding  3000/.),  with  interest,  in  addition  to  the 
2000/.  and  interest  secured  by  the  indentures  of  2d  and  8d  Decem- 
ber, 1833.  And  by  the  indenture  now  in  statement  certain  speci- 
fied hereditaments  (being  those  devised  by  the  will  of  Henry 
Pawley,  other  than  Buss's  Farm),  and  also  all  and  singular  other 
the  messuages  or  tenements,  lands,  hereditaments,  and  premises 
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whatsoever  of  John  Pawley,  or  of  which  he  was  possessed  or  inter- 
ested in  possession,  reversion,  remidnder,  or  expectancy,  in  the 
several  parishes  of  Ejnsford  and  Farningham  aforesaid,  or  either 
of  them,  were  with  their  appurtenances  released  to  James  Coljer 
in  fee-simple  by  way  of  mortgage  for  securing  the  2000/.  and 
interest  and  further  advances  and  interest.  By  the  same  indent- 
ure James  Colyer  covenanted  with  John  Pawley  that  he 
*680  would  not  call  in,  and  John  Pawley  *  covenanted  with 
James  Colyer  that  he  would  not  pay  off,  the  said  sums  of 
2000/.  and  2000/.,  or  any  further  sum  which  might  be  advanced, 
without  eighteen  months'  notice. 

By  an  indenture  dated  the  28th  of  March,  1844,  and  made 
between  John  Pawley  of  the  first  part,  James  Colyer  of  the  second 
part,  and  William  Hardyman  Colyer  of  the  third  part,  John 
Pawley  mortgaged  to  William  Hardyman  Colyer  in  fee  all  and 
singular  the  several  hereditaments  and  premises  comprised  in  the 
hereinbefore-stated  indentures  with  their  appurtenances,  to  secure 
800/.  and  interest  and  further  advances  and  interest,  such  further 
advances  not  to  exceed  with  the  800/.  the  sum  of  1000/.  And  by 
the  indenture  now  in  statement  James  Colyer  covenanted  not  to 
advance  any  further  moneys  pursuant  to  the  proviso  in  that 
behalf  contained  in  the  indenture  of  8d  June,  1887,  but  that  he 
would,  out  of  the  moneys  which  should  be  received  by  him  under 
the  same  indenture,  pay  Grace  Pawley,  her  executors,  administra- 
tors, or  assigns,  her  legacy  of  1000/.,  and  keep  William  Hardyman 
Colyer  indemnified  against  it. 

John  Pawley  by  his  will  dated  the  11th  of  November,  1840,  and 
therefore  made  before  the  date  of  the  lastly  hereinbefore-stated 
indenture,  after  directing  payment  of  his  debts  and  funeral  and 
testamentary  expenses  out  of  his  residuary  personal  estate,  gave 
and  devised  to  Charles  Brown  and  William  Crockford  all  his  free- 
hold niessuages  or  tenements,  farms,  lands,  hereditaments,  and 
real  estate  and  estates  whatsoever  situate  in  the  several  parishes 
of  Farningham  and  Eynsford  and  Chelsfield,  in  Kent  or  elsewhere, 
with  their  appurtenances,  to  hold  the  same  (subject  to  the  mort- 
gage then  lately  executed  by  him  the  said  testator  to  his  brother- 
in-law  James  Colyer  of  certain  parts  of  his  said  freehold 
*  681    *  estates)  unto  and  to  the  use  of  the  said  Charles  Brown 
and  William  Crockford,  their  heirs  and  assigns,  upon  trust 
from  time  to  time  with  and  out  of  the  rents,  issues,  and  profits  of 
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his  said  freehold  messuages  or  tenements,  farms,  lands,  heredita- 
ments, and  real  estate  and  estates,  but  subject  and  without  preju- 
dice to  the  said  mortgage  thereinbefore  referred  to,  to  pay  the 
necessary  expenses  of  keeping  the  same  hereditaments  and  every 
of  them  in  good  and  tenantable  repair  and  condition,  and  also  of 
keeping  the  same  messuages  or  tenements  and  all  erections  and 
buildings  well  and  sufficiently  insured  against  fire  (except  only  in 
such  cases  where  the  lessee  or  lessees  of  the  same  hereditaments 
or  any  part  of  them  was  or  were  liable  to  repair  and  insure  the 
same)  ;  and  after  payment  thereof,  and  subject  thereto  and  other- 
wise subject  as  aforesaid,  from  time  to  time  to  pay  the  clear 
residue  of  such  rents,  issues,  and  profits  to  his  wife  Maria  Pawley 
during  her  life  (provided  she  should  so  long  continue  his  widow 
and  unmarried,  but  not  otherwise)  to  and  for  her  own  use  and 
benefit;  and  upon  and  after  the  decease  or  marriage  of  Maria 
Pawley  (whichever  event  should  first  happen),  and  in  case  there 
should  be  no  child  of  his  marriage  with  her  who  should  be  living 
at  the  time  of  such  her  decease  or  marriage  again,  upon  trust, 
after  and  subject  to  the  payment  of  the  necessary  expenses  of 
keeping  the  said  hereditaments  in  repair  and  insured  against  fire 
as  aforesaid,  and  also  subject  to  the  said  mortgage  afiecting  part 
of  tlie  said  hereditaments  as  aforesaid,  to  pay  one  moiety  of  the 
clear  residue  of  the  rents,  issues,  and  profits  of  the  said  heredita- 
ments to  his  sister  Mary  Colyer  for  her  life,  and  to  pajr  the  other 
moiety  of  the  clear  residue  of  such  rents,  issues,  and  profits  as 
aforesaid  to  his  sister  Orace  Pawley  for  her  life ;  and  upon  and 
after  the  decease  of  Mary  Colyer,  then,  as  to  one  moiety  of  the 
said  messuages  or  tenements,  farms,  lands,  hereditaments, 
and  real  estate  and  *  estates,  with  the  appurtenances  (sub-  *  682 
ject  to  the  said  mortgage  as  aforesaid),  upon  various  trusts 
for  the  benefit  of  the  children  of  Mary  Colyer;  and  upon  and 
after  the  decease  of  Orace  Pawley,  then,  as  to  the  other  moiety  of 
the  said  messuages,  tenements,  lands,  hereditaments,  and  real 
estate  and  estates,  with  the  appurtenances  (subject  to  the  said 
mortgage  as  aforesaid),  upon  various  trusts  for  the  benefit  of  the 
children  of  Orace  Pawley ;  but  in  case  it  should  happen  that 
either  one  of  them  Mary  Colyer  and  Orace  Pawley  should  happen 
to  die  without  leaving  any  child  of  her  body  lawfully  begotten 
living  at  the  time  of  her  decease,  then  and  in  that  case  upon  trust 
from  and  after  the  decease  of  such  either  one  of  them  Mary 
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Golyer  and  Grace  Pawley  who  should  so  die  without  leaving  anj 
child  as  aforesaid,  to  pay  the  whole  of  the  clear  residue  of  the 
rents,  issues,  and  profits  as  aforesaid  (subject  to  the  said  mort- 
gage and  otherwise  subject  as  aforesaid)  unto  the  other  or  surri- 
vor  of  them  Mary  Oolyer  and  Grace  Pawley  who  might  happen  to 
be  living  at  the  death  of  such  either  one  of  them  as  aforesaid  for 
the  life  of  such  survivor ;  and  upon  and  after  the  decease  of  the 
survivor  and  longest  liver  of  them  Mary  Colyer  and  Grace  Pawley, 
and  in  case  such  survivor  or  longest  liver  should  leave  any  child 
or  children  of  her  body  lawfully  begotten  living  at  such  her 
decease,  then,  as  to,  for,  and  concerning  the  whole  of  his  said 
messuages  or  tenements,  farms,  lands,  hereditaments,  and  real 
estate  and  estates  and  every  part  thereof,  with  the  appurtenances 
(subject  to  the  said  mortgage  as  aforesaid),  upon  trust  for  such 
last-mentioned  child  if  only  one ;  and  if  more  than  one,  then  unto 
all  and  every  such  children  equally  to  be  divided  between  or 
among  such  children,  share  and  share  alike  as  tenants  in  common 
(and  not  as  joint-tenants),  and  his  or  her  or  their  respective  heirs 
and  assigns  for  ever ;  and  in  case  it  should  happen  that  at 
•  683  the  time  of  the  decease  of  the  *  survivor  or  longest  liver  of 
Mary  Colyer  and  Grace  Pawley  as  aforesaid  there  should 
be  no  such  child  of  the  body  of  such  survivor  lawfully  begotten 
then  living,  then  upon  trust  (subject  as  aforesaid)  for  his  own 
right  heirs  for  ever.  And  the  testator  thereby  appointed  Charles 
Brown  and  William  Crockford  trustees  and  executors,  and  his  wife 
Maria  Pawley  executrix  of  his  will. 

By  a  codicil  to  his  will  dated  the  8th  of  January,  1846,  John 
Pawley  appointed  William  Dray  his  executor  and  trustee  instead 
of  William  Crockford. 

John  Pawley  died  in  September,  1849,  and  his  will  and  codicil 
were  proved  on  the  17th  of  October,  1849,  by  his  widow  Maria 
Pawley  and  by  Charles  Brown  and  William  Dray. 

Maria  Pawley  did  not  marry  again  after  the  death  of  John 
Pawley. 

William  Hardyman  Colyer  died  in  September,  1845. 

By  an  indenture  dated  the  16th  of  May,  1850  (indorsed  on  the 
mortgage-deed  of  the  28th  of  March,  1844),  and  made  between 
the  executors  and  trustees  of  William  Hardyman  Colyer's  will  of 
the  first  part,  James  Colyer  of  the  second  part,  Charles  Colyer, 
who  was  the  surviving  trustee  of  the  settlement  of  27th  of  Decern- 
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ber,  1823,  of  the  third  part,  and  John  Hayward  of  the  fourth  part, 
after  recitals  showing  the  title  of  the  parties  of  the  first  part ;  an<f 
reciting  that  the  principal  sum  of  800/.  secured  by  the  mortgage 
of  28th  March,  1844,  still  remained  due,  but  that  all  interest  had 
been  paid,  and  also  that  the  two  principal  sums  of  20002.  and 
20002.  secured  by  the  mortgage-deeds  of  the  2d  and  8d  December, 
1833,  and  3d  June,  1837,  still  remained  due  to  James 
Colyer  upon  the  last-mentioned  mortgage  *  securities ;  and  *  684  ' 
reciting  that  it  had  been  agreed  between  the  parties  thereto 
of  the  second  and  third  parts  respectively  that  the  within-men- 
tioned mortgage  security  for  800/.  and  interest,  viz.,  that  of  the 
28th  March,  1844,  although  subsequent  in  date  to  the  two  before- 
mentioned  securities  to  James  Colyer  for  2000/.  and  2000/.  and 
interest  respectively,  should  stand  in  priority  of  payment  over  such 
last-mentioned  securities  to  James  Colyer,  and  that  James  Colyer 
had  accordingly  consented  to  join  in  and  execute  the  indenture 
now  in  statement,  and  to  enter  into  such  covenant  on  his  part  as 
was  thereinafter  contained,  and  that  Charles  Colyer  had  agreed  to 
take  a  transfer  of  the  therein  within-written  mortgage  security  for 
800/.  and  interest  in  manner  thereinafter  expressed ;  it  was  wit- 
nessed that,  in  consideration  of  800/.  paid  by  Charles  Colyer  to 
the  parties  thereto  of  the  first  part,  all  and  singular  the  heredita- 
ments and  premises  comprised  in  the  therein  within-written  in- 
denture of  the  28th  of  March,  1844,  were  released  to  John 
Hayward  and  his  heirs,  to  the  use  of  Charles  Colyer,  his  heirs 
and  assigns  for  ever,  subject  nevertheless  as  to  such  part  of  the 
same  hereditaments  to  which  the  same  related  to  the  mortgage 
thereon  for  securing  800/.  and  interest  created  by  the  indenture  of 
the  31st  of  October,  1821,  and  as  to  all  the  hereditaments  com- 
prised-in  the  therein  within-written  indenture,  subject  to  the 
proviso  for  redemption  contained  in  the  therein  within-written 
indenture.  By  virtue  of  the  same  indenture  and  a  deed-poll  dated 
the  following  day,  and  also  indorsed  on  the  indenture  of  28th 
March,  1844,  the  principal  sum  of  800/.  secured  by  the  therein 
within-written  indenture  and  all  the  interest  thereon  was  assigned 
to  Charles  Colyer,  his  executors,  administrators,  and  assigns,  in 
part  payment  of  the  bond-debt  of  3712/.  7«.  6c/.  due  from  William 
Hardyman  Colyer,  which  was  comprised  in  the  settlement  of  27th 
December,  1823. 
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*  685       *  By  a  written  memorandum  dated  the  2l8t  of  April, 

1854,  and  signed  by  James  Colyer,  after  reciting  that  he 
was  entitled  to  the  mortgage  for  2000/.  charged  upon  certain 
hereditaments  at  Eynsfprd  and  Farningham  by  the  indentures  of 
2d  and  .Sd  December,  1838,  but  which  hereditaments  were  subject 
to  two  mortgage  securities  for  800/.  and  800/.  and  interest,  having 
priority  over  the  said  mortgage  security  of  2d  and  3d  December, 
^1838,  respectively  created  by  the  indentures  of  2l8t  October,  1821, 
and  28th  March,  1844,  and  reciting  that  Charles  Colyer  had  lent 
him  115/.,  James  Colyer  acknowledged  the  deposit  with  Charles 
Colyer,  in  order  to  secure  the  payment  of  the  same  sum  with  inter- 
est, of  the  indentures  of  2d  and  3d  December,  1883,  and  under- 
took that  as  soon  as  the  prior  mortgages  of  the  81st  October,  1821, 
and  the  28th  March,  1844,  should  have  been  paid  off,  and  the  title- 
deeds  and  writings  relating  to  the  said  hereditaments  and  premises 
should  have  come  to  his  hands,  or  be  in  his  possession  in  respect 
or  in  right  of  the  said  security  of  the  2d  and  3d  of  December,  1883, 
the  same  deeds  and  writings  should  be  delivered  up  by  him  to 
Charles  Colyer  for  further  securing  the  115/.  and  interest;  and 
further,  that  he  would  execute  a  legal  mortgage  of  the  heredita- 
ments, and  premises  comprised  in  the  indentures  of  2d  and  3d 
December,  1833,  to  secure  the  same  sum  and  interest. 

In  September,  1859,  James  Colyer  entered  into  possession  of  the 
hereditaments  and  premises  comprised  in  the  hereinbefore-stated 
indentures  of  mortgage  as  mortgagee  thereof,  and  he  had  since 
retained  possession  thereof,  and  received  the  rents  and  profits 
thereof. 

Under  these  circumstances,  the  suit  of  Colyer  v.  Colyer  was 
instituted  in  the  Court  of  the  Yice-Chancellor  Eindebsley 

*  686    by  Mary  Colyer,  the  wife  of  James  Colyer,  by  *  her  next 

friend,  as  plaintiff,  against  James  Colyer  her  husband  and 
Charles  Colyer  as  defendants,  for  the  purpose  of  carrying  into 
effect  the  trusts  of  the  settlement  of  the  27th  of  December,  1823. 
In  this  suit  Maria  Pawley  presented  a  petition,  in  which,  after 
stating  in  part  to  the  effect  of  the  statements  hereinbefore  con- 
tained, she  stated  that  on  the  9th  of  October,  1860,  a  summons 
directed  to  the  above-named  defendant  was  issued  in  the  suit  on 
behalf  of  the  plaintiff  to  take  the  direction  of  the  Court  as  to 
dealing  with  the  mortgages  thereinafter  mentioned,  and  which  were 
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part  of  the  trust  estate  in  qnestion  in  the  cause,  and  which  included, 
amongst  others,  the  mortgage  for  800/.  of  October  Slst,  1821,  and 
the  mortgage  for  800/.  of  March  28th,  1844 ;  that  no  order  was 
drawn  up  upon  this  summons,  but  that  the  chief  clerk  had,  on  the 
12th  October,  1860,  indorsed  the  same  with  the  following  note ; 
viz.  :  '^  This  summons  to  stand  over,  with  liberty  to  renew  the 
application  in  Michaelmas  Term :  the  defendant  not  to  take  any 
proceedings  to  realize  any  of  the  securities  mentioned  in  the  sum- 
mons, or  any  other  securities  vested  in  him  as  trustee  of  the  mar- 
riage settlement  of  December  27th,  1828,  until  the  application  has 
been  disposed  of ; "  and  that  the  last-mentioned  application  had 
not  been  renewed  in  Michaelmas  Term,  nor  had  any  thing  further 
been  done  by  the  plaintiff  to  get  such  application  disposed  of ; 
that  on  the  28th  of  April,  1862,  an  order  was  made  in  the  suit 
appointing  William  YHiiteley  and  George  Dann  new  trustees  of  the 
settlement  of  December  27th,  1823,  in  substitution  for  William 
Hardyman  Colyer,  deceased,  and  the  defendant  Charles  Colyer ; 
and  that  die  plaintiff  Mary  Colyer  died  on  the  9th  of  December, 
1862. 

The  petitioner  stated  that  the  yearly  rents  of  the  *  mort-  *  687 
gaged  property  amounted  to  about  400/. ;  that  the  yearly 
interest  upon  the  mortgages  and  charges  amounted  to  220/.,  and 
she  claimed  to  be  entitled  to  receive  the  difference  between  that 
sum  and  the  amount  of  the  rents ;  but  that  James  Colyer  refused 
to  pay  it  to  her,  and  that  since  he  had  entered  into  possession  of 
the  property  she  had  received  from  him  only  120/.,  and  that  he 
had  retained  and  still  retained  the  remainder  of  the  rents  and 
profits. 

The  petitioner  further  stated,  that  in  consequence  of  her  being 
unable  to  obtain  from  the  defendant  James  Colyer  the  surplus 
rents  and  profits  of  tlie  said  property,  after  deducting  the  interest 
due  on  the  mortgages,  her  solicitors  gave  to  the  solicitors  of  the 
defendants  James  Colyer  and  Charles  Colyer,  on  the  24th  of  Septem- 
ber, 1860,  a  notice  in  writing  on  her  behalf  of  her  Intention  to  redeem 
the  .mortgages ;  and  that  the  defendant  James  Colyer  thereupon 
insisted  upon  his  right  not  to  be  redeemed  until  the  expiration  of 
eighteen  months  from  the  date  of  the  notice ;  and  that  the 
eighteen  months  expired  on  the  29th  of  March,  1862.  The 
petitioner  then,  after  referring  to  the  then  late  institution  by  her 
of  the  suit  of  Pawley  v.  Colyer  hereinafter  referred  to,  and  stating 
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that  that  suit  was  being  prosecuted,  stated  that,  in  pursuance  of 
the  notice  of  September  29th,  1860,  she  had  applied  to  the 
defendant  Charles  Colyer  (in  whom,  as  surviving  trustee  of  the 
settlement  of  December  27th,  1828,  the  said  two  several  mortgages 
were  then  vested),  and  had  requested  him  to  receive  the  said  two 
several  sums  of  800/.  and.  800/.  respectively,  and  to  execute  to  her, 
or  to  such  person  as  she  should  appoint,  a  transfer  of  the  same ; 
but  that  Charles  Colyer,  being  unable  to  obtain  the  consent  of  the 
defendant  James  Colyer  and  of  the  plaintiff,  or  the  concurrence  of 
William  Whiteley  and  (xeorge  Dann,  and  being  further 
*'688  restrained  by  the  *  proceedings  in  the  suit  of  Colyer  y. 
Colyer^  had  refused  to  accept  the  said  two  sums  of  800/. 
and  800/.,  and  to  execute  a  release  for  the  same. 

She  prayed  that  she  might  be  at  liberty  to  pay  into  Court  in  the 
suit  of  Colyer  y.  Colyer  the  said  two  several  sums  of  800/.  and 
800/.,  and  that  upon  such  payment  being  made,  the  defendant 
Charles  Colyer  might  be  directed  to  transfer  the  several  mortgage 
securities  for  the  same  sums  to  her,  or  to  such  person  or  persons 
as  she  should  direct. 

This  petition  was  served  upon  the  defendant  Charles  Colyer,  and 
William  Whiteley  and  George  Dann,  who  were  new  trustees  of  the 
settlement  of  27th  December,  1823,  appointed  by  the  Court  in 
the  suit,  but  in  whose  favour  no  vesting  order  had  been  made,  the 
legal  estate  in  the  trust  property  remaining  in  the  defendant 
Charles  Colyer. 

The  suit  of  Pawley  y.  Colyer,  which  came  on  to  be  heard  with 
the  appeal  in  Colyer  y.  Colyer ,  was  instituted  by  the  appellant 
Maria  Pawley,  who,  after  stating  in  her  bill  as  amended  and  re- 
amended,  to  the  effect  already  stated,  down  to  and  inclusive  of  the 
statement  as  to  the  entry  of  and  retainer  of  rents  and  profits  by 
James  Colyer,  but  not  noticing  the  existence  of  the  settlement  of 
27th  December,  1828 ;  and  stating  the  notice  of  the  29th  of  Sep- 
tember, 1860,  of  her  intention  to  redeem,  and  James  Colyer's 
insistence  upon  his  right  to  eighteen  months'  notice,  and  the 
expiration  of  that  period ;  and  stating  (amongst  other  things) 
that  she  had  applied  to  James  Colyer  for  an  account  of  the  rents 
and  profits  of  the  property  since  he  entered  into  possession  thereof 
in  September,  1859,  and  that  he  had  furnished  her  certain 
*  689  accounts,  but  that  they  contained  gross  errors ;  she  *  charged 
that  James  Colyer  had  cut  down  and  sold  some  valuable 
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timber  on  the  property,  that  the  cutting  down  of  this  timber  was 
unnecessary  and  improper,  and  had  diminished  the  value  of  the 
property  both  as  a  security  for  the  money  charged  upon  it,  and  as 
regarded  the  enjoyment  of  the  propeiiy  by  her  as  tenant  for  life 
of  it. 

The  bill  further  stated  that  the  sums  of  800/.  and  800/.  respec- 
tively secured  by  the  mortgages  of  the  31st  of  October,  1881,  and 
the  28th  of  March,  1844,  were  subject  to  the  trusts  of  the  settle- 
ment of  the  27th  of  December,  1828,  and  that  George  Dann  and 
William  Whiteley  were  the  then  trustees  of  that  settlement ;  that 
James  Colyer  alleged  that  the  sum  of  1157.  secured  by  the  memo- 
randinn  of  the  21st  of  April,  1854,  had  been  paid,  and  was  no 
longer  due  to  Charles  Colyer,  but  that  Charles  Colyer  had  insti- 
tuted a  suit  against  James  Colyer  to  have  all  accounts  between 
them  taken,  and  that  a  cross  suit  for  a  similar  purpose  had  been 
instituted  by  James  Colyer  against  Charles  Colyer,  and  that  this 
sum  of  115/.  was  one  of  the  disputed  items  of  account  in  those 
suits ;  that  the  legacy  of  1000/.  given  by  the  will  of  Henry  Pawley 
to  Orace  Pawley  had  not  been  paid  to  her  by  the  defendant  Jaipes 
Colyer,  but  was  still  owing  to  her ;  that,  in  consequence  of  the 
disputes  and  litigation  between  James  Colyer  and  Charles  Colyer, 
it  was  impossible  for  the  plaintiff,  to  ascertain  what  was  due  to 
thbm  respectively  in  respect  of  the  mortgage  for  securing  the 
2000/.  and  interest ;  that  John  Pawley  had  no  issue,  and  that  he 
left  Grace  Pawley  and  Mary  Colyer,  deceased,  his  sisters  and 
co-heiresses-at-law ;  that  Grace  Pawley  had  never  been  married ; 
that  Mary  Colyer  had  eight  children,  only  of  whom  seven,  namely, 
Charlotte  the  wife  of  George  Dann,  William  Hardyman  Colyer, 
Grace  the  wife  of  Joseph  Marriott,  Mary  Ann  the  wife  of 
William  *Penrice,  Sarah  the  wife  of  Benjamin  Daniels  *690 
Christian,  Friend  Elisha  Colyer,  and  Elizabeth  Ann  Colyer, 
were  then  living,  and  that  Mary  Colyer  died  on  the  9th  of  Decem- 
ber, 1862. 

The  defendants  to  the  reamended  bill  in  Pawley  v.  Colyer  were : 
James  Colyer,  Charles  Colyer,  Grace  Pawley,  George  Dann  and 
Charlotte  his  wife,  Joseph  Marriott  and  Grace  his  wife,  Elizabeth 
Ann  Colyer,  Charles  Brown,  William  Dray,  and  Benjamin  Daniels 
Christain  and  Sarah  his  wife,  William  Hardyman  Colyer,  William 
Penrice  and  Mary  Ann  his  wife,  and  Friend  Elisha  Colyer,  all  out 
of  the  jurisdiction,  and  William  Whiteley. 
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The  prayer  of  the  reamended  bill  was' — 

« 

(1.)  For  an  account  of  what  was  due  to  the  defendant  Charles 
Goljer  for  principal  money  and  interest  in  respect  of  the  sums  of 
800Z.  and  800/.  respectively  secured  by  the  mortgages  of  the  81st 
of  October,  1821,  and  the  28th  of  March,  1844. 

(2.)  For  an  account  of  the  rents  and  profits  of  the  said  mort- 
gaged premises  received  by  the  defendant  James  Golyer  since  his 
taking  possession  thereof,  or  which,  but  for  his  wilful  default,  he 
might  have  received,  including  an  account  of  all  timber  cut  by  him 
on  the  mortgaged  property,  and  of  the  value  thereof ;  and  an 
account  of  what  was  due  to  him  for  principal  money  and  interest 
in  respect  of  the  2002.  and  1000/.  part  of  the  sum  of  2000/. 
secured  by  the  mortgage  of  the  2d  and  8d  of  December,  1833,  and 
of  the  2000/.  secured  by  the  mortgage  of  the  2d  and  3d  of  June, 
1837. 

(3.)  For  an  account  of  what  was  due  to  the  defendant  Grace 
Pawley  in  respect  of  the  legacy  of  1000/.  bequeathed  to  her  by 

the  will  of  Henry  Pawley. 
*  691  *  (4.)  For  liberty  to  redeem  the  said  mortgaged  here- 
ditaments and  premises,  as  against  the  defendants  Charles 
Colyer  and  James  Colyer,  upon  payment  by  the  plaintiff  of  what 
should  be  found  due  to  the  defendants  Charles  Colyer,  Grace 
Pawley  and  James  Colyer  respectively  on  taking  the  accounts, 
after  deducting  from  the  sum  which  should  be  found  due  to  the 
defendant  James  Colyer  the  sum  which  should  be  found  due  to 
the  defendant  Grace  Pawley  in  respect  of  her  said  legacy. 

(5.)  For  a  declaration,  if  it  should  appear  that  any  part  of  the 
principal  sums  secured  by  the  thereinbefore-stated  mortgages  had 
been  paid  and  satisfied  out  of  the  rents  and  profits  of  the  said 
mortgaged  hereditaments  and  premises,  that  the  plaintiff  was 
entitled  to  a  lien  on  the  said  hereditaments  and  premises  for  so 
much  of  the  said  principal  sums  as  had  been  so  paid  and  satisfied 
with  interest  thereon,  the  plaintiff  undertaking  to  stand  seised  of 
the  equity  of  redemption  of  the  said  hereditaments  and  premises, 
subject  to  the  repayment  of  the  sums  which  should  be  paid  by  her, 
and  to  such  lien  as  aforesaid  upon  the  trusts  declared  thereof  by 
the  will  of  James  Pawley. 

(6.)  For  an  injunction  against  the  defendant  James  Colyer  to 
restrain  him  from  cutting  down  or  otherwise  wasting  any  trees 
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standing  and  growing  upon  the  said  hereditaments  and  prem- 
ises. 

(7.)  For  pajrment  of  the  costs  of  the  suit  by  the  defendants 
James  Colyer  and  Charles  Colyer.   . 

(8.)  For  further  or  other  relief. 

Answers  having  been  put  in  by  the  defendants  James  Colyer  and 
Charles  Colyer,  this  suit  of  Pawley  v.  Colyer  now  came  on  by 
consent  of  all  parties  to  be  hoard  originally  before  their  Lordships, 
together  with  the  appeal  in  Colyer  y.  Colyer. 

"^  Mr.  Q-.  M.  Q-iffard  and  Mr.  John  Pearson  appeared  *692 
for  the  appellant  and  plaintiff,  Maria  Pawley ;  and 


Mr.  Sordhgate^  Mr.  Marten^  and  Mr.  E.  K.  Karslake,  for  other 
parties. 

Judgment  resenred. 

August  4. 

The  Lord  Justice  Turner.  —  This  case  comes  before  us  on  a 
petition  by  Mrs.  Pawley,  the  tenant  for  life  under  the  will  of  her 
late  husband,  Mr.  Pawley,  the  mortgagor  of  certain  real  estates 
which  are  subject  to  several  mortgages,  of  which  the  first  is  vested 
in  Charles  Colyer  as  surviving  trustee  of  a  settlement  under 
which  the  children  of  James  Colyer  have  now  become  beneficially 
entitled,  and  the  second  is  vested  in  James  Colyer  himself.  The 
first  suit  (that  of  Colyer  v.  Colyer^  relates  only  to  the  trusts  for 
the  benefit  of  the  children  of  James  Colyer.  The  second  suit 
(that  of  Pawley  v.  Colyer^  is  a  suit  by  Mrs.  Pawley  for  the 
redemption  of  both  of  tiiese  mortgages. 

A  petition  was  presented  by  Mrs.  Pawley  in  tlie  first  suit  asking 
that  she  might  be  at  liberty  to  pay  into  Court  the  sums  of  800^ 
and  800{.  representing  the  first  mortgage,  and  that  Charles  Colyer 
the  surviving  trustee  might  be  directed  to  transfer  the  mortgage 
to  the  plaintiff,  or  to  such  person  or  persons  as  she  should  direct. 
This  petition  was  heard  before  his  Honor  the  Yice-Chancellor 
KiNDERSLET,  and  was  by  him  dismissed  with  costs,  and  his  Honor's 
order  is  now  brought  before  us  by  way  of  appeal. 

*  The  other  suit  comes  before  us  by  consent  on  the  origi-  *  693 
nal  hearing. 
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The  first  question  is,  whether  the  petition  in  Colyer  y,  Colyer 
was  properly  dismissed.  In  my  judgment  it  was.  The  case  of 
Jame%  y.  Biou  (a)  is  decisive  against  what  is  aske^  by  the  petition. 
Lord  Eldon  there  speaks  of  the  defendant  in  that  case  being  as 
mortgagee  "  in  this  situation,  that  she  might  refuse  to  conrey  the 
mortgaged  premises  to  any  one  who  was  to  become  by  that  con- 
yeyance  mortgagee  or  assignee  of  the  mortgagee ; "  the  reason 
assigned  being,  that  ^'  no  mortgagee  can  be  compelled  to  place 
another  person  in  his  stead  as  mortgagee."  In  the  present  case 
there  is  no  contract  to  transfer  the  mortgage  ;  and,  in  the  absence 
of  contract,  I  am  at  a  loss  to  see  upon  what  ground  the  mortgagor 
can  compel  the  mortgagee  to  transfer.  The  contract  is,  to  recon- 
yey  to  the  mortgagor  or  his  assigns ;  and  this  is  all  that  the 
mortgagee  is  compellable  to  do.  It  was  argued,  on  the  part  of  the 
appellant,  that  she  could  not  safely  pay  the  money  to  Charles  Col- 
yer on  account  of  the  proceedings  in  this  suit.  But  the  answer  to 
this  is,  that  she  is  not  entitled  to  make  the  payment  at  all.  As  I 
have  said',  the  petition  was,  in  my  judgment,  without  foundation, 
and  was  rightly  dismissed  with  costs. 

There  remains  the  question  what  decree  ought  to  be  made  in  the 
redemption  suit  of  Pawley  y.  Colyer. 

There  is  no  question  as  to  the  parties.    First,  there  is  Charles 

Colyer,  in  respect  of  the  first  mortgage  upon  the  property ;  secondly, 

James  Colyer,  in  respect  of  the  second  mortgage ;  and,  thirdly,  the 

parties  entitled  under  the  will  of  Mr.  Pawley  the  mortgagor. 

*  694    Charles  Colyer  *  claims  also  a  charge  on  the  mortgage  vested 

in  James  Colyer. 

Under  these  circumstances,  the  right  course  in  framing  the  decree 
seems  to  be,  in  the  first  place,  to  deal  with  the  case  as  if  the  plain- 
tiff was  not  merely  tenant  for  life,  but  tenant  in  fee.  Assuming 
her  to  be  so  entitled,  there  would  be  no  diflSculty ;  and  the  only 
unusual  direction  would  be  as  to  an  account  of  what  is  due  to 
Charles  Colyer  in  respect  of  his  alleged  charge  on  the  mortgage 
debt  due  to  James  Colyer.  There  must  also,  of  course,  be  an 
account  of  the  rents  and  profits  received  by  James  Colyer. 

The  next  question  is,  what  modification  must  be  made  of  a 
decree  so  framed  by  reason  of  the  plaintiff  being  only  tenant  for 
life.    She  alleges  that  the  rents  have  been  more  than  sufficient  to 

(a)  3  Swanst.  234,  241. 
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keep  down  the  interest.  Whether  they  have  been  so  or  not  will 
appear  on  taking  the  accounts.  If  thej  have  been,  she  will  on 
redeeming  be  entitled  to  stand  in  the  place  of  the  mortgagee  for 
the  surplus ;  and  a  declaration  to  that  effect  should  be  inserted  in 
the  decree.  A  reconyeyance,  according  to  the  limitations  of  the 
mortgagor's  will,  must  be  executed ;  and  this  must  be  provided  for 
by  the  decree. 

I  have  thought  it  right  to  offer  these  suggestions :  but  the  case 
is  one  which,  in  my  judgment,  should  be  mentioned  on  the  minutes, 
when  we  will  dispose  of  the  case  as  to  the  costs  of  the  redemption 
suit,  as  to  which  we  will  hear  the  parties. 

The  Lord  Justice  Enight  Bruce.  —  I  concur. 

*  The  case  of  Pawley  v.  Colyer  afterwards  came  befoi*e   *  695 
the  Court,  and  was  argued  on  several  occasions  with  refer- 
ence to  the  details  of  the  decree,  and  particularly  with  reference  to 
the  following  points,  viz. :  — 

(1.)  The  proper  mode  of  directing  redemption  according  to  the 
priorities  of  the  incumbrances  and  the  rights  of  the  parties  taking 
under  John  Pawley's  will. 

(2.)  The  right  of  the  tenant  for  life  (the  plaintiff)  to  a  charge  for 
the  arrears  due  to  her  in  respect  of  the  excess  of  rents  and  profits 
above  the  interest  on  the  mortgages. 

(8.)  The  proper  mode  of  settling  the  ultimate  equity  of  redemp- 
tion subject  to  the  trusts  of  John  Pawley^s  will. 

(4.)  The  right  of  the  plaintiff,  in  case  she  redeemed,  to  all  the 
costs  of  the  suit  as  against  the  parties  taking  in  remainder  under 
John  Pawley's  will. 

Their  Lordships  decided  the  2d  and  4th  questions  in  favor  of  the 
plaintiff;  and  in  these  and  other  respects  the  decree  of  the  Court, 
as  ultimately  settled  by  the  Lord  Justice  Tubneb,  was  as  fol- 
lows :  — 

^^  Upon  motion  for  a  decree  on  the  20th  day  of  June,  1868,  made 
unto  the  Bight  Honorable  the  Lords  Justices  of  Appeal  by  counsel 
for  the  plaintiff,  and  upon  hearing  counsel  for  the  defendants,  and 
upon  reading,"  &c.,  ^^  their  Lordships  did  order  that  this  cause 
should  stand  for  judgment,  and  this  cause  standing  this  day  in 

[  527  ] 


*  695  CASES  IN   CHANCEBT. 

their  Lordships'  paper  of  caases  for  judgment  accordingly,  in  the 
presence  of  counsel  on  all  sides  their  Lordships  do  order  that  the 
plaintiff  Maria  Pawley,  widow,  do  pay  unto  the  defendants  Charles 
Brown  and  William  Dray  their  costs  of  this  cause  as  between 
solicitor  and  client ;  but  in  taxing  such  costs  the  taxing  master  is 
to  allow  only  one  set  of  costs  between  the  said  defendants. 

*  696       *  ^^  1.  And  it  is  ordered  that  an  account  be  taken  of  what 

is  due  to  the  defendants  William  Whiteley  and  George 
Dann,  the  present  trustees  of  the  indenture  of  settlement  of  the 
27th  day  of  December,  1823,  in  the  pleadings  mentioned,  for  prin- 
cipal and  interest  on  the  mortgage,  in  the  pleadings  mentioned, 
originally  made  to  the  defendant  James  Colyer  by  the  indenture 
dated  the  31st  day  of  October,  1821,  in  the  pleadings  mentioned, 
and  afterwards  by  the  indenture  of  assignment  dated,  the  27th  day 
of  December,  1828,  in  the  pleadings  mentioned,  assigned  to  Wil- 
liam Hardyman  Colyer,  deceased,  and  the  defendant  Charles 
Colyer ;  and  also  of  what  is  due  to  the  defendants  William  White- 
ley  and  George  Dann  as  such  trustees  as  aforesaid  for  principal 
and  interest  on  the  mortgage,  in  the  pleadings  mentioned,  origi- 
nally made  to  William  Hardyman  Colyer,  deceased,  by  the  inden- 
ture dated  the  28th  day  of  March,  1844,  in  the  pleadings  mentioned, 
and  afterwards  by  the  indentures  dated  the  16th  and  17th  days  of 
May,  1850,  in  the  pleadings  mentioned,  assigned  to  the  defendant 
Charles  Colyer;  and  for  the  costs  of  the  defendants  William 
Whiteley  and  George  Dann  of  this  cause  incurred  as  such  trustees, 
including  any  costs,  charges,  and  expenses  properly  payable  to 
them  respectively  under  the  said  indenture  of  the  28th  March, 
1844,  since  the  date  of  their  appointment  as  such  trustees :  such 
costs,  and  costs,  charges,  and  expenses,  to  be  taxed  by  the  taxing 
master,  but  in  taxing  such  costs  the  taxing  master  is  to  allow  only 
one  set  of  ^costs  between  the  defendants  William  Whiteley  and 
G^rge  Dann. 

^'  2.  And  it  is  ordered  that  an  account  be  taken  of  what  is  due 

to  the  defendant  Charles  Colyer,  the  former  trustee  of  the  said 

indenture  of  settlement,  for  his  costs  of  this  cause,  excluding 

therefrom   any  costs  occasioned  by  his  claiming  to  be 

*  697  .entitled  to  a  charge  *by  way  of  derivative  mortgage  or  sub- 

mortgage on  the  interest  of  the  defendant  James  Colyer  in 
the  hereditaments  comprised  in  the  indentures  of  mortgage,  in  the 
pleadings  mentioned,  dated  the  2d  and  3d  days  of  December, 
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1838,  by  yirtue  of  the  memorandum  of  the  2l8t  of  April,  1854,  iii 
the  pleadings  mentioned,  but  inclnding  in  the  costs  of  the  said 
defendant  Charles  Colyer  any  costs,  charges,  and  expenses  prop- 
erly incurred  and  payable  to  him  imder  the  said  indenture  of  mort- 
gage dated  the  28th  of  March,  1844 ;  such  costs,  and  costs,  charges, 
and  expenses,  to  be  also  taxed  by  the  taxing  master.  And  it 
is  ordered  that,  upon  the  defendants  James  Colyer  and  Charles 
Colyer,  as  such  deriyative  mort^gee  of  the  said  defendant  James 
Colyer,  or  either  of  them,  paying  to  the  defendants  William 
Whiteley  and  George  Dann  what  shall  be  certified  to  be  due  to 
them  for  principal  and  interest,  costs,  and  costs,  charges,  and 
expenses,  on  the  said  account  numbered  1,  and  paying  to  the  said 
Charles  Colyer  what  shall  be  certified  to  be  due  to  him  for  his  said 
costs,  and  costs,  charges,  and  expenses,  on  the  said  account  num<- 
bered  2  within  six  calendar  months  after  the  date  of  the  chief 
clerk's  certificate,  at  such  time  and  place  as  shall  be  thereby 
appointed,  the  said  defendants  William  Whiteley  and  George  Dann 
and  Charles  Colyer  convey  or  join  and  concur  in  conveying  the 
mortgaged  hereditaments  comprised  in  the  said  indenture  of  the 
81st  day  of  October,  1821,  and  the  said  indenture  of  the  28th  day 
of  March,  1844,  for  such  estate  and  interest  as  they  respectively 
have  therein  as  such  present  trustees  and  former  trustee  of  the 
said  settlement,  so  as  to  vest  the  same  in  the  said  James  Colyer 
and  Charles  Colyer,  or  either  of  them  who  shall  redeem  the  same, 
free  and  clear  of  and  from  all  incumbrances  done  by  them  respec- 
tively, or  any  person  or  persons  claiming  by,  from,  or  under 
them  respectively,  and  deliver  up  all  deeds,  papers,  and 
*  writings  in  their  or  his  custody  or  power  as  such  trustees  *  698 
or  trustee  relating  thereto  upon  oath  to  the  defendant 
James  Colyer  and  Charles  Colyer,  or  either  of  them  who  shall 
redeem  the  said  mortgaged  hereditaments,  or  to  whom  they  or  he 
shall  appoint;  and  in  case  the  said  James  Colyer  alone  shall 
redeem,  such  conveyance  is  to  be  subject  to  the  charge,  to  which 
tiie  said  defendant  Charles  Colyer  is  entitled  by  virtue  of  the  said 
memorandum  of  the  21st  April,  1854,  on  the  interest  of  the  said 
defendant  James  Colyer  in  the  mortgaged  hereditaments  com- 
prised in  the  said  indentures  of  the  2d  and  8d  December,  1888, 
for  what,  if  any  thing,  shall  appear  to  be  due  to  the  defendant 
Charles  Colyer  upon  tiie  taking  of  the  account  hereinafter  directed 
numbered  10 ;  but  in  default  of  the  defendants  James  Colyer  and 
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Charles  Colyer  or  either  of  them  paying  to  the  defendants  William 
Whitelej  and  George  Dann  and  to  the  defendant  Charles  Colyer 
respectively  what  shall  be  so  certified  to  be  due  to  them  respeo- 
tively  upon  the  said  accounts  numbered  1  and  2,  it  is  ordered  that 
the  said  defendants  James  Colyer  and  Charles  Colyer  respectively 
from  thenceforth  stand  absolutely  debarred  and  foreclosed  of  and 
from  all  right,  title,  interest,  and  equity  of  redemption  of,  in,  and 
to  the  said  mortgaged  hereditaments. 

^^  8.  And  it  is  ordered  that  in  case  of  such  foreclosure  the  sub- 
sequent interest  due  to  the  said  William  Whiteley  and  George 
Dann  in  respect  of  the  said  mortgages  of  the  Slst  of  October, 
1821,  and  the  28th  March,  1844,  be  computed,  and  that  their  sub- 
sequent costs  of  this  cause  be  taxed.  And  it  is  ordered  that  the 
subsequent  costs  of  the  defendant  Charles  Colder  of  this  cause  be 
also  taxed.  And  upon  the  defendant  Grace  Pawley  paying  to  the 
defendants  William  Whiteley  and  George  Dann  respectively 
*  699  what  shall  be  certified  to  be  due  to  them  for  *  such  princi- 
pal and  interest,  costs,  and  costs,  charges,  and  expenses  as 
aforesaid,  together  with  such  subsequent  interest  and  subsequent 
costs  as  aforesaid  ;  and  also  paying  to  the  said  defendant  Charles 
Colyer  what  shall  be  certified  to  be  due  to  him  for  his  said  costs, 
and  costs,  charges,  and  expenses,  as  aforesaid,  together  with  his 
subsequent  costs  when  so  taxed  as  aforesaid,  within  three  calendar 
months  after  the  date  of  the  Chief  Clerk's  subsequent  certificate, 
as  such  times  and  place  as  shall  be  thereby  appointed  ;  it  is 
ordered  that  the  defendants  William  Whiteley  and  George  Dann 
and  the  defendant  Charles  Colyer  convey  or  join  and  concur  in 
conveying  the  hereditaments  comprised  in  the  said  mortgages 
dated  tlie  81st  day  of  October,  1821,  and  the  28th  day  of  March, 
1844,  for  such  estate  and  interest  as  they  respectively  have  therein 
as  such  present  trustees  and  former  trustee  as  aforesaid,  free  and 
clear  of  and  from  all  incumbrances  done  by  them  or  any  person  or 
persons  claiming  by,  from,  or  under  them,  and  deliver  up  all 
deeds,  papers,  and  writings  in  their  or  his  custody  or  power  as 
such  trustees  or  trustee  as  aforesaid  relating  to  the  said  mort- 
gaged hereditaments  upon  oath  to  the  defendant  Grace  Pawley,  or 
to*  whom  she  shall  appoint ;  but  in  default  of  the  defendant  Grace 
Pawley  paying  to  the  defendants  William  Whiteley  and  George 
Dann  and  to  the  defendant  Charles  Colyer  respectively  what  shall 
be  so  certified  to  be  due  to  them  respectively  as  aforesaid  by  the 
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time  aforesaid,  it  is  ordered  that  the  defendant  Grace  Pawley  from 
thenceforth  stand  absolutely  debarred  and  foreclosed  of  and  from 
all  right,  title,  interest,  and  equity  of  redemption  of,  in,  and  to 
the  said  mortgaged  hereditaments  in  respect  of  her  legacy  of 
lOOOZ.  charged  on  the  said  hereditaments  by  the  will  of  the  tester 
tor  Henry  Pawley. 

*^  4.  And  in  case  of  such  foreclosure,  it  is  ordered  that 
*  the  subsequent  interest  due  to  the  said  William  Whiteley  *  700 
and  George  Dann  on  the  said  mortgages  be  computed,  and 
that  their  subsequent  costs  of  this  cause  be  taxed.  And  it  is 
ordered  that  the  subsequent  costs  of  the  defendant  Charles  Colyer 
of  this  cause  be  also  taxed.  And  it  is  ordered  that  upon  the  plain- 
tiff Maria  Pawley  or  the  defendants  Grace  Pawley,  George  Dann 
and  Charlotte  his  wife,  William  Hardyman  Colyer,  Joseph  Mar- 
riott and  Grace  his  wife,  William  Penrice  and  Mary  Ann  his  wife, 
Benjamin  Daniels  Christian  and  Sarah  his  wife.  Friend  Elisha  Col- 
yer and  Elizabeth  Ann  Colyer,  or  any  of  them,  paying  to  the  de- 
fendants William  Whiteley  and  George  Dann  respectively  what 
shall  be  certified  to  be  due  to  them  for  principal  and  interest,  costs, 
and  costs,  charges,  and  expenses  as  aforesaid,  together  with  such 
subsequent  interest  and  costs  as  aforesaid  ;  and  also  paying  to  the 
said  defendant  Charles  Colyer  what  shall  be  certified  to  be  due  to 
him  for  his  said  costs,  and  costs,  charges,  and  expenses,  as  aforesaid, 
together  with  his  subsequent  costs  when  so  taxed  as  aforesaid, 
within  three  calendar  months  after  the  date  of  the  chief  clerk's 
subsequent  certificate,  at  such  time  and  place  as  shall  be  thereby 
appointed,  the  said  defendants  William  Whiteley  and  Gfeorgc  Dann 
and  the  defendant  Charles  Colyer  convey,  or  join  and  concur  in 
conveying,  the  said  mortgaged  hereditaments  for  such  estate  and 
interest  as  they  respectively  have  therein  as  such  present  trustees 
and  former  trustee  as  aforesaid,  free  and  clear  of  and  from  the 
incumbrances  done  by  them  or  any  claiming  by,  from,  or  under 
them  respectively,  and  deliver  up  all  deeds,  papers,  and  writings  in 
their  or  his  custody  or  power  as  such  trustees  or  trustee  relating  to 
the  said  mortgaged  hereditaments,  upon  oath  to  the  plaintiff  Maria 
Pawley  or  to  the  said  defendants  Grace  Pawley,  George  Dann  and 
Charlotte  his  wife,  William  Hardyman  Colyer,  Joseph  Mar- 
riott and  Grace  *  his  wife,  William  Penrice  and  Mary  Ann  •  701 
his  wife,  Benjamin  Daniels  Christian  and  Sarah  his  wife, 
Friend  Elisha  Colyer  and  Elizabeth  Ann  Colyer,  or  any  of  them 
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• 

who  shall  redeem  as  aforesaid,  or  to  whom  she  or  thej  respectivelj 
shall  appoint ;  but  in  default  of  the  plaintifi'  Maria  Pawley  or  the 
said  defendants  or  any  of  them  paying  to  the  defendants  William 
Whiteley  and  George  Dann  and  to  the  defendant  Charles  Colyer 
respectively  what  shall  be  certified  to  be  due  to  them  respectively 
as  aforesaid  by  the  time  aforesaid,  it  is  ordered  that  the  plaintiff's 
bill  stand  dismissed  out  of  this  Court  with  costs,  to  be  taxed  by 
the  taxing  master.  And  it  is  ordered  that  the  said  defendants 
Grace  Pawley,  George  Dann  and  Charlotte  his  wife,  William  Har- 
dyman  Colyer,  Joseph  Marriott  and  Grace  his  wife,  William  Pen- 
rice  and  Mary  Ann  his  wife,  Benjamin  Daniels  Christian  and  Sarah 
his  wife,  Friend  Elisha  Colyer  and  Elizabeth  Ann  Colyer  stand 
absolutely  debarred  and  foreclosed  of  and  from  all  right,  title, 
interest,  and  equity  of  redemption  of  and  to  the  said  mortgaged 
hereditaments.  And  in  case  the  plaintiff  or  the  said  defendants 
Grace  Pawley,  George  Dann  and  Charlotte  his  wife,  William  Har- 
dyman  Colyer,  Joseph  Marriott  and  Grace  his  wife,  William  Pen- 
rice  and  Mary  Ann  his  wife,  Benjamin  Daniels  Christian  and  Sarah 
his  wife,  Friend  Elisha  Colyer  and  Elizabeth  Ann  Colyer,  or  any  of 
them,  shall  redeem  as  aforesaid,  their  Lordships  declare  the  plain- 
tiff, or  such  of  the  said  defendants  as  shall  so  redeem,  will  be 
entitled  to  a  charge  upon  the  said  mortgaged  hereditaments  for  the 
amount  of  principal,  interest,  costs,  and  costs,  charges,  and  ex- 
penses which  they  shall  so  pay  in  redemption  of  the  said  heredita- 
ments, and  also  for  their  costs  of  this  cause,  such  costs  to  be 
taxed  by  the  taxing  master,  and,  in  case  the  plaintiffs  shall  redeem, 

also  for  what  the  plaintiff  shall  pay  to  the  defendants  Charles 
*  702    Brown  and  William  *  Dray  for  their  costs  of  this  cause  as 

hereinbefore  directed.  And  their  Lordships  do  declare,  that 
in  the  event  of  the  said  hereditaments  being  so  redeemed  by  the 
plaintiff,  or  by  the  said  last-named  defendants,  or  any  of  them,  the 
equity  of  redemption  of  the  said  mortgaged  hereditaments  is  in 
the  hands  of  the  plaintiff,  or  of  such  of  the  said  defendants  as 
shall  so  redeem,  to  be  subject  and  liable  to  such  trusts  and  limita- 
tions as  are  declared  and  limited  by  the  will  of  John  Pawley  in 
the  pleadings  mentioned  concerning  the  same. 

'^  And  it  being  alleged  that  the  legal  estate  in  some  parts  of  the 

hereditaments  comprised  in  the  indentures  dated  the  81st  of  Octo- 

ber,  1821,  and  the  28th  day  of  March,  1844,  still  remains  vested  in 

the  defendant  James  Colyer,  it  is  ordered  that,  in  case  the  said 
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defendant  James  Oolyer  shall  be  foreclosed  under  the  directions 
hereinbefore  contained,  the  said  defendant  James  Colyer  do  convey 
the  said  hereditaments  fdk*  all  such  estate,  if  any,  as  he  has  therein 
to  the  party  or  parties  redeeming  the  same,  or  as  he,  she,  or  they 
shall  direct. 

^^  5.  But  in  case  the  said  defendants  James  Colyer  and  Charles 
Colyer,  or  either  of  them,. shall  redeem  the  said  mortgaged  here- 
ditaments under  the  directions  for  that  purpose  hereinbefore  con- 
tained, it  is  ordered,  that  subsequent  interest  be  computed  on  what 
they  or  either  of  them  shall  have  so  paid  in  redemption  thereot. 
And  it  is  ordered,  that  the  following  further  accounts  be  also  takeii 
(that  is  to  say)  :  — 

*^  6.  An  account  of  what  is  due  to  the  defendant  James  Colyer 
for  principal  and  interest  in  respect  of  the  further  charge  and 
mortgage  made  by  the  indentures  of  the  23d  day  of  November, 
1829,  and  the  2d  and  8d  days  of  December,  1838. 

*^  7.  An  account  of  what  is  due  to  the  defendant  James 
Colyer  for  principal  and  interest  in  respect  of  the  *  mortgage  *  708 
made  by  the  indentures  of  the  2d  and  3d  days  of  June,  1837, 
in  the  pleadings  mentioned,  and  for  his  costs  of  this  cause,  includ- 
ing his  costs,  charges,  and  expenses  properly  payable  under  the 
said  indentures  of  the  23d  November,  1829,  and  2d  and  3d  Decem- 
ber, 1883,  and  2d  and  8d  June,  1837,  such  costs,  and  costs,  charges, 
and  expenses,  to  be  taxed  by  the  taxing  master. 

^'  8.  An  account  of  all  sums  of  money  laid  out  by  the  said 
James  Colyer  in  necessary  repairs  on  the  hereditaments  comprised 
in  the  said  several  indentures  of  mortgage  respectively.  And  it  is 
ordered,  that  what  shall  appear  to  be  due  on  the  said  account  num- 
bered 8  be  added  to  what  shall  be  due  to  the  said  James  Colyer  on 
the  account  numbered  7. 

^^  9.  And  it  is  ordered,  that  an  account  be  taken  of  the  rents  and 
profits  of  the  hereditaments  comprised  in  the  said  mortgage  secu- 
rities received  by  the  defendant  James  Colyer,  or  any  person  or  per- 
sons by  his  order  or  for  his  use,  or  which  without  his  wilful  default 
might  have  been  so  received.  And  in  taking  such  account  the 
said  defendant  is  to  have  credit  for  any  sums  of  money  paid  to  the 
plaintiff  in  respect  of  her  life-interest  in  the  said  hereditaments  : 
And  it  is  ordered,  that  what  shall  appear  to  be  due  on  such  account 
of  rents  and  profits  be  deducted  from  what  shall  appear  to  be  due 
to  the  defendant  James  Colyer  on  the  said  accounts  numbered  7 
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and  8.  And  in  case  such  rents  and  profits  received  by  the  defend- 
ant James  Oolyer  shall  exceed  the  amount  due  on  the  last-men- 
tioned accounts  numbered  7  and  8,  it  is  ordered  that,  in  the  next 
place,  the  residue  of  such  rents  and  profits  be  deducted  from  what 
shall  appear  to  be  due  from  the  defendant  James  Colyer  on  the  said 
account  numbered  6  :    And  it  is  ordei*ed,  that  the  balances 

*  704    *  or  balance  (as  the  case  may  be)  due  upon  the  said  several 

accounts  be  certified. 

^^  10.  And  it  is  ordered,  that  an  account  be  taken  of  what,  if 
any  thing,  is  due  to  the  defendant  Charles  Colyer  for  principal  and 
interest  by  virtue  of  the  memorandum  in  writing  dated  the  21st 
day  of  April,  1854,  in  the  pleadings  mentioned  as  a  charge  by  way 
of  derivative  mortgage  or  sub-mortgage  on  the  interest  of  the  said 
James  Colyer  in  the  mortgaged  hereditaments  comprised  in  the 
said  indentures  of  the  2d  and  3d  December,  1833,  and  for  his  costs 
of  this  cause,  so  far  as  the  same  have  been  occasioned  by  the  said 
defendant  Charles  Colyer  claiming  to  be  entitled  to  such  charge  : 
And  it  is  ordered,  that  what  shall  appear  to  be  due  to  the  said 
Charles  Colyer  for  such  principal,  interest,  and  costs  as  last  afore- 
said be  deducted  from  what  shall  appear  to  be  due  to  the  said  de- 
fendant James  Colyer  on  the  balance  of  the  said  account  numbered 
6,  after  such  deductions,  if  any,  as  aforesaid. 

*^  And  it  is  ordered,  that  upon  the  defendant  Grace  Pawley  pay- 
ing to  the  defendants  James  Colyer  and  Charles  Colyer,  or  either 
of  them,  what  they  or  he  shall  have  so  paid  in  redemption  of  the 
mortgaged  hereditaments,  together  with  what  shall  be  certified  to 
be  due  to  them  or  him  in  respect  of  such  subsequent  interest 
thereon  ;  and  also  paying  to  the  defendant  Charles  Colyer  what,  if 
any  thing,  shall  be  certified  to  be  due  to  him  on  the  account  here- 
inbefore directed  numbered  10,  not  exceeding  the  amount  due  to 
the  defendant  James  Colyer  on  the  balance  of  the  said  account 
numbered  6,  after  such  deductions,  if  any,  as  hereinbefore  directed ; 
and  paying  to  the  said  James  Colyer  the  residue,  if  any,  of  what 
shall  be  certified  to  be  due  to  him  on  the  said  account  numbered  6, 
and  also  what  shall  be  certified  to  be  due  to  him  on  the  bal- 

*  705    ance  of  the  said  accounts  numbered  *  7,  8,  and  9,  after  such 

deductions  as  hereinbefore  directed,  within  three  calendar 
months  after  the  chief  clerk  shall  have  made  his  subsequent  certi- 
ficate, at  such  time  and  place  as  shall  be  thereby  appointed,  the 
defendant  James  Colyer  and  the  defendant  Charles  Colyer  convey 
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the  hereditaments  comprised  in  the  said  indentures  of  the  Slst  day 
of  October,  1821,  of  the  28th  day  of  March,  1844,  of  the  23d  of 
November,  1829,  of  the  2d  and  3d  days  of  December,  1833,  and 
the  2d  and  3d  days  of  June,  18S7,  free  and  clear  of  and  from  all 
incumbrances  done  by  them,  or  either  of  them,  or  any  persons 
claiming  by,  from,  or  under  them,  or  either  of  them,  and  deliver 
up  all  deeds,  papers,  and  writings  in  their  or  his  custody  or  power 
relating  to  the  said  mortgaged  hereditaments,  upon  oath  to  the  de- 
fendant Grace  Pawley  or  to  whom  she  shall  appoint ;  but  in  default 
of  the  defendant  Grace  Pawley  paying  to  the  defendants  James 
Colyer  and  Charles  Colyer,  or  either  of  them  who  shall  so  redeem 
as  aforesaid,  what  they  or  he  shall  have  so  paid  in  redemption  of 
the  said  mortgaged  hereditaments,  together  with  such  subsequent 
interest  thereon  as  aforesaid,  and  also  paying  to  the  said  defendant 
Charles  Colyer  and  to  the  defendant  James  Colyer  respectively 
what  shall  be  so  certified  to  be  due  to  them  respectively  on  the  bal- 
ances of  the  several  accounts  hereinbefore  directed  numbered  6, 7, 
8,  9,  and  10,  after  such  deductions  as  aforesaid,  by  the  time  afore- 
said, it  is  oi'dered,  that  the  defendant  Grace  Pawley  from  thence- 
forth stand  absolutely  debarred  and  foreclosed  of  and  from  all 
right,,  interest,  and  equity  of  redemption  of,  in,  and  to  the  said 
mortgaged  hereditaments  in  respect  of  her  said  legacy  of  lOOOZ.  so 
charged  thereon  as  aforesaid. 

'<  11.  And  it  is  ordered,  that  in  case  of  such  foi'eclosure, 
subsequent  interest  on  what  the  defendants  James  *  Colyer  *  706 
and  Charles  Colyer,  or  either  of  them,  shall  have  so  paid  in 
redemption  of  the  said  mortgaged  hereditaments  and  the  subse- 
quent interest  due  to  the  defendant  James  Colyer  on  the  several 
accounts  hereinbefore  directed,  numbered  6  and  7,  be  computed, 
and  that  the  subsequent  costs  of  the  said  defendants  of  this  cause 
be  taxed  by  the  taxing  master  ;  and  that  the  said  account  of  rents 
and  profits  be  carried  on,  and  the  amount  due  thereon  be  deducted 
as  hei*einbefore  directed  ;  and  that  the  subsequent  interest  due  to 
the  said  defendant  Charles  Colyer  in  respect  of  his  said  derivative 
mortgage  be  also  computed,  and  that  the  total  amount  certified  to 
be  due  for  principal  and  interest  in  respect  thereof,  and  for  his 
subsequent  costs  as  aforesaid,  be  deducted  in  manner  hereinbefore 
directed.  And  it  is  ordered,  that  upon  the  plaintifi*  Maria  Pawley, 
or  the  defendants  Grace  Pawley,  George  Dann  and  Charlotte  his 
wife,  William  Hardyman  Colyer,  Joseph  Marriott  and  Grace  his 
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wife,  William  Penrice  and  Mary  Ann  bis  wife,  Benjamin  Daniels 
Christian  and  Sarah  his  wife,  Friend  Elisha  Colyer  and  Elizabeth 
Ann  Colyer,  or  either  of  them,  paying  to  the  defendants  James 
Colyer  and  Charles  Colyer,  or  either  of  them,  what  they  or  he  shall 
have  so  paid  in  redemption  of  the  mortgaged  hereditaments,  to- 
gether with  what  shall  be  certified  to  be  due  to  them  or  him  for 
such  subsequent  interest  as  aforesaid ;  and  also  paying  to  the  de- 
fendant Charles  Colyer  what  (if  any  thing)  shall  be  certified  to  be 
due  to  him  for  principal  and  interest  in  respect  of  the  said  derivar 
tive  mortgage  and  for  his  said  subsequent  costs,  not  exceeding  the 
amount  due  to  the  defendant  James  Colyer  on  carrying  on  the  said 
account  numbered  6,  after  such  deductions  (if  any)  thereout  as 
aforesaid  ;  and  paying  to  the  said  defendant  James  Colyer  the  resi- 
due of  what  shall  be  certified  to  be  due  to  him  on  carrying  on  the 
said  account  numbered  .6 ;  and  paying  to  the  said  James 
•  707  *  Colyer  what  shall  be  certified  to  be  due  to  him  on  carry- 
ing on  the  said  accounts  numbered  7,  8,  and  9,  after  such 
deductions  as  hereinbefore  directed,  and  for  his  subsequent  costs, 
within  three  calendar  months  of  the  date  of  the  chief  clerk's  sub- 
sequent certificate,  at  such  time  and  place  as  shall  be  thereby 
appointed :  it  is  ordered,  that  the  defendant  James  Colyer  and  the 
defendant  Charles  Colyer  convey  the  hereditaments  comprised  in 
the  said  indentures  of  the  81st  day  of  October,  1821,  and  the  said 
mortgage  of  the  28th  day  of  March,  1844,  the  28d  November, 
1829,  the  2d  and  8d  December,  1888,  and  the  2d  and  8d  of  June, 
1837,  free  and  clear  of  and  from  all  incumbrances  done  by  him  or 
them,  or  any  claiming  by,  from,  or  undei:  him  or  them,  and  deliver 
up  all  deeds,  papers,  and  writings  in  his  or  their  custody  or  power 
relating  to  the  said  mortgage  hereditaments,  upon  oath  to  the 
plaintifi*  or  to  the  said  defendants  Grace  Pawley,  George  Dann 
and  Charlotte  his  wife,  William  Hardyman  Colyer,  Joseph  Mar- 
riott and  Grace  his  wife,  William  Penrice  and  Mary  Ann  his  wife, 
Benjamin  Daniels  Christian  and  Sarah  his  wife,  Friend  Elisha  Col- 
yer and  Elizabeth  Ann  Colyer,  or  any  of  them  who  shall  redeem  as 
aforesaid,  or  to  whom  she  or  they  respectively  shall  appoint  And 
in  default  of  the  plaintiff  or  the  said  defendants  Grace  Pawley, 
George  Dann  and  Charlotte  his  wife,  William  Hardyman  Colyer, 
Joseph  Marriott  and  Grace  his  wife,  William  Penrice  and  Mary 
Ann  his  wife,  Benjamin  Daniels  Christian  and  Sarah  his  wife, 
Friend  Elisha  Colyer  and  Elizabeth  Ann  Colyer,  or  any  of  them, 
[586] 


COLTER  V.  COLTER.  ---  PAWLBT  V.  COLTER.  *  707 

paying  to  the  defendants  James  Goljer  and  Charles  Golyer,  or 
either  of  them  who  shall  redeem  as  aforesaid,  what  they  or  he  shall 
have  so  paid  in  redemption  of  the  mortgaged  hereditaments  as 
aforesaid,  together  with  what  shall  be  certified  to  be  due  to  them 
or  him  for  such  subsequent  interest  and  costs  as  aforesaid ; 
*and  also  paying  to  the  defendants  Charles  Colyer  and  *708 
James  Oolyer  respectively  what  shall  be  so  certified  to  be 
due  to  them  on  carrying  on  the  several  accounts  hereinbefore 
directed,  after  such  deductions  as  aforesaid,  by  the  time  aforesaid: 
it  is  ordered,  that  the  plaintiff,  and  the  defendants  Grace  Pawley, 
Oeorge  Dann  and  Charlotte  his  wife,  William  Hardyman  Golyer, 
Joseph  Marriott  and  Orace  his  wife,  William  Penrice  and  Mary 
Ann  his  wife,  Benjamin  Daniels  Christian  and  Sarah  his  wife, 
Friend  Misha  Colyer  and  Elizabeth  Ann  Colyer,  thenceforth  stand 
absolutely  barred  and  foreclosed  of  And  from  all  right,  title,  inter- 
est, and  equity  of  redemption  of,  in,  and  to  the  said  mortgaged 
hereditaments.  And  in  case  the  plaintiff  or  defendants  Orace 
Pawley,  George  Dann  and  Charlotte  his  wife,  William  Hardyman 
Golyer,  Joseph  Marriott  and  Orace  his  wife,  William  Penrice  and 
Mary  Ann  his  wife,  Benjamin  Daniels  Christian  and  Sarah  his  wife, 
Friend  Elisha  Colyer  and  Elizabeth  Ann  Golyer,  or  any  of  them, 
shall  redeem  the  said  hereditaments  as  aforesaid,  their  Lordships 
declare  the  plaintiff,  or  such  of  the  defendants  as  shall  so  redeem, 
will  be  entitled  to  a  charge  upon  the  said  mortgage  hereditaments 
for  the  amount  of  principal,  interest,  and  costs,  and  costs,  charges, 
and  expenses  which  they  shall  so  pay  in  redemption  of  the  said 
hereditaments,  and  also  for  their  costs  of  this  cause  (such  costs  to 
be  taxed  by  the  taxing  master),  and  (in  case  the  plaintiff  shall 
redeem)  for  what  she  shall  pay  to  the  defendants  Charles  Brown 
and  William.  Dray  for  their  costs  as  hereinbefore  directed ;  and  do 
declare,  that  in  the  event  of  the  said  hereditaments  being  so  re- 
deemed by  the  plaintiff,  or  by  the  said  last-named  defendants,  or 
any  of  them,  the  equity  of  redemption  of  the  said  mortgaged  her- 
editaments  is  in  the  hands  of  the  plaintiff,  or  of  such  of  the  said 
defendants  so  redeeming  as  aforesaid,  to  be  subject  and 
liable  to  such  trusts  *  and  limitations  as  are  declared  and  *  709 
limited  by  the  will  of  John  Pawley  in  the  pleadings  men- 
tioned. 

<<  12.  And  in  case  the  plaintiff  shall  redeem  the  mortgaged 
hereditaments  under  any  of  the  directions  hereinbefore  or  herein- 

[687] 


*  709  CASES  IN  CHANCEBT. 

after  contained,  it  is  ordered,  that  an  inquiry  be  made  whether 
any  and  what  arrear  of  interest  was  due  on  any  and  which  of  the 
incumbrances  aforesaid  when  the  defendant  James  Oolyer  entered 
into  possession  of  the  said  mortgaged  hereditaments.  And  if  it 
shall  appear  on  the  result  of  the  accounts  hereinbefore  directed, 
or  any  of  them,  that  the  amount  of  rents  and  profits  received  by 
him,  or  which  he  might  have  received  as  aforesaid,  less  the 
amount  which  shall  be  certified  to  have  been  properly  expended  by 
him  in  repairs,  and  the  sums  paid  by  him  to  the  plaintiff  as  such 
tenant  for  life  as  aforesaid,  is  greater  than  the  amount  of  interest 
which  has  become  due  on  the  said  mortgage  securities  of  the  31st 
October,  1821,  the  23d  November,  1829,  the  2d  and  3d  days  of 
December,  1833,  and  the  2d  and  3d  days  of  June,  1837,  and  on 
the  said  legacy  of  lOOOZ.  since  he  entered  in  possession  of  the  said 
mortgaged  hereditaments  ;  it  is  ordered,  that  the  amount  of  such 
interest,  together  with  the  arrears  of  interest  if  any,  due  on  the 
said  incumbrances  or  any  of  them  when  the  defendant  James 
Golyer  so  entered  into  possession,  be  deducted  from  the  amount  of 
rents  and  profits  certified  to  have  been  received  by  him  as  afore- 
said, or  which  he  might  have  received  as  aforesaid,  less  the 
amount  which  shall  be  certified  to  have  been  properly  expended 
by  him  in  repairs  and  sums  paid  to  the  plaintiff.  And  their  Lord- 
ships do  declare,  that  the  plaintiff  is  entitled  to  a  charge  upon  the 
said  hereditaments  for  the  excess,  if  any,  of  such  rents  and  profits 
over  the  amount  so  deducted  therefrom,  and  that  her  execu* 
*710  tors,  administrators,  or  assigns  will,  in  the  event  of  *her 
decease,  be  entitled  to  interest  thereon  at  the  rate  of  4{.  per 
cent  per  annum  from  the  date  of  her  decease,  and  do  order  and 
decree  the  same  accordingly. 

"  13.  And  in  case  the  defendant  Grace  Pawley  shall  redeem  the 
mortgaged  hereditaments  under  the  direction  hereinbefore  con- 
tained in  respect  of  the  right  of  redemption  given  to  her  by  reason 
of  her  said  legacy  being  charged  thereon,  it  is  ordered  that  subse- 
quent interest  be  computed  on  what  the  defendant  Grace  Pawley 
shall  have  paid  in  redemption  of  the  said  mortgaged  heredita- 
ments, and  that  an  account  be  taken  of  what  is  due  to  the  defend- 
ant Grace  Pawley  for  principal  and  interest  in  respect  of  the  said 
legacy  of  lOOOZ.  so  charged  thereon  by  the  will  of  the  testator 
Henry  Pawley  and  for  her  costs  of  this  cause,  such  costs  to  be 
taxed  by  the  taxing  master.  And  it  is  orclered  that  upon  the 
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plaintiff  or  the  defendants  George  Dann  and  Charlotte  his  wife, 
William  Hardyman  Colyer,  Joseph  Marriott  and  Grace  his  wife, 
William  Penrice  and  Mary  Ann  his  wife,  Benjamin  Daniels 
[Christian]  and  Sarah  his  wife,  Friend  Elisha  Colyer  and  Eliza- 
beth Ann  Colyer,  or  any  of  them,  paying  to  the  defendant  Grace 
Pawley  what  she  shall  have  so  paid  in  redemption  of  the  said 
hereditaments,  together  with  what  shall  be  certified  to  be  due  to 
her  in  respect  of  such  subsequent  interest  thereon,  and  for  her 
costs  as  aforesaid,  within  three  calendar  ninths  after  the  date  of 
the  said  chief  clerk's  subsequent  certificate,  at  such  time  and  place 
as  shall  be  thereby  appointed,  the  defendant  Grace  Pawley  do  con- 
vey the  said  mortgaged  hereditaments,  free  and  clear  of  and  from 
all  incumbrances  done  by  her  or  any  claiming  by,  from,  or  under 
her,  and  deliver  up  all  deeds,  papers,  and  writings  in  her  custody 
or  power  relating  to  the  said  mortgaged  hereditaments  upon  oath 
to  the  plaintiff  or  to  the  defendants,  or  any  of  tliem  who 
shall  redeem  as  *  aforesaid,  or  to  whom  he  or  they  shall  *  711 
appoint.  And  in  default  of  the  plaintiff  or  of  the  said 
George  Dann  and  Charlotte  his  wife,  William  Hardyman  Colyer, 
Joseph  Marriott  and  Grace  his  wife,  William  Penrice  and  Mary 
Ann  his  wife,  Benjamin  Daniels  Christian  and  Sarah  his  wife. 
Friend  Elisha  Colyer  and  Elizabeth  Ann  Colyer,  or  any  of  them^ 
paying  to  the  defendant  Grace  Pawley  what  she  shall  have  so  paid 
in  redemption  of  the  said  premises,  together  with  what  shall  be  so 
certified  to  be  due  to  her  in  respect  of  such  subsequent  interest 
thereon,  and  for  her  costs  as  aforesaid ;  it  is  ordered  that  the 
plaintiff's  bill  stand  dismissed  out  of  this  Court  with  costs,  to  be 
taxed  by  the  taxing  master.  And  it  is  ordered  that  the  said 
defendants  George  Dann  and  Charlotte  his  wife,  William  Hardy- 
man  Colyer,  Joseph  Marriott  and  Grace  his  wife,  William  Penrice 
and  Mary  Ann  his  wife,  Benjamin  Daniels  Christian  and  Sarah  his 
wife,  Friend  Elisha  Colyer  and  Elizabeth  Ann  Colyer  from  thence- 
forth stand  absolutely  debarred  and  foreclosed  of  and  from  all 
right,  title,  interest,  and  equity  of  redemption  of,  in,  and  to  the 
said  mortgaged  hereditaments  ;  but  in  case  the  plaintiff  and  the 
defendants  George  Dann  and  Charlotte  his  wife,  William  Hardy- 
man  Colyer,  Joseph  Marriott  and  Grace  his  wife,  William  Penrice 
and  Mary  Ann  his  wife,  Benjamin  Daniels  Christian  and  Sarah  his 
wife,  Friend  Elisha  Colyer  and  Elizabeth  Ann  Colyer,  or  any  of 
them,  shall  redeem  as  aforesaid,  their  Lordships  declare  that  the 
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plaintiff  or  such  of  the  defendants  as  shall  so  redeem  will  be 
entitled  to  a  charge  upon  tlie  said  mortgaged  hereditaments  for 
the  amount  of  principal,  interest,  and  costs,  and  costs,  charges,  and 
expenses  which  they  shall  so  pay  in  redemption  of  the  said  here- 
ditaments, and  also  for  their  costs  of  this  cause,  such  costs  to  be 

taxed  by  the  taxing  master,  and,  in  case  the  plaintiff  shall 
*  712    redeem,  for  what  she  shall  pay  to  the  *  defendants  Charles 

Brown  and  William  Dray  for  their  costs  as  hereinbefore 
directed ;  and  do  decfare  that,  in  the  event  of  the  said  heredita- 
ments being  so  redeemed  by  the  plaintiff  or  by  the  said  last-named 
defendants,  or  any  of  them,  the  equity  of  redemption  of  the  said 
mortgaged  hereditaments  is  in  the  hands  of  the  plaintiff  or  such  of 
the  defendants  so  redeeming  as  aforesaid,  to  be  subject  and  liable 
to  such  trusts  and  limitations  as  are  declared  and  limited  by  the 
will  of  John  Pawley,  in  the  pleadings  mentioned,  concerning  the 
same  ;  and  any  of  the  parties  interested  are  to  be  at  liberty  to 
apply  to  this  Court  as  they  may  be  advised."  — Reg.  Lib.  1863,  B. 
2698. 
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ABATEMENT.    See  Dismissal  of  Bill,  1. 

ACCOUNTANT. 

The  office  of  the  chief  clerk's  certificate  is  to  find  facts  and  results  for  the 
guidance  of  the  Court  on  further  consideration,  and  it  is  irregukr  for 
the  chief  clerk  to  refer  the  whole  case  to  an  accountant  and  to  adopt  his 
report  as  part  of  the  certificate. 
A  claim  bj  one  partner  for  interest  on  capital  in  the  partnership  business  dis- 
allowed under  the  circumstances  of  the  case.  —  HiU  v.  King,  418. 

ACCOUNTS.    See  Arbitration,  2.    Partnership,  2. 

ACQUIESCENCE.    See  Light,  1.    Shares,  8. 

ADJUDICATION.    See  Annuluno. 

ADMISSION.    See  Representation. 

AFFIDAVIT.    See  Arranging  Debtor,  4,  9. 

AGREEMENT.    See  Bill  of  Sale.     Railway  Company.     Speoific  Per- 
formance.   Vendor  and  Purchaser,  1. 

ALLOWANCE. 

1.  A  deed  for  the  benefit  of  creditors  *  operating  under  the  Bankruptcy    *  714 

Act,  1861,  S  192,  is  to  be  looked  upon  in  the  light  of  a  contract 
between  the  debtor  and  his  creditors,  and  stipulations  not  made  hj  the 
parties  themselves  cannot  be  imported  into  it  bj  the  Court. 

.Therefore,  if  it  is  intended  that  an  allowance  shall  be  made  to  the  debtor  out 
of  the  net  produce  of  the  realization  of  his  estate  in  proportion  to  the 
amount  of  dividends  yielded  by  it,  a  stipulation  to  that  effect  must  be 
inserted  in  the  deed,  and  cannot  be  imported  into'  it  under  the  Bank- 
rupt Law  Consolidation  Act,  1849,  $  195,  by  any  incorporation  with 
the  deed  of  the  provisions  of  the  Bankruptcy  Act,  1861,  §  197. 

To  obtain  an  allowance  under  the  195th  section  of  the  Act  of  1849,  a  bank- 
rupt must  not  only  have  a  sufficient  estate,  but  must  also  have  obtained 
his  certificate. — Ex  parte  Qibhins,  In  re  (Hbhins^e  Tnut^eed,  258. 

2.  The  power  given  to  the  Court  of  Bankruptcy  by  the  Bankrupt  Law  Con- 
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solidatxon  Act,  1849,  §  194,  of  making  an  allowance  to  a  bankrapt  out 
of  his  estate  for  the  support  of  himself  and  his  family  prior  to  his  pass- 
ing his  last  examination,  still  exists,  subject  only  to  be  displaced  by 
the  exercise  by  a  majority  of  creditors  present  at  the  first  meeting  after 
adjudication  of  the  controlling  power  given  by  the  Bankruptcy  Act, 
1861,  §  lOd.^  Ex  parte  ElUrton,  In  re  Leech,  256. 

AMENDING  BILL.    See  Lands  Clauses  Act,  2. 

AMENDMENT.    See  Corporation. 

"AND"  FOR  '*0R."    See  Will,  4. 

ANNUITY. 

A  testator  bequeathed  leasehold  property  in  trust  to  receive  the  rents,  and 
after  payment  of  outgoings  and  interest  on  money  secured  upon  the 
property  to  pay  an  annuity  to  the  testator's  daughter,  and  in  case  of  the 
daughter's  death,  leaving  children,  in  trust  to  continue  the  annuity  for 
the  benefit  of  the  children,  and  upon  the  attainment  of  majority  by  the 
youngest  child  to  raise  a  gross  sum  for  the  children  by  sale  or  mort- 
gage of  the  property;  and  upon  further  trust  during  the  daughter's 
life,  and  until  the  attainment  of  majority  by  her  youngest  child,  if  she 
had  any,  to  pay  the  residue  of  the  rents,  after  payment  of  outgoings 
and  interest  and  the  annuity,  to  the  testator's  son;  and  after  the 
daughter*s  death  without  childre|i  or  after  the  attainment  of  majority 
by  the  youngest  child,  if  any,  and  the  raising  and  payment  of  the  gross 
sum  above  mentioned,  and  after  the  performance  or  failure  of  the  ante- 
cedent trusts,  to  assign,  transfer,  and  set  over  all  the  property,  or 
such  part  thereof  as  should  remain  undisposed  of,  to  the  testator's 

*  715       *  son :  Held,  that  the  annuity  was  a  charge  on  the  corpus  of  the  prop- 

erty, and  not  upon  the  rents  and  profits  only.  —  Phillips  v.  Qvtleridge^ 
332. 
ANNULLING. 

1.  An  application  to  annul  an  adjudication  of  bankruptcy  made  by  a  bank- 

rupt, whether  before  or  after  the  time  has  elapsed  for  showing  cause 
against  the  adjudication,  under  the  Bankrupt  Law  Consolidation  Act, 
1849  (12  &  13  Vict.  c.  106),  §  104,  is  an  appeal  from  the  order  of 
adjudication,  and  is  properly  made  by  way  of  motion  to  the  Court  of 
appeal  at  any  time  within  the  limit  of  two  months  specified  in  the  2d3d 
section  of  the  Act,  as  amended  by  the  Bankruptcy  Act,  1854  (17  &  18 
Vict,  c  119),  §  24. 
Circumstances  under  which  the  Court  of  appeal  allows  new  evidence  tq  be 
adduced.  —  Ex  parte  Miller,  In  re  MUler,  395. 

2.  An  appeal  by  the  bankrupt  from  a  refusal  of  a  commissioner  to  annul  an 

adjudication  of  bankruptcy  obtained  in  England  by  residents  in  Scot- 
land, as  petitioning  creditors,  against  a  trader  whose  trade  was  wholly 
in  Scotland,  was  directed  to  stand  over,  with  liberty  to  the  bankrupt  to 
bring  an  action  to  try  the  validity  of  the  adjudication.  On  the  failure 
of  the  petitioning  creditors  to  appear  to  the  action  within  a  time  limited 
by  the  Court  for  the  purpose,  the  Court  annulled  the  adjudication. 
Pending  the  proceedings  the  goods  of  the  appelUnt  seized  by  the  messenger 
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had  been  sold  by  arrangement:  Held,  that  the  official  assignee  was 
entitled  to  deduct  firom  moneys  received  by  him  from  the  sale  moneys 
expended  in  warehousing  and  selling  the  goods,  but  not  his  costs  of 
proceeding  in  Court;  the  Court  directing  that  these  should  be  paid 
by  the  petitioning  creditors,  who,  like  the  official  assignee,  were  respon- 
dents to  the  petition,  and  ordering  that  the  petitioning  creditors  should 
pay  to  the  bankrupt  the  moneys  to  be  deducted  by  the  official  assignee. 
--Ex parte  WoUheitn,  In  re  WoUheim,  S89. 

See  Arranging  Debtor,  10. 

ANSWER.    See  Sufficiency. 

APPEAL. 

1.  The  Master  of  the  Rolls  declined  to  hear  personally  except  in  Court  a 

matter  arising  in  Chambers,  upon  which  one  of  the  parties  desired  a 
hearing  before  the  Judge  personally;  objecting,  however,  to  a  per- 
sonal hearing  elsewhere  than  in  Chambers,  on  the  ground  of  expense. 
Held,  to  be  a  case  in  which  the  Court  of  appeal  would  not  interfere 
with  the  discretion  of  the  Master  of  the  Rolls.  —  In  re  The  Agriculture 
ist  Cattle  Insurance  Company,  425. 

2.  An  appeal  by  a  person  not  a  party  to  the  record,  but  who  appears 

*  without  filing  a  supplemental  bill  in  order  to  save  expense,  *  716 
allowed  to  be  set  down  for  Rearing.  —  Nidcisson  ▼.  CockiU,  622. 

3.  Where  the  circumstances  of  the  case  make  it  expedient,  the  Court  will 

require  security  from  a  person  entitled  to  receive  costs  under  a  decree 
to  refund  them  in  the  event  of  an  appeal  from  the  decree  proving 
successful,  or  will  otherwise  provide  for  their  being  refunded  in  that 
event,  as  by  ordering  their  interim  payment  into  Court.  —  Oibbs  v. 
Daniel,  479. 

4.  The  twenty-one  days  from  the  date  of  a  decision  or  order  of  the  Court  of 

Bankruptcy,  within  which,  according  to  the  Bankrupt  Law  Consolida- 
tion Act,  1849  (12  &  13  Vict.  c.  106),  §  12,  an  appeal  from  such 
decision  or  order  must  be  entered,  date  from  the  day  when  the  decision 
or  order  sought  to  be  appealed  from  is  pronounced,  and  not  from  that 
on  which  it  is  drawn  up,  although  the  latter  date  appears  on  the  order. 
—  Ex  parte  The  Dudley  and  West  Bramwich  Banking  Company,  In  re 
Hopkins,  456. 

See  Annulling,  1.    Costs.    Dismissal  of  Bill,  2. 
ARBITRATION. 

1.  A  company  having  ^ven  notice  to  take  a  leasehold  hotel  belonging  to  and 
occupied  by  the  plaintiff,  it  was  referred  to  arbitration  to  ascertain  the 
value  of  the  hotel  and  premises  and  the  damages  sustained  or  to  be 
sustained  by  the  plaintiff  by  reason  of  the  company^s  works,  and  the 
amount  of  compensation  to  be  paid  by  the  company  to  the  plaintiff  in 
respect  thereof.  The  arbitrator  awarded  a  sum  to  the  plaintiff  '*  as  the 
compensation  to  be  paid  by  the  company  to  him  for  all  his  interest  of 
whatever  nature  in  the  above  leasehold.^*  Held,  that  it  was  impossible 
to  say,  with  certainty,  whether  the  arbitrator  intended  or  not  to  in- 
clude the  damages  in  this  award,  and  that  the  award  was  too  uncertain 
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for  the  Court  to  act  upon,  and  that  the  plaintiff^s  bill  for  specific  per- 
formance of  it  had  rightly  been  dismiMed,  though  the  plaintiff  offered 
to  waive  all  claims  for  damages  beyond  the  award.  —  Wakefield  ▼.  The 
UaneUy  Railway  and  Dock  Company^  11. 
2.  An  arbitrator  who,  in  making  his  award  as  to  certain 'disputed  questions 
of  account,  was  to  have  regard  to  the  principles  of  taking  the  accounts 
shown  in  certain  accounts  prepared  by  public  accountants,  submitted 
the  written  statements  of  claims  made  by  either  disputant  to  such 
accountants  for  their  report  thereon,  upon  receiving  which  he  forth- 
with made  his  own  award  in  accordance  therewith  and  in  the  absence 
of  the  parties :  Held,  that  his  award  must  be  set  aside  without  preju* 
dice  to  any  question,  first  because  the  report  of  the  accountants  must 
be  considered  as  evidence  on  which  either  party  had  a  right  to  be 

^717  *  heard,  and  that  the  issue  of  the  award  was  made  with  undue 
haste;  and,  secondly,  because  the  arbitrator  had  too  far  delegated 
his  own  authority  to  the  accountants.  —  In  re  The  Eaaiern  Counties 
RaUtoay  Company  and  The  Eastern  Union  Railway  Company*s  Arbitra- 
tion. The  Eastern  Counties  Railway  Company  v.  The  Eastern  Union 
Railway  Company,  610. 

ARRANGING  DEBTOR. 

1.  A  trust-deed  for  the  benefit  of  creditors  intended  to  be  executed  by  debt- 

ors in  business  together  as  copartners,  and  to  be  brought  within  the 
provisions  of  the  Bankruptcy  Act,  1861,  §  192,  is  properly  framed  when 
its  terms  embrace  all  possible  estate  and  property  which  not  only  does 
but  also  may  or  might  belong  to  the  partners  jointly  or  to  either  of 
them  separately. 

The  non-existence  in  point  of  fact  of  any  separate  estate  of  either  debtor  is 
no  objection  to  the  validity  under  the  Bankruptcy  Act,  1861,  §  192,  of 
a  trust-deed  so  framed,  even  as  against  a  non-assentient  separate  cred- 
itor. 

Semble,  that  in  computing  the  statutory  majority  of  assenting  creditors  to  a 
deed  under  the  Bankruptcy  Act,  1861,  §  192,  executed  by  debtors  in 
trade  in  copartnership,  the  separate  creditors  are  not  to  be  consulted 
separately  in  respect  of  the  separate  estate,  but  that  the  whole  body  of 
the  creditors  is  to  deliberate  and  decide  together,  and  that  separate 
creditors  might  constitute  a  majority  even  if  there  were  no  separate 
estate.  —  Ex  parte  Oldfidd,  In  re  Oldfield,  250. 

2.  To  the  validity,  under  the  Bankruptcy  Act,  1861,  §  192,  of  a  composition 

deed  executed  by  a  single  member  of  a  dissolved  firm  after  the  disso- 
lution, objection  was  taken  on  the  part  of  creditors  of  the  firm,  on 
the  ground  that  the  joint  creditors  were  insufficiently  represented  in  the 
computation  of  the  majority  of  assenting  creditors  required  by  the  stat- 
ute. Held,  that  the  objection  could  not  be  entertained  in  the  absence 
of  evidence  showing  the  existence  of  joint  estate  at  the  date  of  the  exe- 
cution of  the  deed,  and  that  the  ontu  lay  upon  the  objectors  to  produce 
such  evidence. 
An  assignment  of  a  debtor^s  estate  and  effects  is  not  necessary  for  the  valid- 
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ity  of  a  composition  deed  under  the  192d  section  of  the  Bankruptcy 
Act,  1861,  but  to  render  such  a  deed  binding  on  non-assentients,  they 
must  stand  under  the  deed  in  the  same  situation  and  with  the  same 
advantages  as  the  assentients. 
A  composition  deed  purported  to  be  made  between  a  debtor  of  the  first  part, 
certain  creditors  whose  names  and  seals  with  the  firoounts  of  their  debts 
were  set  forth  in  a  schedule,  and  who  executed  the  deed,  of  the  second 
part,  and  all  other  (if  any)  the  creditors  of  the  debtor  of  the 
third  part.  It  recited  that  the  executing  creditors  *  had  agreed  *  718 
to  accept  a  composition  of  three  pence  in  the  pound  on  their 
debts,  and  to  release  the  debtor.  It  witnessed,  that  in  consideration 
of  the  composition  paid  to  the  executing  creditors  and  of  the  covenant 
thereinafter  mentioned,  the  executing  creditors  released  the  debtor  from 
the  debts  placed  opposite  to  their  names.  It  further  witnessed,  that 
the  debtor  covenanted  with  the  parties  of  the  second  and  third  parts 
to  pay  on  demand  to  all  his  creditors  the  above  composition,  unless  it 
should  have  been  already  paid.  Hddy  that  the  deed  placed  the  assen- 
tients and  non-assentients  in  a  position  of  undue  inequality,  and  that 
on  this  ground  the  deed  was  not  binding  on  the  latter.  —  Ex  parte 
CocJdMm,  In  re  Smith  <md  Laxton,  175. 

3.  Where  a  debtor,  being  sued  by  a  creditor  on  a  dishonoured  bill  of  ex- 

change, and  having  no  present  assets,  and  only  the  deferred  possibility 
of  the  accruer  of  a  trifling  sum  on  a  balance  of  accounts  between  the 
debtor  and  his  late  partners,  such  possibility  being  dependent  upon  the 
result  of  legal  proceedings  taken  by  the  partners  to  obtain  relief 
against  payments  made  by  them,  executed  a  tnist-deed  in  the  form 
given  in  schedule  (D)  to  the  Bankruptcy  Act,  1861,  which  was  regis- 
tered under  the  192d  section  of  that  Act:  Hdd,  that  the  deed  was 
invalid  as  a  fraud  upon  the  Act,  and  that  a  dissentient  creditor  ought 
to  have  leave  to  issue  process  against  the  debtor,  notwithstanding  the 
registration  of  the  deed. — Ex  parte  Morrison^  In  re  Clunn^s  Trust- 
deed^  232. 

4.  The  affidavit  required  by  the  Bankruptcy  Act,  1861,  §  200,  should  state 

with  particularity  the  matters  to  which  it  is  directed.  —  Ex  parte 
Oroomej  In  re  Qroome^e  Trust-deed,  249. 

5.  The  Court  of  Bankruptcy  has  no  power  to  dispense  with  the  execution  of  a 

deed  intended  for  registration  under  the  Bankruptcy  Act,  1861,  §  192, 
by  one  out  of  several  trustees  appointed  by  the  deed.    A  deed  imper- 
fect in  that  respect  does  not  fulfil  the  statutory  requirements  of  the 
section,  and  cannot  be  registered  thereunder.  —  Ex  parte  King,  In  re 
King's  Trtist-deed,  247. 
.  Goods  were  contracted  to  be  sold,  with  a  condition  that  they  should  not 
be  delivered  unless  the  vendors  chose  or  the  goods  were  required  by  the 
purchaser  for  the  actual  purposes  of  his  business  until  payment  of 
bill  of  exchange  which  was  given  by  the  purchaser  for  the  full  value 
the  goods.    The  bill  of  exchange  having  been  dishonoured,  and  the 
goods  nearly  all  remaining  undelivered,  the  purchaser  executed  a  trust. 
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deed  under  §  192  of  the  Bankruptcy  Act,  1861,  and  the  yendors  as- 
sented thereto  for  a  sum  which  included  the  value  of  goods  contracted 
to  be  sold:   Edd^  that  upon  the  facts  of  the  case  the  contract  for 
^  719       sale  *  and  purchase  was  absolute  and  not  conditional,  and  that  the 
retention  of  the  goods  was  to  operate  as  a  security  for  the  payment  of 
the  bill  of  exchange,  and  that  the  vendors  could,  if  they  chose,  assent  to 
the  deed  for  an  amount  of  which  the  sum  so  secured  formed  part. 
Semble,  however,  that  by  so  assenting  they  forfeited  their  security. 
The  debt  of  a  non-assenting  creditor  entered  by  the  debtor  in  the  schedule 
of  debts  required  by  the  General  Orders  in  Bankruptcy  of  22  May, 
1862,  but  therein  marked  **  disputed,^^  cannot,  in  the  absence  of  the 
creditor,  be  disregarded  in  calculating  the  statutory  majority  of  assent- 
ing creditors.  —  Ex  parte  Middleton,  In  re  Middleton^  201. 

7.  Where  a  debtor  has  executed  a  deed  under  the  Bankruptcy  Act,  1861, 

§  192,  any  creditor,  although  denying  the  validity  of  the  deed,  is  enti- 
tled to  examine  the  bankrupt.  But  such  creditor  must  submit  to  the 
jurisdiction  in  bankruptcy.  —  Ex  parte  Brooks,  In  re  Brooks,  212. 

8.  Where  an  application  had  been  made  in  Chambers  to  a  judge  of  a  Court 

of  Law  for  the  release  from  custody  under  a  ea.  sa.  of  a  debtor  who 
had  previously  to  his  arrest  registered  a  deed  purporting  to  be  a  deed 
under  the  Bankruptcy  Act,  1861,  §  192,  and  obtained  thereon  the  chief 
registrar's  certificate  under  §  198,  and  the  Judge  had  decided  that  the 
deed  was  not  within  the  provisions  of  the  192d  section  of  the  Bank- 
ruptcy Act,  1861 :  Heldy  that  the  Court  of  Bankruptcy  had  properly 
refused  to  release  the  debtor. 

The  proper  course  in  such  a  case  is  to  apply  to  the  Court  out  of  which  the 
judgment  issued. 

Whether  the  Court  of  Bankruptcy  would  have  had  jurisdiction  if  the  deed 
had  been  valid  within  the  192d  section  of  the  Bankruptcy  Act,  1861, 
qwere. 

In  calculating  the  statutory  majority  of  assentient  creditors  required  under 
the  Bankruptcy  Act,  1861,  §  192,  to  render  a  deed  under  that  section 
binding  on  non-assentient  creditors,  secured  creditors  must  be  taken 
in  account  in  the  computation  of  the  number  of  creditors  constituting 
the  majority. 

But  semble  that  the  amounts  of  their  securities  should  be  deducted  in  calculat- 
ing the  majority  on  the  question  of  value.  —  Ex  parte  Smith,  In  re 
Smith,  218. 

9.  An  affidavit  made  in  support  of  an  application  to  dispense  with  the  require- 

ments of  the  Bankruptcy  Act,  1861,  §  192,  on  the  ground  that  the  cir- 
cumstances of  the  case  are  within  the  200th  section  of  the  Act,  must 
show  such  circumstances  with  greater  certainty  than  by  merely  stating 
that  the  deponent  is  informed  and  verily  believes  them  to  be  as  stated. 
—  Ex  parte  Dobson,  In  re  Anderson,  229. 
10.  The  Court  has  no  jurisdiction  under  a  deed  in  the  statutory  form 
720  *  given  in  schedule  (D)  to  the  Bankruptcy  Act,  1861,  and  executed 
by  a  debtor,  to  make  an  order  upon  the  trustees  of  the  deed  for  pay- 
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ment  out  of  tbe  estate  in  their  hands  of  a  petitioning  creditor's  costs  of 
an  adjudication  of  bankruptcy  against  the  debtor,  made  aAer  the  exe- 
cution of  the  deed,  but  subsequently  annulled  in  consequence  of  the 
registration  of  the  deed  under  the  Bankruptcy  Act,  1861,  §  192.  —  Ex 
parU  Jones,  In  re  M'Turk,  230. 
11.  The  194th  section  of  the  Bankruptcy  Act,  1861,  gives  no  jurisdiction  to 
the  Court  of  Bankruptcy  to  dispense  with  the  fourth  condition  of  the 
192d  section,  requiring  registration  of  a  deed  intended  to  bind  a  non- 
assenting  minority  of  creditors  within  twenty-eight  days  from  its  exe- 
cution by  the  debtor,  or  to  extend  the  time  therein  mentioned.  —  In  re 
Skinner,  288.  ' 

See  Allowakcb.    Evidence. 

ARREST.    See  Arranoino  Debtor,  8. 

ARTICLES. 

By  marriage  articles  a  father  covenanted  to  convey  an  estate  to  trustees  for 
the  benefit  of  his  son  T.  J.  during  his  life,  with  remainder  *'  for  the  use 
and  benefit  of  the  issue  of  the  said  T.  J.  by  the  said  M.  M.,  his  intended 
wife,  their  heirs  and  assigns,  for  ever."  The  husband  and  wife  both 
died,  leaving  a  son  and  two  daughters :  — 
Held,  by  the  L.  J.  Turner,  affirming  the  decision  of  T.  C.  Kinderslet, 
that  the  settlement  ought  to  be  framed  so  as  to  give  an  estate  tail  to 
the  son,  with  remainder  to  the  daughters  as  tenants  in  common  in  tail, 
with  cross  remainders  between  them,  dUseniienU  the  L.  J.  Knioht 
Bruce,  who  was  of  opinion  that  the  three  children  were  entitled  to  the 
inheritance  as  tenants  in  common  or  joint  tenants.  —  Phillips  v.  James, 
72. 

ARTICLES  OF  PARTNERSHIP.    See  Partnership,  4. 

ASSENTING  CREDITORS.    See  Arrangino  Debtor,  1,  2,  6,  8. 

ASSETS.    See  Executor. 

ASSIGNEES.    See  Costs,  1,  2.    Mortgage,  1. 

AWARD.    See  Arbitration. 


BANKRUPT. 

1.  In  considering  the  question  of  a  bankruptis  discharge  with  reference  to  the 
provisions  of  the  Bankruptcy  Act,  1861,  §  159,  rule  3,  care,  and  even 
some  amount  of  severity,  is  properly  brought  to  bear  by  the  tribunal 
which  has  to  decide  the  question. 

*  The  debts,  the  contracting  of  which  by  the  bankrupt,  without  reason-   *  721 
able  or  probable  ground  of  expectation  of  being  able  to  pay  the 
same,  is  made  condemnatory  by  the  section  and  rule  in  question,  must 
be  debts  incurred  by  the  bankrupt  and  within  the  scope  of  the  existing 
proceedings  in  bankruptcy. 

In  construing  the  words  '* rash  and  hazardous  speculation^  in  the  same  sec- 
tion and  rule,  "  rash^^  is  the  important  word,  that  is  to  say,  the  specu- 
lation made  condemnatory  by  the  section  and  rule  must  be  such  as  no 
reasonably  pmdent  man  would  have  entered  into. 
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Circumstances  under  which  a  bankrupt  was  held,  within  the  meaning  of  the 
section  and  rule  above  mentioned,  neither  to  have  contracted  debts 
without  reasonable  or-  probable  ground  of  expectation  of  being  able  to 
pay  the  same,  nor  to  have  been  guilty  of  rash  and  hazardous  specular 
tion  conducing  to  his  insolvency,  nor  of  unjustifiable  extravagance  in 
living.  —  Ex  parte  Downman,  In  re  Doumman^  471. 
2.  Mere  suspicion  of  the  commission  of  one  of  the  offences  described  in  the 
Bankruptcy  Act,  1861,  §  221,  is  not  sufficient  to  warrant  a  direction 
for  the  prosecution  of  a  bankrupt  for  misdemeanour.  —  Ex  parte  Stilly 
In  re  StUl,  882. 

See  Allowance.    Annulling,  1,  2.    Arranging  Debtor,  2,  5,  6,  7,  8,  10. 
Bill  of  Sale.    Costs.    Evidence.    Mortgage,  1.    Representation. 

BARON  AND  F£M£.    See  Fraudulent  Deed.    Husband  and  Wife. 

BILL.    See  Demurrer. 

BILL  OF  COSTS.    See  Promoters. 

BILL  OF  SALE. 

Ship-builders  on  the  11th  of  April,  by  a  written  agreement  of  that  date, 
agreed  to  build  a  vessel  for  a  purchaser,  at  a  price  payable  by  instal- 
ments. The  agreement  had  been  negotiated  for  the  purchaser  by  a 
ship-broker,  who  had,  pending  the  negotiations,  and  before  the  agree- 
ment was  signed,  advanced  4002.  to  the  ship-builders,  who  had  already 
commenced  building  the  vessel  upon  the  understanding  that  it  was  to 
be  secured  to  him  by  an  assignment  of  the  agreement  when  perfected, 
and  by  a  charge  or  lien  on  the  vessel.  Accordingly,  by  an  indenture 
dated  the  12th  of  April,  the  builders,  in  consideration,  as  was  therein 
stated,  of  500/.  on  or  immediately  before  the  execution  of  the  inden- 
ture paid  by  the  broker  to  the  builders,  assigned  the  agreement  of  the 
11th  April  to   the  broker;    and  it'  was  agreed   that,  subject  to   a 

*722  lien  given  by  the  agreement  of  the  Uth  of  *  April  to  the  purchaser, 
the  vessel  and  all  stores  about  the  builders^  yard  should  be  the 
property  of  the  broker,  to  be  held  in  lien  to  the  extent  of  all  moneys 
due  from  the  builders  to  the  broker ;  and  that  the  aggregate  of  moneys 
secured  should  not  exceed  6002.  Upon  the  execution  of  this  agreement 
the  broker  advanced  to  the  builders  the  further  sum  of  1002.  On  the 
19th  of  May  the  agreei^ent  of  the  11th  of  April  was  cancelled  owing  to 
differences  between  the  builders  and  the  purchaser ;  and  the  former, 
for  the  purpose  of  securing  the  broker  from  loss  by  reason  of  the  can- 
cellation, proposed  to  him  that  he  should  become  the  absolute  owner 
of  the  vessel.  He  assenting  thereto,  an  agreement  was  signed  by  the 
parties  on  and  dated  the  20th  of  May,  whereby  the  builders  agreed  to 
sell,  and  the  broker  agreed  to  purchase,  the  hull  of  a  new  vessel  then 
in  course  of  building  by  the  builders  at  their  yard,  to  be  completed 
according  to  specification  for  11602. ;  and  it  was  agreed  that  6002.,  then 
already  advanced  by  the  broker  to  the  builders,  should  be  taken  as 
part  payment  of  the  purchase-money,  and  that  if  the  builders  did  not 
finish  the  vessel  by  the  21st  of  June,  or  should  before  its  completion 
cease  working  at  it,  the  broker  might  enter  the  builders^  yard  and 
complete  with  their  materials  and  at  their  cost. 
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The  builders  made  no  further  progress  with  the  vessel,  and  were  adjudicated 
bankrupts  on  the  2d  of  June. 

Neither  the  assignment  of  the  12th  of  April,  nor  the  agreement  of  the  20th 
of  May,  was  registered  under  the  Bills  of  Sale  Act  (17  &  18  Vict.  c. 
36),  and  the  vessel  was  never  registered  under  the  Shipping  Acts ;  but 
on  the  20th  of  May,  the  builders  granted,  under  the  provisions  of  the 
Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  the  usual 
builder^s  certificate,  whereby  they  certified  that  they  had  built  the 
vessel  for  and  on  behalf  of  the  broker. 

The  evidence  showed  that  the  moneys  advanced  by  the  broker  were  not 
applied  specifically  to  the  building  of  the  vessel  in  question,  but  were 
applied  generally  for  the  purposes  of  the  builders^  business,  and  that 
the  builders  were  utterly  insolvent  on  the  20th  of  May,  and  probably 
were  so  on  the  12th  of  April ;  that  before  the  20th  of  May,  rumours 
were  current  in  the  town  that  they  had  stopped  payment  and  had  paid 
off  their  workmen,  except  their  foreman  and  apprentices,  and  that  thesd 
rumours  were  well  founded ;  but,  on  the  other  hand,  the  evidence  failed 
to  show  either  that  these  rumours  were  so  general  as  that  they  ought  to 
be  assumed  to  have  reached  the  broker,  or  that  the  broker  was  in  any 
manner  aware  of  the  insolvency  of  the  builders  on  the  20th  of  May,  or 
until  after  that  date. 

*  Upon  a  bill  filed  by  the  broker  against  the  assignees  in  bankruptcy  *  723 
of  the  builders :  Held^  — 

(1)  That  the  plaintiff  had  no  title  to  relief  under  the  agreement  of  the  12th 

of  April,  because  it  was  by  the  agreement  of  the  20th  of  May  merged 

into  and  taken  as  part  payment  of  the  purchase-money  under  that 

agreement. 
Quctre,  whether  the  agreement  of  the  12th  of  April  could  or  could  not  have 

been  kept  alive  as  between  the  broker  and  the  builders,  notwithstanding 

that  it  was  cancelled  as  between  the  builders  and  the  purchaser. 
Qucere,  whether  the  fact  that  at  the  date  of  the  agreement  of  the  12th  of  April 

there  was  no  vessel  which  had  been  in  any  way  appropriated  to  the 

purchaser,  would  have  been  a  valid  objection  in  equity  to  the  plaintiff^s 

title  under  that  agreement. 
Qttceret  whether  the  non-registration  of  the  agreement  under  the  Bills  of  Sale 

Act  (17  &  18  Vict.  c.  36)  would  have  destroyed  the  plaintiff^s  title 

under  it. 

(2)  That  the  plaintiff  was  entitled  to  relief  to  the  extent  of  5007.  and  interest 

(the  Lord  Justice  KiaoHT  Bruce,  however,  expressing  a  doubt  as  to 
the  propriety  of  this  limitation)  under  the  agreement  of  20th  of  May, 
because,  — 

(a)  The  Bills  of  Sale  Act  had  no  application  to  the  case. 

(b)  The  vessel  was  not  in  the  order  and  disposition  of  the  bankrupts ;  Hoi- 

demeas  v.  Rankin,  2  De  G.,  F.  &  J.  258,  followed. 

(c)  And  the  sole  question  being  whether  there  was  a  iraudulent  preference 

of  the  broker  by  the  builders,  the  evidence  failed  to  show  it.  —  Swain' 
ston  V.  Clat/f  568. 
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BOND.    See  Will,  2. 

BOOKS  OF  COMPANY.    See  Contributory,  2. 

BORROWING.    See  Company. 

BREACH  OF  TRUST.    See  Trustee. 

CALL.    See  Winding  up. 

CAPITAL.    See  Partnership,  1. 

♦724    ♦CAVEAT.    See  Decree. 

CERTIFICATE  OF  CHIEF  CLERK.    See  Accountant. 

CHAMBERS.    See  Appeal,  1. 

CHARGE.    See  Legacy. 

CHARITY  LEGACIES.    See  Wull,  7. 

CHARTER.    See  Corporation. 

CHECK.    See  Trustee. 

CHIEF  CLERK.    See  Accountant. 

CHILDREN.    See  Will,  6. 

CLASS.    See  Will,  6. 

COMPANY. 

One  clause  in  the  articles  of  association  of  a  company  provided  that  the  com- 
pany, in  extraordinary  special  general  meeting,  might  authorize  the 
borrowing  of  such  sum  or  sums  of  money,  and  on  such  terms  and  con- 
ditions as  they  might  think  fit.  Another  clause  provided  that  the 
directors  might  borrow  such  sums  as  they  thought  fit,  but  not  above 
10,000^,  unless  borrowing  a  larger  amount  should  have  been  previ- 
ously authorized  by  a  general  meeting :  Hdd,  that  the  former  clause 
did  not  restrict  the  latter,  and  that  borrowing  to  the  extent  of  80,000^, 
authorized  by  an  ordinary  general  meeting,  was  valid. 
The  directors  of  a  company  borrowed  5000^.  from  A.  B.  under  a  written 
agreement,  one  of  the  terms  of  which  was,  that  2000  mortgage  bonds 
of  501.  each,  **  forming  a  part  of  25,000^  of  mortgage  bonds  constituting 
a  first  charge  on  the  property  of  the  company,^'  should  be  deposited 
with  A.  B.  as  collateral  security  for  the  sum,  which  was  secured  by 
two  promissory  notes  of  2500^.  each :  Hdd,  that  as  the  directors  had 
power  to  charge  the  property  of  the  company,  and  the  intention  to 
create  the  charge  appeared  from  this  agreement,  a  valid  charge  was 
created,  though  the  mortgage  bonds  were  invalid  through  incomplete- 
ness. 
The  directors  afterwards  borrowed  a  further  sum  of  2700Z.  from  A.  B.,  and 
deposited  with  him  other  incomplete  mortgage  bonds,  with  a  letter 
stating  that  they  were  deposited  **  as  collateral  security  for  our  prom- 
issory note  for  2700^,  the  securities  to  be  held  on  same  terms  and  con- 
ditions as  those  under  agreement  with  reference  to  the  two  previous 
notes  of  25002.  each :  ^'  Hdd,  that  there  was  a  valid  charge  for  this 

♦  726  sum  *  also.  —  In  the  Matter  of  the  Strand  Music  HaU  Company  {lAm" 
ited).  Ex  parte  The  European  and  American  Finance  Corporaiian 
{LimUed),  147. 

See  Arbitration,  1.    Contributory.     Lands  Clauses  Act.    FfiOMOtSRS. 

Sharks.    Winding  up. 
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COMPOSITION.    See  Arrakgino  Debtor,  2,  6,  8,  9. 

COMPROMISE.    See  Sharxs,  S. 

CONCURRENT  SUIT.    See  Lancaster  Duchy  Court. 

CONDITIONS  OF   SALE.    See  Vendor  and  Purchaser,  1. 

CONSENT.    See  Costs,  8. 

CONSOLIDATED  ORDERS,  xxxi.  1.    See  Rehearing. 

CONSTRUCTION.    See  Mortgage,  3.    Will,  3,  5. 

CONSTRUCTIVE  NOTICE.    See  Notice. 

CONTINGENCY.    See  Will,  3. 

CONTRACT.     See  Railway  CoBfPANY.    Shares,  2. 

CONTRARY  INTENTION.    See  Mortgage,  3. 

CONTRIBUTORY. 

1.  Directors  of  a  company  registered  in  1860,  took  a  transfer  of  paid-up 

shares  from  an  allottee  who  had  had  them  allotted  to  him  hy  the  company 
in  part  payment  of  purchase-money  in  respect  of  property  purchased 
by  the  company.  The  same  directors  were  holders  of  other  paid-up 
shares  taken  by  them  for  attendance  fees.  The  validity  of  the  pur- 
chase in  the  one  case  and  the  allowance  of  attendance  fees  in  the  other 
were  impugned:  Held,  that  the  transaction  could  not  be  affirmed  in 
part  and  repudiated  in  part,  and  that  consequently  the  directors,  if 
treated  as  shareholders  at  all,  must  be  treated  as  paid-up  shareholders, 
and  not  placed  on  the  list  of  contributories  in  either  case. 
Prior  to  the  formation  of  the  company,  the  directors  in  question  had  agreed 
each  to  take  100  shares  in  the  company  and  to  execute  the  articles  and 
memorandum  of  association  when  ready,  and  to  act  as  directors  of  the 
company,  and  the  articles  provided  that  the  subscribers  of  the  memo- 
randum should  be  deemed  to  be  directors  until  others  were 
appointed,  and  that  *  each  director  should  hold  at  least  100  *  726 
shares :  Hddy  — 

(1)  That  their  obligation  to  take  the  qualification  shares  could  not  be  satis- 

fied by  their  taking  the  unpaid-for  shares. 

(2)  That  the  case  was  distinguishable  from  Lord  AhercorrCa  C<ue,  In  re  The 

National  Insurance  and  Investment  AssocicUion,  4  De  G.,  F.  &  J.  78. 

(3)  That  the  directors  were  liable  to  be  put  on  the  list  as  contributories  for 

their  respective  qualification  shares. 

(4)  That  they  were  also  liable  to  be  put  on  the  list  as  contributories  in 

respect  of  the  shares  for  which  they  had  respectively  subscribed  the 
memorandum  of  association,  but  that  these  were  to  be  taken  as  part  of 
the  qualification  shares.  —  In  re  The  Great  Northern  and  Midland  Coal 
Company  {Limited),  Curriers  Case,  367. 

2.  Where  a  person^s  name  appeared  as  that  of  a  shareholder  in  a  joint-stock 

company^s  register,  and  minute  and  other  books,  and  had  been  so 
included  in  the  yearly  returns  to  the  registrar  of  joint-stock  companies, 
but  it  appeared  on  the  evidence  that  he  had  never  agreed,  or  acted  in 
such  a  manner  as  to  induce  others  to  believe  that  he  had  agreed,  to 
become  a  shareholder  in  the  company,  and  that  he  had  promptly  repu- 
diated an  attempt  on  the  part  of  the  secretary  of  the  company  to  place 
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him  in  the  position  of  a  shareholder :  Held^  that  upon  an  application  in 
Chancery  under  the  Joint-stock  Companies  Act,  1866,  §  25,  and  in 
bankruptcy  in  the  matter  of  the  winding-up  to  remove  his  name  from 
the  register  and  from  the  list  of  contributories,  he  was  entitled  to  the 
relief  sought. 
The  books  of  a  company  are,  under  the  Joint-stock  Companies  Act,  1856, 
§  40,  only  evidence  as  between  shareholders,  and  cannot  be  accepted 
as  evidence  on  the  question  whether  a  person  is  or  is  not  a  shareholder. 
—  In  re  Moseley  Oreen  Coal  and  Coke  Company  (Limited),  Fox^s  Case^ 
465. 

See  Sharbs,  2,  8. 

CONVERSION.    See  Will,  6. 

COPYHOLD  ACTS.    See  Lands  Clauses  Act,  3. 

CORPORATION. 

Where  there  was  no  title  to  sue  at  the  time  of  the  filing  of  an  original  bill  or 
information,  a  decree  cannot  be  founded  upon  a  right  of  suit  subse- 
quently acquired  and  brought  forward  by  a  supplemental  bill,  or  under 
the  new  practice  by  way  of  amendment,  a  rule  applying  not  only  in 
cases  where  the  title  to  sue  in  respect  of  the  whole  matter  of  the  suit  is 
acquired  subsequently  to  the  filing  of  the  original  bill,  but  also  in  cases 
where  the  title  to  sue  in  respect  of  any  of  the  matter  of  the  suit 

*  727       is  so  acquired ;  and  the  principle  being  *  that  there  must  be  a  right 

of  suit  when  the  suit  is  commenced ;  and  a  supplemental  bill  is  not 
the  commencement,  but  the  continuance  of  the  suit. 

Persons  claiming  a  title  purely  adverse  to  a  trust  cannot  be  made  parties  to  a 
suit  for  the  execution  of  the  trust.  TalUxyt  v.  Earl  of  Radnor,  3  M.  & 
E.  252,  on  this  point,  has  been  constantly  disapproved  of  and  never 
followed. 

An  Act  of  Parliament  authorized  a  corporation  to  construct  a  market-place 
and  place  for  a  fair  and  all  necessary  buildings  and  works  for  the  sale 
of  commodities  as  therein  mentioned,  and  a  market-plaoe  for  the  sale  of 
cattle,  with  power  to  provide  slaughter-houses,  and,  after  various  pro- 
visions authorizing  the  levying  and  taking  of  stallages,  rents,  and  tolls, 
enacted  that  the  moneys  arising  from  such  stallages,  rents,  and  tolls 
should  be  applied  firstly  in  paying  the  expenses  of  obtaining  the  act 
and  incident  thereto ;  secondly,  in  making  and  maintaining  the  market 
or  fair  and  works  connected  therewith,  and  the  slaughter-houses  to  be 
established  or  constructed  as  aforesaid,  and  in  payment  of  the  interest 
and  repayment  of  the  prindpal  of  all  moneys  borrowed  on  the  security 
of  the  said  works,  stallages,  rents,  and  tolls ;  and  that  the  residue  of 
such  moneys  (if  any)  should  be  retained  by  the  corporation,  to  be 
applied  by  them  as  they  should  think  fit:  Hdd,  that  assuming  the 
corporation  to  be  entitled  to  grant  leases  of  the  market,  market-plaoe, 
and  slaughter-houses,  they  were  not  entitled  to  demise  the  property  at 
diminished  rents  upon  payment  of  fines,  the  rents  being  devoted  to  the 
maintenance  of  the  property.  —  Aitometf'  General  v.  The  Portreeve, 
Aldermen,  and  Burgeeeee  of  Avon,  oihcnoiae  Aberavon,  637. 
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CORPUS.    See  Annuity. 
COSTS. 

1.  Wbere  upon  the  applicaticm  of  tbe  solicitor  for  the  assignees,  the  Coart 

below  made  an  order  which  it  had  no  jurisdiction  to  make,  the  Court 
of  appeal  ordered  the  assignees  personally  to  pay  the  costs. — Ex  parte 
Cole,  In  re  AUwater,  880. 

2.  Assignees  in  bankruptoy  may  in  a  proper  case  be  ordered  to  pay  costs 

personally,  and  not  be  allowed  them  out  of  the  bankrupt's  estate,  not- 
withstanding they  act  pursuant  to  a  resolution  of  creditors.  —  Ex  parte 
WatU,  In  re  AUtoater,  894. 
8.  The  costs  of  an  official  assignee  who  appears  by  counsel  on  the  hearing  of 
an  appeal  merely  to  consent  to  the  reversal  of  the  order  ought  not  to 
be  allowed  out  of  the  estate.  —  Ex  parte  Churchilly  In  re  Qriffiths,  888. 

See  Annulling,  2.    Appeal,  8.    Arranqino  Debtor,  10.    Lands  Clauses 

Act,  4.    Promoters.    Solicitor  and  Client. 

♦  CREDITORS.    See  Arranging  Debtor.    Fraudulent  Deed.  ♦  728 

CROSSED  CHECK.    See  Trustee. 

CURTILAGE.    See  Lands  Clauses  Act,  I. 


DAMAGES.    See  Light. 

DEBTOR  AND  CREDITOR.    See  Arranging  Debtor. 

DECEPTION.    See  Shares,  1. 

DECREE. 

The  effect  of  entering  a  caveat  against  the  enrolment  of  a  decree  is  only  to 
suspend  the  Lord  Chancellor's  signature  of  the  docket  of  enrolment, 
and  upon  the  expiration  of  the  time  limited  for  the  operation  of  the 
ca:oeat  without  effective  proceedings  founded  upon  it,  the  signature  is 
affixed  to  the  docket  as  of  the  day  of  its  date. 
The  service  upon  the  parties  presenting  the  docket  of  enrolment  by  the  par- 
ties entering  the  caveat  after  the  expiration  of  the  time  limited  for  the 
operation  of  the  caveat,  but  before  the  actual  delivery  of  the  docket 
to  the  messenger  for  transmission  to  the  Lord  Chancellor,  of  an  order 
for  setting  down  for  hearing  a  petition  of  appeal  filed  within  the  limited 
time,  is  inoperative  to  prevent  the  enrolment  of  the  decree. — Attorney^ 
General  v.  The  Conservators  of  the  River  Thames,  481. 
See  Corporation.    Dismissal  of  Bill,  1. 

DEED.    See  Arranging  Debtor.    Fraud. 

DEMURRER. 

Real  estates  were  devised  to  A.  for  life,  remainder  to  his  sons  in  tail,  re- 
mainder to  B.  for  life ;  and  powers  were  given  to  the  tenants  for  life  of 
jointuring  and  charging  portions  for  younger  children,  and  of  limiting 
terms  to  secure  them.  The  will  also  enabled  H.,  who  was  the  trustee 
and  one  of  the  executors,  to  enter  the  estates  during  minorities  and 
accumulate  the  rents,  which  were  to  be  applied  in  the  purchase  of 
lands  to  be  settled  to  the  same  uses.  The  personal  estate  was  given 
to  A.  absolutely.    During  A.'s  minority,  H.  entered  and  accumulated 
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the  rents.  A.  on  his  marriage  limited  terms  to  trustees  to  secure  a 
jointure  and  portions,  and  settled  the  residuary  personalty  and  died, 
leaving  a  son.  B.  disputed  the  son^s  legitimacy  and  took  possession. 
A  J*  a  wife  and  infant  child  filed  a  bill  against  B.,  H.,  and  the  trustees  of 
the  terms,  alleging  that  the  trustees  of  the  terms  refused  to  bring  eject- 

*  729       ment  *  without  the  direction  of  the  Court,  and  praying  for  an  account  of 

the  testator^s  personal  estate,  and  to  have  it  secured  on  the  trusts  of  the 
settlement;  for  an  account  of  the  rents  received  by  H.  during  the 
minority  of  A. ;  for  an  account  of  rents  received  by  the  defendants 
respectively  since  A.^s  death ;  for  a  receiver  and  for  an  injunction  to 
restrain  B.  from  receiving  the  rents,  and  for  further  relief.  B.  de- 
murred for  want  of  equity,  multifariousness,  and  want  of  parties,  and 
the  demurrer  was  allowed  by  the  Master  of  the  {lolls  on  the  first  two 
grounds. 
Hdd,  on  appeal,  that  as  the  bill  distinctly  showed  that  there  were  outstanding 
terms  which  B.  might  set  up  if  the  infant  plaintiff  brought  ejectment, 
and  there  was  a  prayer  for  general  relief,  the  demurrer  for  want  of 
equity  could  not  be  sustained,  though  the  bill  contained  no  allegations 
that  B.  intended  to  set  up  the  terms,  and  no  prayer  that  he  might  be 
restrained  from  so  doing. 
Hddf  also,  that  the  rents  accumulated  during  the  minority  of  A.  furnished  a 
sufiicient  equity  to  support  the  bill,  although  they  had  been  paid  into 
Court  in  another  suit,  no  decree  having  been  made  in  that  suit. 
Hdd,  also,  that  the  bill  was  not  multifarious,  for  that  there  was  an  entire 
case  against  H.  in  respect  of  the  accumulated  rents,  the  personal 
estate,  and  his  duty  to  enter  and  accumulate  rents  during  the  minority 
of  the  infant  plaintiff,  if  the  legitimate  son  of  A.,  and  that  B.  could 
not  complain  of  the  bill  as  multifarious,  because  he  was  only  interested 
in  the  last  question. 
Hdd,  that  the  demurrer  was  good  for  want  of  parties,  for  that  the  other  exec- 
utor was  a  necessary  p^rty  to  the  account  of  the  personal  estate,  and 
B.,  though  not  interested  in  the  personal  estate,  had  a  right  to  require 
the  suit  to  be  properly  constituted.  Whether  an  injunction  and  receiver 
might  not  nevertheless  be  granted,  qucere,  —  Hamp  v.  Robifuan,  97. 

DETERMINATION.    See  Fartns&ship,  3. 

DEVASTAVIT.    See  Exboutob. 

DILIGENCE.    See  Prioioty. 

DIRECTORS.    See  Contributory,  1.    Sharbs,  3. 

DISCHARGE.    See  Bankrupt,  1. 

DISCHARGE  FROM  CUSTODY.    See  Arranoxng  Debtor,  8. 

DISCLAIMER.    See  Mortoags,  1. 

DISCONTINUANCE  OF  SUIT.    See  Disbossal  of  Bnx,  1. 

*  730   ♦  DISCRETION.    See  Appbal,  1. 

DISCRETION  OF  TRUSTEES.    See  Will,  7. 
DISMISSAL  OF  BILL. 

1.  In  a  suit  in  which  a  husband  and  wife  were  co-plaintiffs,  a  decree  was  made 
dismissing  the  bill  against  certain  defendants,  with  costs  to  be  paid  by 
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the  husband.  It  afterwards  appeared  that  at  the  date  of  the  decree 
the  husband  was  in  fact  dead :  Hdd,  that  the  taking  out  by  the  wife, 
after  her  husband^s  death  and  after  the  date  of  the  decree,  of  a  sum- 
mons for  serrice  of  the  decree  upon  certain  parties,  operated  as  a  con- 
tinuation of  the  suit  by  her  as  sole  plaintiff;  and  that  the  Court  had 
power  on  motion  to  vary  the  decree  by  altering  its  title,  so  as  to  show 
the  fact  of  the  husband^s  death,  and  by  directing  the  costs  thereby 
directed  to  be  paid  by  him  to  be  paid  by  the  wife.  —  In  re  Tidy  TuH  v. 
BarloWy  MiUs  v.  Barlow ,  426. 
2.  A  bill  filed  by  the  plaintiff  to  restrain  the  defendants  from  taking  certain 
property  of  his  under  their  statutory  powers  had  been  dismissed  and 
the  order  of  dismissal  enrolled.  The  plaintiff  presented  a  petition  of 
appeal  to  the  House  of  Lords,  and  now  applied  to  the  Court  for  an 
interim  order  to  protect  the  property  till  the  appeal  could  be  heard. 
Held^  that  as  the  bill  had  been  simply  dismissed  without  any  reservation,  the 
Court  had  no  jurisdiction  to  make  the  order  asked.  —  Oalloway  v.  The 
Mayor  J  Commonaliy,  and  Citizens  of  London  (No.  2),  59. 

See  Lands  Clausbs  Act,  2. 
boCUMENTS.    See  Sufficibncy. 


ENFRANCHISEMENT.      ee  Lands  Clauses  Act,  3. 

ENROLMENT.    See  Dbcrbb. 

EQUITY.    See  Demurrer. 

EQUITY  TO  SETTLEMENT.    See  Fraudulent  Deed. 

ESTATE  FOR  LIFE.    See  Lands  Clauses  Act,  3.    Will,  1. 

EVIDENCE. 

An  instrument  purporting  to  be  a  deed  of  assignment  of  all  a  debtor^s  estate 
and  effects  for  the  benefit  of  his  creditors,  and  signed  by  the  debtor,  is 
inadmissible  as  evidence  of  an  act  of  bankruptcy  on  his  part,  if  un- 
stamped. Ex  parte  Wensley  (1  De  G.,  J.  &  S.  273),  doubted. 
*  Remarks  as  to  the  nature  of  the  case  which  should  be  made  by  a  cred-  *  731 
itor  of  a  bankrupt  who  seeks  (by  petition),  without  the  consent 
of  any  party  interested,  to  annul  an  adjudication  made  on  the  bank- 
rupt's petition,  and  to  obtain  an  adjudication  of  his  own  relating  to 
an  act  of  bankruptcy  earlier  than  the  debtor's  petition.  —  Ex  parte 
Potter^  In  re  Barron,  240. 

See  Annulling,  1.    Contributort,  2. 

EXAMINATION.    See  Arranging  Debtor,  7.    Representation. 

EXCEPTIONS.    See  Sufficiency. 

EXECUTION.    See  Solicitor  and  Client. 

EXECUTOR. 

An  executor  may,  afler  allowing  a  reasonable  time  to  elapse  ailer  the  testa- 
tor^s  death,  pay  simple  contract  debts  in  priority  to  specialQr  debts,  of 
which  he  has  no  notice ;  and  where  the  testator  lived  and  died  in  India, 
and  the  executor  seven  months  afterwards  received  notice  of  the  exist- 
ence of  the  will  and  his  own  appointment  as  executor,  and  three  months 
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afterwards  repaid  to  the  testator's  widow  moneys  for  which  his  esUte 
was  liable  on  simple  contract,  and  which  she  had  paid  out  of  her  own 
moneys,  and  then  sixteen  months  afterwards  received  notice  of  a 
specialty  debt  due  to  a  creditor  of  the  testator  in  India:  Edd,  that  he 
was  justified  in  making  the  payments  which  he  had  made  to  the  widow, 
she  having  by  those  payments  placed  herself  in  the  position  of  the  cred- 
itors whose  claims  she  had  discharged,  and  that  the  date  of  his  repay- 
ment to  her  was  the  date  at  which  the  payment  by  him  out  of  the  estate 
of  the  so-discharged  debts  must  be  considered  to  have  been  made.  — 
In  re  Le  Geyfs  Eatate,  Noaotti  v.  Jefferson,  670. 

EXECUTORY  TRUST.    See  Article. 

EX  PARTE  APPLICATION.    See  Rehearing. 

FALSE  STATEMENT.    See  Shares.  1. 

FINES.    See  Lands  Clauses  Act,  8. 

FORFEITURE.    See  Shares,  3. 

FRAUD. 

A  settlement  by  an  aunt  on  her  nephew  in  fee  of  all  the  settlor's  real  es- 
tates, reserving  a  life-estate  only  to  herself,  without  any  consideration 
♦  7Q0  ^^^^^  *  covenant  by  the  nephew  to  pay  charges  on  the  property  after 
732  the  aunt's  death,  ♦  and  without  any  power  of  revocation,  upheld,  even 
as  a  voluntary  settlement  (as  to  which  qucere  per  the  Lord  Justice 
Turner),  it  appearing  that  the  settlor  had  had  the  deed  sufficiently 
explained  to  her  before  she  executed  it,  that  she  sufficiently  understood 
Its  nature  and  effect  when  she  executed  it,  and  that  she  intended  when 
she  executed'  it  that  it  should  operate  and  be  effective  according  to 
Its  purport  and  tenor,  and  there  being  no  ground  for  believing  that  she 
consented  to  execute  or  did  execute  it  through  or  under  any  fraud  or 
misrepresentation  or  undue  influence  or  by  means  or  reason  of  any 
promise  made  to  her  or  in  reliance  on  any  promise. 

In  such  cases  the  evidence  in  support  of  the  validity  of  the  impeached  deed 
must  be  clear  and  decisive. 

The  absence  from  a  voluntary  settlement  of  a  power  of  revocation  reserved 
to  the  settlor  is,  in  determining  the  validity  of  the  impeached  setUe- 
ment,  only  a  circumstance  to  be  taken  into  account  in  connection  with 
the  other  circumstances  of  the  case. 

The  absence  in  the  like  case  of  advice  given  to  the  settlor  as  to  the  insertion 
of  a  power  of  revocation  stands  on  the  same  footing.  —  Toker  v.  Toker, 
487. 

FRAUD  ON  ACT  OF  PARLIABIENT.    See  Arranging  Debtor,  3. 
FRAUDULENT  DEED. 

If  the  debt  of  a  creditor  by  whom  a  voluntary  settlement  is  impeached  under 
Stat.  18  Eliz.  c.  6,  existed  at  the  date  of  the  settlement,  and  it  is  shown 
that  the  remedy  of  the  creditor  is  defeated  or  delayed  by  the  existence 
of  the  settlement,  it  is  not  necessary  for  him  to  show  insolvency  on  the 
part  of  the  debtor  at  the  date  of  or  occasioned  by  the  settlement. 

But  if  a  voluntary  settlement  or  deed  of  gift  be  impeached  by  creditors  whose 
debts  had  not  been  contracted  at  the  date  of  the  settlement,  then  it  is 
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necessary  to  show  either  that  the  settlor  made  the  settlement  with 
express  intent  to  delay,  hinder,  or  defraud  creditors,  or  that  after  the 
settlement  the  settlor  had  no  sufficient  means  or  reasonable  expectation 
of  being  able  to  pay  his  then  existing  debts,  but  was  reduced  to  a  state 
of  insolvency ;  in  which  case  the  law  infers  that  the  settlement  was  made 
with  intent  to  delay*  hinder,  or  defraud  creditors,  and  is  therefore 
fraudulent  and  void. 

The  fact  of  a  voluntary  settlor  retaining  money  enough  to  pay  the  debts 
which  he  owes  at  the  time  of  making  the  settlement,  but  not  actually 
paying  them,  gives  no  different  character  to  the  settlement,  and  does 
not  take  it  out  of  the  statute. 

A  trost  in  a  marriage  settlement  of  personalty  belonging  to  the  intended 
wife,  declared  to  be  **only^*  for  her,  her  executors,  administra- 
tors, *  and  assigns,  does  not  create  a  separate  use  in  her  in  such   *  708 
personalty. 

The  fact  of  a  settlement  having  been  made  of  part  of  an  intended  wife^s  per- 
sonalty on  her  marriage,  upon  trusts  for  her  and  the  children  of  the 
marriage,  does  not  bar  her  equity  to  an  additional  settlement  out  of 
other  personal  property  belonging  to  her  prior  to  her  marriage,  and  left 
unsettled  upon  the  occasion  of  the  marriage,  as  against  her  busband^s 
assignee,  if  he  is  obliged  to  resort  to  this  Court  in  order  to  reach  it.  — 
Spirett  V.  WiUows,  298. 
FRAUDULENT  PREFERENCE.    See  Bill  op  Saub. 

. 
GARDEN.    See  Lands  Clausbs  Act,  1. 

HOUSE.    See  Lands  Clauses  Act,  1,  2. 
HOUSE  OF  LORDS.    See  Dismissal  of  Bill,  2. 
HUSBAND  AND  WIFE. 

A  married  woman  can  contract  in  respect  of  her  separate  estate  with  her  hus- 
band, and  if  she  hand  him  money,  part  of  the  income  of  her  separate 
estate,  upon  a  contract  of  loan  she  may  sue  him  upon  that  contract. 
Qiusre,  whether  in  the  bare  case  of  money,  part  of  the  income  of  a  married 
woman^s  separate  estate,  being  handed  over  by  her  to  her  husband, 
this  Court  would  of  necessity  raise  an  assumpsit  for  repayment  of  the 
money  so  handed  over. 
Circumstances  under  which  a  married  woman  was  held,  upon  the  evidence, 
to  have  lent,  and  not  given,  to  her  husband  a  sum  of  money,  part  of  the 
income  of  her  separate  estate,  and  to  be  entitled  to  prove  upon  his 
estate  in  an  administration  suit  as  a  creditor  in  respect  of  the  loan.  — 
Woodward  v.  Woodward,  672. 

See  Fraudulent  Deed.    Mortgage,  1. 


INCOME  TAX.    See  Property  Tax. 
INCUMBRANCE.    See  Notice.    Priority. 
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INEQUALITY.    See  Arramoino  Debtor,  2. 
INFANT.    See  Demurrer. 
INJUNCTION. 

1.  Assuming  that  cases  exist  wherein  a  tenant  from  jear  to  jear  under  notice 

to  quit  is  entitled  to  an  injunction  to  restrain  the  erection  of  build- 

*  734       ings  which  prejudice  the  *  access  of  light  and  air  to  which  he  is  enti- 

tled, still  the  nature  of  his  interest,  especially  when  he  can  obtain 
damages  at  law,  renders  it  imperative  upon  him  to  make  out  a  very 
strong  case  for  the  intervention  of  a  Court  of  Equity.  —  Jacomb 
V.  Knight,  533. 

2.  The  intended  erection  by  a  vestry  professing  to  act  under  18  &  19  Yict. 

c.  128,  of  an  urinal  against  the  wall  of  a  garden  forming  one  side  of  a 
public  street,  and  at  a  distance  of  thirty-five  yards  from  the  houses, 
hdd,  not  to  be  so  plainly  ultra  tires  or  so  likely  to  create  a  nuisance, 
as  to  afford  ground  for  an  interlocutory  injunction.  —  Biddtdph  v.  The 
Vestry  of  the  Parish  of  St.  George,  Hanover  Square,  493. 

See  Lancaster  Ducht  Court.  Lands  Clauses  Act,  1,  2.  Light.  Pa- 
tent, 2.    Vendor  and  Purchaser,  2. 

INSPECTION.    See  Light,  2. 

INSUFFICIENCY.    See  Sufpicibncy. 

ISSUE.    See  Articles.    Patent,  1. 

INTEREST.    See  Accountant.    Partnership,  1.    Winding-up. 


JOINT  AND  SEPARATE.    See  Arranging  Debtor,  1. 

JOINT  TENANCY.     See  Will,  1. 

JOINT  TENANT.    See  Articles. 

JOINTRESS.     See  Property  Tax. 

JUDGMENT.    See  Notice. 

JURISDICTION. 

Since  the  coming  into  operation  of  Mr.  Rolt^s  Act  (Stat.  25  &  26  Vict.  c.  42) 
a  Court  of  Equity  cannot  direct  that  a  person  who  conies  in  under  an 
administration  order  or  decree  in  equity  as  an  alleged  creditor  of  the 
deceased  shall  be  at  liberty  to  establish  his  claim  at  law,  but  is  bound 
itself  to  decide  upon  the  validity  of  the  claim.  —  In  re  Hooper,  Baylis 
V.  Watkins,  348. 
See  Arranging  Debtor,  7,  8,  10.    Demurrer.    Dismissal  of  Bill,  2. 


LACHES.    See  Lands  Clauses  Act,  2.    Priorttt. 

LANCASTER  DUCHY  COURT. 

A  person  who  has  obtained  a  creditor's  order  for  administration  of  a 

*  7S5  *  testatrix's  estate  in  the  Palatine  Court  of  the  Duchy  of  Lan- 
caster, and  who  is  neither  a  party  to  a  suit  in  the  High  Court  for 
the  same  purpose,  nor  has  proved  his  debt  under  an  administration 
order  therein  made  subsequently  to  the  order  in  the  Palatine  Court 
suit,  is  a  mere  stranger  to  the  High  Court  suit,  and  a  motion  made  by 
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a  person  so  circumstanced  in  the  High  Court  suit  to  stay  proceedings 
therein,  on  the  ground  of  the  order  made  in  the  Palatine  Court  suit, 
was  refused,  with  costs,  upon  the  ground  of  his  being  such  stranger.  — 
In  re  Yates,  Bradley  y.  Stelfox,  402. 
LANDS  CLAUSES  ACT. 

1.  A  lessee  held  under  the  same  lease  two  pieces  of  ground,  one  on  the 

southern,  the  other,  a  corresponding  piece  of  equal  width,  on  the 
northern  side  of  a  road,  which,  at  the  date  of  the  lease  was  a  private 
road,  but  was  afterwards  dedicated  to  the  public.  On  the  southern 
piece  of  ground  the  lessee^s  house  and  garden  were  situate;  on  the 
northern  piece  he  was  prohibited  from  building,  and  it  had  been  thrown 
together  with  corresponding  pieces  of  ground  east  and  west  of  it,  which 
had  been  granted  to  other  lessees  under  the  same  lessor,  into  one  piece 
of  ground,  which  was  used  for  the  purposes  of  recreation  and  pleasure, 
and  had  been  also  let  out  to  a  butcher  as  grazing  ground  for  sheep  and 
cattle.  A  railway  company  desiring  to  take  the  northern  piece  of 
ground  only  for  the  purposes  of  their  undertaking :  Hdd^  by  the  Lord 
Justice  Turner,  affirming  the  decision  of  the  Master  of  the  Rolls,  but 
di^sentiente  the  Lord  Justice  Knight  Bruce,  that  they  were  not  com- 
pellable under  the  92d  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  to  take  the  property  on  the  south  side  of  the  road  also. 
Per  the  Lord  Justice  Turner.  —  The  question  as  to  what  is  included  under 
the  word  **  house  ^'  in  the  above-mentioned  section  and  Act  must  be 
determined  by  what  would  pass  under  a  conveyance  of  a  house ;  and  it 
is  settled  that,  under  such  a  conveyance,  the  garden  and  curtilage  will 
pass,  the  principle  being,  that  they  are  of  necessity  to  the  house,  and 
not  of  pleasure  merely.  —  Fergussan  v.  The  London^  Brighton,  and 
South  Coast  Railway  Company,  653. 

2.  A  person  held  under  a  lease,  granted  in  1853,  a  house,  with  the  grounds 

and  premises  thereto  belonging,  and  also  an  adjoining  field,  hereinafter 
called  Field  A.  This  field  had,  prior  to  the  lease,  been  occupied 
separately  from  the  house,  and  was  separately  demised  by  the  lease. 
The  field  in  question  was  of  irregular  width,  the  wider  part  being  at 
the  south  end,  where  it  adjoined  the  house  and  grounds,  and  the  field 
gradually  tapering  and  becoming  narrower  towards  the  north. 
The  lessee,  after  the  grant  of  the  lease,  added  *  to  and  enlarged  *  736 
the  house,  and  took  the  southern  part  of  the  field  into  the  garden 
and  erected  stables  and  other  buildings  at  the  south-east  comer  of  the 
field.  In  1857  he  became  the  lessee  of  another  field,  hereinafter  called 
Field  B.,  lying  on  the  west  side  of  the  narrow  part  of  Field  A.,  and 
extending  to  the  north  bejond  that  field.  In  this  lease  of  1857  there 
was  included  a  cottage,  with  a  garden  and  cow-house  belonging  to  it, 
lying  immediately  to  the  north  of  Field  A.  Field  B.  extended  towards 
the  west  considerably  beyond  the  grounds  lying  immediately  to  the 
north  of  the  dwelling-house,  and  at  the  time  when  the  suit  was  instituted 
forming  part  of  the  garden.  It  formed  the  northern  boundary  not  only 
of  the  house  and  garden,  but  of  other  houses  lying  to  the  west  of  the 
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lessee^s  house.  The  lessee,  after  the  grant  of  the  lease  of  Field  B.,  took 
a  small  part  of  it  into  his  garden :  threw  down  the  hedge  between 
Fields  A.  and  B.,  leaving  standing  a  row  of  trees  which  appeared  to 
have  grown  in  the  hedge;  made  a  gravel*walk  under  the  trees  and 
past  the  cottage  up  to  a  public  road  into  which  it  opened,  and  also 
another  gravel-walk  along  the  south  side  of  Field  B. ;  and  built  sheds 
and  a  poultry-house  and  piggery  in  the  south-west  corner  of  the  field, 
and  used  the  cottage  and  garden  and  cow-house  for  his  coachman^s 
residence. 

Field  B.,  however,  was  si^parated  from  the  garden  by  a  ha«ha,  having  in  it  an 
iron  rail  fence;  but  there  were  ornamental  bridges  over  this  ha-ha 
leading  into  the  field.  The  field  was  used  by  the  lessee  for  keeping 
his  cows,  and  occasionally  for  pleasurable  puiposes,  such  as  archery 
and  dancing. 

A  railway  company  desiring  to  take  and  enter  upon  portions  of  Fields  A.  and 
B.,  for  the  purpose  of  their  undertaking,  paid  into  Court  the  value  of 
the  land  as  fixed  by  a  surveyor,  and  executed  a  bond  under  the  Lands 
Clauses  Consolidation  Act,  1845,  §  85,  and  proceeded  to  make  their 
railway,  which  when  completed  passed  over  Field  B.  and  the  narrow 
part  of  Field  A.  to  the  north  on  an  embankment.  It  so  passed  to  the 
south  of  the  coachman^s  cottage  and  garden,  thus  cutting  them  off  from 
the  house :  but  it  did  not  touch  any  erections  in  the  field,  except  per- 
haps the  comer  of  the  cow-house. 

When  the  railway  had  been  completed  and  was  on  the  point  of  being  opened, 
the  lessee  filed  his  bill  against  the  company,  stating  the  lease  of  1853, 
but  taking  no  notice  of  that  of  1857,  or  his  interest  in  Field  B.,  sub- 
mitting that  the  house  and  premises  comprised  in  the  lease  of  1853 
constituted  a  house  within  the  92d  section  of  the  Act,  and  seeking  a 
declaration  that  the  company  was  bound  to  purchase  his  interest  in  the 
whole  of  such  house  and  premises,  and   consequential  relief.     The 

*  737       Master  *  of  the  Rolls  having  dismissed  the  bill  without  prejudice  to  the 

plaintiff  bringing  an  action  of  ejectment :  HM^  — 

(1)  By  the  Lord  Justice  Turner   {dubitarUe  the  Lord  Justice  Knight 

Brucr),  that  the  dismissal  of  the  bill  was  right ;  and  by  the  Lord  Jus- 
tice Knight  Brucb  (the  Lord  Justice  Turnkr  yielding  the  point), 
that  the  direction  that  the  dismissal  was  to  be  without  prejudice  to  the 
proceedings  in  ejectment  was  right  also. 

(2)  By  both  the  Lords  Justices,  that  a  termor  is  entitled  to  the  benefit  of  the 

92d  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  although 
his  option  would  not  affect  the  owner  of  the  fee. 

Per  the  Lord  Justice  Turner  :  The  land  taken  by  the  company  for  the  rail- 
way was  not  part  of  the  plaintiff's  **  house*'  within  the  meaning  of  the 
92d  section  of  Lands  Clauses  Consolidation  Act,  1845,  not  being  such 
as  would  pass  by  a  conveyance  of  the  house.  —  Fergusson  v.  The  Lori' 
don^  Brighton,  and .  South  Coast  Eaihoay  Company  (eupra,  653) 
adhered  to.  • 

Semhle  (agreeing  with  the  Master  of  the  Rolls),  that  in  cases  of  this  nature 
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a  plaintiff  cannot  insist  that  some  portion  of  his  property  shall  be  taken 
as  part  of  his  house,  and  that  another  portion  of  it,  which  is  in  precisely 
the  same  position,  shall  not  be  so  taken. 

But  semble  (disagreeing  with  the  Master  of  the  Rolls),  that  upon  the  record, 
as  it  stood  in  this  case,  the  respondents  might  have  been  decreed  to 
take  the  whole  of  the  lessee^s  property  if  they  were  boond  to  do  so,  and 
that  if  upon  the  record  as  it  stood  such  a  decree  could  not  have  been 
made,  leave  to  amend  might  have  been  given. 

Qucere,  whether  the  bill  might  not  have  been  dismissed  solely  on  the  ground 
of  the  lessee  having  delayed  filing  it  until  the  railway  was  on  the  point 
of  being  opened.  —  Pulling  v.  The  London^  Chatham^  and  Dover  Bail" 
way  Company,  661. 

3.  Where  moneys  were  paid  into  Court  by  a  railway  company  under  the 

Lands  Clauses  Consolidation  Act,  1845,  in  respect  of  copyhold  enfran- 
chised under  the  provisions  of  the  Act :  Held,  that  the  tenant  for  life  of 
the  manor  was  not  entitled  to  any  portion  of  such  moneys  as  fines 
payable  to  him  under  the  provisions  for  enfranchisement  contained  in 
the  Copyhold  Acta,  1852  and  1858.  ~/n  re  Wilson's  Estate,  410. 

4.  A  vendor  seised  in  fee-simple,  free  from  incumbrances  save  as  to  a  small 

portion  of  the  land  in  question,  which  portion,  with  other  property  of 
the  vendor,  was  in  mortgage  to  trustees  of  the  will  of  a  testator  whose 
estate  was  being  administered  in  the  Court  of  Chancery,  agreed  with 
a  railway  company  to  sell  them  the  whole  of  the  land  in  fee-simple. 
The  agreement  was  silent  as  to  the  existence  of  the  mortgage : 
Hdd,  that  the  *  company  was  not  bound  to  pay,  under  the  Lands  *  738 
Clauses  Consolidation  Act,  1845,  the  costs  incurred  by  obtaining 
an  order  in  the  administration  suit  sanctioning  the  concurrence  of  the 
trustees  in  the  conveyance  to  the  company,  but  that  such  costs  were 
properly  payable  by  the  vendor.  —  In  re  The  London  and  South  W  s 
em  Bailway  Act,  1855,  Ex  parte  Phillips,  341. 

See  Arbitration,  1. 

LAPSE  OF  TIME.    See  Lands  Clauses  Act,  2. 

LAW.    See  Jurisdiction. 

LEASE.    See  Vendor  and  Purchaskr,  1. 

LEGACY. 

A  general  charge  by  will  of  debts  and  funeral  and  testamentary  expenses, 
and  also  legacies  upon  the  whole  of  the  testator^s  real  and  personal 
estate  and  effects,  has  the  effect  of  charging  the  legacies  upon  specifi- 
cally devised  realty.  —  In  re  Emmerson,  Maskell  v.  Farrington,  338. 

See  Tenant  fob  Lite. 

LEGAL  QUESTION.    See  Jurisdiction. 

LENGTH  OF  TIME.    See  Shares,  3. 

LETTER.    See  Specific  Perform anob,  1. 

LETTERS  PATENT.    See  Patent,  2. 

LIEN.    See  Soucitor  and  Client. 

LIFE,  ESTATE  FOR.    See  Lands  Clauses  Act,  3.    Will,  1. 

LIFE,  TENANT  FOR,    See  £4Ands  Clauses  Act,  3. 

vol.  iu.  36  [  661  ] 


*  788  INDEX  TO  THB  PRINCIPAL  MATTEBS. 

LIGHT. 

1  The  exercise  of  the  power  to  grant  mandatory  injunctions  is  one  that  must 
be  attended  with  the  greatest  possible  caution,  and,  sembU,  that  it  is 
confined  to  cases  where  the  injury  done  to  the  plaintiff  cannot  be  esti- 
mated, and  sufficiently  compensated  by  a  pecuniary  sum.  Where 
such  injury  admits  of  being  so  estimated,  and  where  the  evil  sustained 
by  the  plaintiff  may  be  abundantly  compensated  in  money,  sembUf  that 
the  exercise  of  the  power  should  not  be  superadded. 

Therefore,  in  a  suit  for  relief  from  obstruction  of  ancient  lights,  praying  a 
prohibitory  injunction  as  to  future  acts  of  injury,  and  a  mandatory 
injunction  as  to  those  already  done,  the  Court,  thinking  that  it  was  a 
matter  of  very  doubtful  result  whether  any  damage  had  been  sustained, 
but  that  the  whole  of  the  injury  sustained,  or  likely  to  be  sustained,  by 
the  plaintiff  by  the  erection  of  the  defendants^  buildings  might  be 
abundantly  compensated  in   money,  refused  to  exercise  the  power 

*  739       of  granting  the  *  mandatory  injunction  sought,  notwithstanding  that 

the  defendants  had  purposely,  and  after  notice  to  desist  given  them 
by  the  plaintiff,  pushed  forward  their  works  so  as  to  get  them  com- 
pleted before  the  plaintiff  could  apply  for  his  prohibitory  injunction. 

In  such  a  case  the  Court  substituted  for  the  mandatory  injunction  an  inquiry 
under  the  21  &  22  Vict.  c.  27,  before  itself  to  ascertain  what  damage 
had  been  sustained  by  the  plaintiff  by  reason  of  the  buildings  erected 
by  the  defendants,  and  what  would  be  a  sufficient  compensation  to  be 
paid  by  the  defendants  to  the  plaintiff  as  a  satisfaction  for  such  dam- 
age, including  therein  the  power  to  direct  any  works  to  be  executed 
by  the  defendants  for  the  benefit  of  the  plaintiff  as  part  of  the  compen- 
sation to  be  so  made  to  him. 

The  position  in  which  the  plaintiff ^s  lights  are  at  the  time  of  filing  the  bill, 
and  not  that  in  which  they  might  be  by  improvement,  is  the  ground  of 
his  complaint. 

Where  the  plaintiff,  in  such  a  case  as  is  stated  above,  caused  a  letter  of 
inquiry  to  be  written  on  his  behalf  to  the  defendants,  stating  that  if  he 
was  injured  he  should  resort  to  legal  proceedings,  and  received  a  reply, 
assuring  him  he  need  have  no  apprehensions,  and  offering  him  an  in- 
spection of  the  defendant's  plans,  an  offer  of  which  advantage  was  not 
taken,  and  he  took  no  further  steps  to  assert  his  rights  for  upwards  of 
three  months  afterwards,  during  which  time  the  defendant's  buildings 
were  continually  progressing  towards  completion,  the  Court  thought 
'him  not  disentitled  by  reason  of  acquiescence  to  any  relief  to  which  he 
might  otherwise  establish  a  right.  —  Isenberg  v.  The  East  India  Bouse 
Estate  Company  {LimUed)^  263. 

2.  Where  the  darkening  of  the  ancient  windows  of  a  dwelling-house  materi- 
ally injures  the  comfort  of  the  existence  of  those  who  dwell  in  it,  the 
Court  will  interfere  by  injunction. 

Upon  a  similar  principle,  where  the  obstruction  of  the  ancient  lights  of  a 
manilfactory  or  of  business  premises  renders  the  building  to  a  material 
extent  less  suitable  for  the  business  carried  on  in  them,  it  is  a  case 
for  injunction,  and  not  merely  for  compensation  by  damages. 
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But  in  a  case  where,  looking  to  the  house  of  the  plaintiffs  as  it  then  was,  and  to 
the  use  which  was  then  made  of  it,  and  not  taking  into  account  any 
future  change  or  different  use  of  the  premises,  the  Court  was  clearly  of 
opinion  that  the  new  buildings  of  the  defendant  would  not  materially 
injure  the  comfort  of  the  existence  of  those  who  dwelt  in  the  plaintiff^s 
house,  or  render  it  less  suitable  for  the  business  which  was  then  carried 
on  in  it  to  such  a  material  extent  as  to  require  the  interference  of  the 
Court  by  injunction,  the  Court  declined,  in  a  suit  by  the  owners 
*  and  occupiers  of  the  property  alleged  to  be  injured,  so  to  inter-  *  740 
fere. 
Nor  will  the  Court  interfere  where  the  injunction,  if  granted,  would  be 
founded  not  upon  the  extent  of  present  injury,  but  upon  an  injury 
which,  having  regard  to  a  possible  future  destination  of  the  premises, 
might  affect  their  value. 
SefkbUt  that  in  cases  of  obstruction  to  light  and  air,  a  personal  inspection  by 
the  Judge  of  the  premises  alleged  to  be  injured  is  unadvisable.  —  Jack" 
son  ▼.  The  Duke  of  Newcastle,  275. 

See  Injunction,  1. 

LOCKE  KING'S  ACT.    See  Mortoagb.  2.  3. 

LUNACY. 

Railway  stock  standing  in  the  name  of  a  lunatic  in  the  books  of  a  company, 
by  the  constitution  of  which  transfers  of  stock  are  required  to  be  by 
deed,  is  **  stock''  within  the  meaning  of  the  Lunacy  Regulation  Act 
(16  &  17  Vict.  c.  70),  and  transferable  by  an  order  under  the  140th 
section  thereof.  —  In  re  IveSf  453. 


MAJORITY.    See  Arranoino  Debtor,  1,  6,  8,  9. 

MANDATORY  INJUNCTION.    See  Light.  1. 

MARRIAGE  ARTICLES.    See  Articlba. 

MARRIED  WOMAN.    See  Fraudulient  Deed.    Husband  and  Wife. 

MARSHALLING.    See  Will,  7. 

METROPOLIS  MANAGEMENT  ACT.    See  Injunction,  2. 

MISREPRESENTATION.    See  Shares,  1,  2. 

MORTGAGE. 

1.  A  husband  and  wife  mortgaged  in  fee  land  of  which  they  were  seised  in 
right  of  the  wife,  to  whom  the  equity  of  redemption  was  reserved  by 
the  mortgage-deed.  The  husband  became  bankrupt,  and  in  a  suit  by 
the  wife  for  a  settlement  of  the  equity  of  redemption  on  her  and  her 
children,  and  for  redemption  as  against  the  mortgagee,  and  for  fore- 
closure against  the  assignees  and  the  husband,  the  assignees  disclaimed, 
and  a  decree  was  made  giving  the  wife  the  right  to  redeem  as  against 
the  mortgagee,  and  settling  the  whole  fee  upon  herself  and  her  chil- 
dren, the  husband  not  objecting.  The  mortgagee  afterwards  applied 
in  the  bankruptcy,  and  was  there  allowed  to  prove  the  whole  amount 
of  his  mortgage  debt  against  the  bankrupt's  estate.     Held,  — 

(1)  That  the  disclaimer  of  the  *  assignees  was  intended  only   *  741 
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to  accelerate  the  wife^s  right  to  redeem,  if  she  elected  so  to  do; 
but  that  if  she  elected  not  to  redeem,  and  her  bill  was  consequently 
dismissed  with  costs  against  the  mortgagee,  the  assignees  would  no 
longer  be  bound  by  their  disclaimer,  their  interest  in  the  bankrupt's 
estate  would  remain  unaffected  by  the  dismissal  of  the  bill,  and  they 
would  be  restored  to  their  right  to  the  bankrupt's  life-interest  in  the 
property  in  question. 

(2)  That  the  proof  must  be  varied  by  the  addition  of  directions  that 
in  the  event  of  the  plaintiff's  bill  being  dismissed  with  costs  the  life- 
estate  of  the  bankrupt,  which  had  been  transferred  to  the  assignees 
in  bankruptcy,  should  be  sold,  the  proceeds  deducted  from  the  amount 
of  debt  proved,  and  proof  admitted  only  for  the  residue ;  but  in  the 
event  of  the  plaintiff  redeeming  the  mortgage  in  the  manner  expressed 
in  the  decree,  that  the  proof  should  be  admitted  without  prejudice  to 
any  question  as  to  the  right  to  expunge  the  same  either  wholly  or  par- 
tially, or  to  keep  the  same  alive  for  the  benefit  of  the  person  paying 
the  debt  to  the  mortgagee.  —  Ex  parte  Paine^  In  re  Oleaves,  458. 

2.  A  will  executed  by  the  testator  before  the  time  fixed  for  the  commence- 

ment of  Mr.  Locke  King's  Act  (Stat.  17  &  18  Vict.  c.  118),  but  not 
coming  into  operation  until  after  that  date,  is  as  between  claimants 
under  it  **  a  will  already  made"  within  the  meaning  of  the  proviso  in 
the  Act,  which  reserves  the  rights  of  persons  claiming  under  or  by  vir- 
tue of  such  a  will. 
The  republication  of  such  a  will  at  a  time  subsequent  to  the  time  fixed  for 
the  commencement  of  the  Act  does  not,  as  between  the  same  persons, 
deprive  it  of  its  character  of  being  "  a  will  already  made,"  within  the 
meaning  of  the  proviso.  — Bol/e  v.  Perry ^  481. 

3.  In  collecting  a  testator's  *' contrary  or  other"  intention  under  Mr.  Locke 

•  King's  Act  (17  &  18  Yict.  c.  113),  which,  in  the  absence  of  such  inten- 
tion, renders  a  mortgaged  estate  primarily  liable  to  the  payment  of  the 
mortgage  debt,  the  Court  must  do  so  from  the  document  from  which 
the  intention  is  to  be  collected  according  to  the  ordinary  mode  of  con- 
struing instruments. 
A  testator,  by  his  will  dated  in  1857,  appointed  his  wife  to  be  his  executrix, 
and  gave  her  all  his  personal  estate,  subject  to  the  payment  of  his 
debts,  funeral  and  testamentary  expenses;  and  he  devised  his  real 
estate  to  trustees,  who  were  to  let  the  estate  and  pay  the  rents,  afler 
deducting  repairs  and  insurance,  to  the  wife  for  life.  On  her  death 
they  were  to  sell  and  apply  the  proceeds,  after  deducting  their  costs 
and  expenses,  for  the  benefit  of  the  testator's  brothers  and  sisters, 
and  nephews  and  nieces.    By  a  codicil  the  trustees  were  directed 

742  to  hold  the  estate  for  the  testator's  children,  *and  apply  the  in- 
come for  their  maintenance ;  but  the  trusts  of  the  will  were  left  in 
force,  in  the  event  of  all  the  children  dying  under  twenty-one.  The 
testator's  real  estate  was  subject  to  a  mortgage  created  by  himself 
before  the  date  of  his  will.  Held,  that  the  testator's  intention  was 
plain,  that  his  mortgage  debt  was  to  be  paid  as  a  debt  out  of  his  per- 
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8onal  estate,  and  that  the  mortgaged  estate  was  not  primarilj  liable  to 
the  payment  of  it  under  the  provisions  of  Mr.  Locke  King^s  Act. 
Woolstencro/t  v.  WooUtenerofty  2  De  G.,  F«  &  J.  347,  remarked  upon.  —  Eno 

V.  Tatham^  443. 
See  Lands  Clauses  Act,  4.    Notice.    Pbioritt.    Tenajnt  fob  Life. 
MULTIFARIOUSNESS.    See  Dbmubreb. 


NEGLIGENCE.    See  Priority. 

NEW  EVIDENCE.    See  Annulxjno,  1. 

NOTICE. 

Transferees  of  mortgages  in  fee  were  represented  in  the  transaction  by  their 
ordinary  solicitors,  who  delegated  to  another  solicitor,  who  was  the 
solicitor  of  one  of  the  mortgagors,  the  duty  of  obtaining  the  execution 
of  the  deed  of  transfer  by  the  mortgagors.  The  second  solicitor  had, 
at  the  date  of  the  transfer,  notice  of  the  ej^istence  of  a  judgment  debt 
against  the  mortgagors  subsequent  in  point  of  date  to  the  securities 
transferred,  but  did  not  disclose  the  fact  to  the  transferees.  The  trans- 
ferees aflerwards  made  a  further  advance  to  the  mortgagors  without 
actual  notice  of  the  judgment  debt. 
Hddt  upon  the  facts,  that  the  second  solicitor  was  not  the  solicitor  of  the 
transferees  in  the  matter  of  the  transfer,  so  as  to  attract  the  operation 
of  the  doctrine  of  constructive  notice. 
Bemble,  that  if  he  had  been,  the  transferees  would  not  have  been,  affected  with 
constructive  notice  of  the  judgment  debt,  the  fact  of  its  existence  being 
immaterial  to  the  matter  of  the  transfer,  and  the  solicitor  consequently 
under  no  obligation  to  disclose  it. 
The  doctrine  of  constructive  notice  should  not  be  extended.  —  WyUie  v. 
PolUn,  696. 

See  Priorxtt. 
NOVELTY.    See  Patent,  1. 
NUISANCE.    See  Injunction,  2. 


OFFENCE.    See  Bankrupt,  2. 

OFFICIAL  ASSIGNEE.    See  Costs,  3. 

♦  ORDER  AND  DISPOSITION.    See  Bill  of  Sale.  ♦  743 

ORDER  OF  DISCHARGE.    See  Bankrupt,  1. 

ORDER  WHEN  MADE.    See  Appeal,  4. 

OUTSTANDING  TERM.    See  Demurrer. 


PALATINE  COURT.    See  Lancaster  Duchy  Court.- 
PARTIES.    See  Corporation.    Demurrer. 
PARTNERSHIP. 

1.  A  father  took  his  sons  into  partnership  under  articles  providing  that  the 
capital  then  used  by  him  in  the  business  should  be  kept  in  it  without 
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allowing  interest,  and  should  remain  the  property  of  the  father,  the 
sons  haying,  during  the  partnership,  a  certain  share  in  the  profits. 
The  debts  due  to  the  business  were  estimated  at  20^  per  cent  below 
their  nominal  amount,  but  very  nearly  their  full  amount  was  realized. 
The  father  drew  out  of  the  business  large  sums,  which  appeared  to 
have  been  wholly  applied  in  payment  of  trade  debts  due  when  the  part- 
nership was  formed.  One  of  the  sons  brought  fresh  capital  into  the 
business. 

Hddf  that  in  the  absence  of  contract  the  sons  could  not  claim  to  treat  the 
difference  between  the  estimated  yalue  of  the  debts  due  to  the  business 
and  the  amount  actually  realized  as  profit,  but  that  the  whole  amount 
realized  was  to  be  treated  as  part  of  the  father's  capital. 

Bdd^  also,  that  the  contract  was  not  that  the  father  should  keep  in  the  busi- 
ness the  moneys  employed  there  when  the  partnership  commenced,  and 
pay  aliunde  the  trade  debts  then  owing,  but  that  the  business  should  be 
carried  on  as  it  stood  for  the  benefit  of  himself  and  his  sons,  and  that 
therefore  the  payment  of  the  old  trade  debts  was  not  an  improper  with- 
drawal of  capital. 

Heldf  that  if  the  father  had  withdrawn  capital  for  unauthorized  purposes,  he 
could  not  have  been  charged  with  intorest,  unless  such  withdrawal  had 
been  fraudulent  or  grossly  excessive. 

Held,  also,  that  in  the  absence  of  contract  the  son  could  not  claim  interest 
on  the  capital  brought  in  by  him.  —  Cooke  y.  Benbow,  1. 

2.  A  father  took  his  two  sons  into  partnership  under  articles  by  which  it  was 
agreed  that  the  business  should  be  carried  on  with  the  father's  capital* 
which  should  remain  his ;  that  yearly  stock-takings  should  be  made ; 
that  the  partners  should  share  profit  and  loss  equally  in  thirds; 
744  that  each  of  the  sons,  besides  his  own  share  of  the  profits,  *  should 
have  1502.  a  year  out  of  the  father's  share;  that  repairs  and  other 
outgoings  in  respect  of  the  business  premises  should  be  paid  out  of 
profits ;  that  before  division  of  profits  the  father  should  have  interest  at 
42.  per  cent  on  his  capital,  and  that  in  estimating  profits  a  certain  dis- 
count should  be  taken  off  the  mills  and  machinery.  The  partnership 
lasted  ten  years,  during  the  whole  of  which  time  in  the  yearly  stock- 
takings the  mills  and  machinery  were  valued  as  they  stood,  without  any 
discount  as  provided  in  the  articles,  and  without  distinguishing  the 
increase  of  value  arising  from  additions  and  improvements,  and  the 
expenses  of  additions  and  improvements  were  charged  against  the  part- 
nership ;  the  1502.  a  year  to  each  son  was  charged  against  the  business, 
not  against  the  father's  share  of  profits ;  each  partner  was  credited  with 
interest  on  the  capital  standing  to  his  credit  at  the  beginning  of  the 
year,  and  the  profit  was  then  divided  in  thirds  and  the  shares  carried  to 
the  credit  of  the  partners  respectively. 

Held,  that  this  mode  of  keeping  the  accounts  and  the  division  of  profits  ac- 
cording to  it  evidenced  a  new  agreement  between  the  parties,  and  that 
the  account  must  be  taken  on  that  footing,  and  not  on  the  footing  of 
the  articles ;  and  that  whether  the  mills  and  machinery  were,  accord- 
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ing  to  the  articles,  the  property  of  the  father  or  of  the  partnership, 
they  must  be  treated  as,  being  under  this  agreement,  the  property  of 
the  partnership. 

The  bill  made  no  reference  to  the  accounts  having  been  kept  in  a  mode 
inconsistent  with  the  articles,  and  the  decree  directed  an  account  of 
all  dealings  between  the  parties  **as  partners  under  the  articles  dated 
30th  Dec.  1850."  Edd,  that  this  was  not  a  direction  to  take  the 
accounts  according  to  the  articles,  and  that  they  ought  to  be  taken 
according  to  the  books. 

The  partners  being  entitled  by  agreement  to  interest  on  their  capitals,  Tield, 
that  such  interest  must  run  till  the  principal  was  paid,  although  the 
partnership  had  been  dissolved  for  several  years.  —  Pilling  v.  Pilling, 
162. 

3.  Determination  of  an  agreement  of  the  nature  of  a  partnership  at  will  held 

to  result  from  the  animus  of  the  parties  towards  each  other  without  any 
formal  notice.  —  Pearce  v.  Lindsay,  139. 

4.  Partnership  articles  provided  that  once  a  year  an  account  should  be  taken, 

and  a  rest  made  of  the  joint-stock  and  the  value  thereof,  and  that  every 
such  rest  or  account  should  be  signed  by  all  the  partners,  and  when 
finished  and  so  signed  should  be  conclusive.    Accounts  were  annually 
signed  by  all  the  partners,  including  a  valuation  which,  however,  was 
arrived  at  by  the  partners  themselves,  without  a  regular  appraise- 
ment by  any  *  skilled  surveyors.    One  of  the  partners  died  dur-   *  745 
ing  the  partnership,  without  having  signed  or  being  present  at 
the  last  preceding  rest,  but  having  seen  and  retained  the  balance-sheet 
which  was  sent  to  him,  and  having  made  no  objection  to  the  valuation 
contained  in  it. 
Hdd,  that  the  mode  of  valuation  adopted  was  not  a  deviation  from  the  arti- 
cles, and  that  if  it  had  been  the  course  of  usage  had  rendered  it  binding 
on  all  the  partners,  and  that  the  last  rest  bound  the  executors  of  the 
deceased  partner,  although  he  had  not  signed  it  or  concurred  in  making 
the  valuation.  —  Coventry  v.  Barclay,  320. 

See  Accountant. 
PATENT. 

1.  On  an  issue  directed  in  a  patent  suit  on  the  question  of  novelty,  the  de- 

fendant is  entitled  to  have  the  question  of  newness  of  manufacture  tried 
apart  from  the  question  of  newness  of  invention.  —  Spencer  v.  Jack, 
346. 

2.  The  plaintiff  was  patentee  of  a  substance  for  making  capsules  to  cover  the 

mouths  of  bottles  so  as  to  render  them  air-tight.  A  brewer  in  Scot- 
land, to  which  country  the  patent  did  not  extend,  sent  to  an  English 
port  for  shipment  to  his  foreign  customers  bottles  of  beer  covered  with 
similar  capsules  made  abroad.  Held,  that  since  the  capsules,  during 
the  time  of  the  bottles  being  in  England,  were  answering  the  purpose 
for  which  they  were  intended,  of  preserving  the  liquor,  there  was  a  user 
of  the  invention  in  England  which  ought  to  be  restrained  by  injunction. 
—  BeUs  V.  NeOson,  82. 
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PETITIONING  CREDITOR.    See  ARRAKGrno  Dkbtor,  10. 

PLEADING.    See  Drmurrbr. 

PRACTICE.    Sec  Appeal,  2.    Corporatxok. 

PRIORITY. 

The  plaintiff  having  agreed  with  £.  to  advance  him  money  on  mortgage,  the 
plaintiff^B  solicitor  sent  the  mortgage-deed  to  W.,  the  solicitor  of  E., 
to  obtain  its  execution.  W.,  who  was  also  the  solicitor  of  K.,  sent  by 
his  clerk  the  plaintiff^s  mortgage-deed,  and  also  a  mortgage  of  the 
same  property  from  E.  to  K.,  for  execution  by  E.  E.  si^ed  the  plain- 
tiff's deed  before  K.^s,  and  gave  both  at  once  to  the  clerk,  saying, 
"That  is  my  delivery.**  The  title-deeds  were  handed  to  the  plaintiff, 
when  he  advanced  his  money,  he  having  no  notice  of  the  transactions 
with  K. :  Hdd^  by  the  Y .  C.  Wood,  that  the  delivery  of  the  two  mort- 
gage-deeds was  cotemporaneous ;  that  they  took  effect  at  the  same 
instant;  that  the  plaintiff  and  K.  were  tenants  in  common  or  joint-ten- 
ants of  the  legal  estate,  and  that  their  mortgages  were  payable  pari 
passu, 

*  746   *  Hdd^  on  appeal,  that  assuming  this  decision  to  be  correct  as   to 

the  legal  estate,  still  K.  must  be  postponed  to  the  plaintiff,  because 
the  title-deeds  had  been  delivered  to  the  plaintiff  without  any  notice 
of  K.*s  title,  and  without  K.*s  asking  after  the  deeds  or  making  any 
claim  to  them,  and  that  assuming  her,  by  reason  of  W.*8  committing 
a  fraud,  not  to  be  affected  with  notice  of  the  plaintiff's  title  through 
W.'s  knowledge  of  it,  she  still  must  be  affected  by  his  negligence  in  not 
asking  for  the  deeds.  —  Hopgood  v.  Emut,  116. 

See  NoTiCB. 
PROCEEDINGS  AT  LAW.    See  Jurisdictiom. 
PROMOTERS. 

Where  the  special  Act  of  a  railway  company  enacted  that  the  expenses,  costs, 
and  charges  of  obtaining  and  passing  the  Act  and  preparatory  thereto 
should  be  paid  by  the  company,  the  company  was  held  bound  to  pay 
the  costs  of  the  company's  solicitors  incurred  in  relation  to  certain  pro- 
jected lines  of  railway  originally  intended  to  have  formed  part  of  the 
company's  undertaking,  but  abandoned  in  Parliament  by  the  promoters 
and  not  actually  sanctioned  by  the  company's  Act. 

Per  Lord  Justice  Kniobt  Brucb.  —  Although  it  was  at  one  time  questioned 
how  far  in  strictness  the  demand  of  a  solicitor  could  be  made  directly 
against  a  company  or  body  not  in  existence  at  the  time  when  the  bill  of 
costs  was  incarred,  it  is  now  the  habit  to  consider  this  class  of  demands 
in  the  light  of  continuing  demands  for  preliminary  or  preparatory  costs ; 
and  as  soon  as  the  company's  Act  passed,  a  liability  from  the  company 
to  the  solicitors  was  constituted. 

Per  Lord  Justice  Turnsr.  —  If  any  doubt  existed  upon  the  point  whether 
the  costs  in  question  were  payable  by  the  company,  it  would  be  re- 
moved by  the  circumstance,  that  the  promoters  of  the  original  scheme 
were  themselves  amongst  the  directors  of  the  company.  —  In  re  TU- 
hard,  519. 
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PROOF.    See  Mortgage,  1. 
PROPERTY  TAX. 

By  an  antenuptial  settlement  executed  before  the  passing  of  the  Property  Tax 
Act,  lands  were  appointed  to  the  use  that  the  intended  wife  might,  after 
the  intended  husband^s  death,  receive  a  jointure  rent-charge  in  lieu  of 
dower  out  of  any  lands  to  which  the  husband  was  or  might  become 
entitled,  withont  any  deduction  in  respect  of  any  tax  then  already  or 
thereafter  to  be  imposed  on  the  jointure  or  on  the  jointress  in  raspect 
thereof:  Hdd, — 
(1)  That  the  jointress  was  not  as  a  purchaser  for  yalue  or  otherwise  exempt 
from  property  tax. 
*  (2)  That  she  was  entitled  to  have  the  tax  raised  and  paid  out  of  the   *  747 
land  in  addition  to  or  exoneration  of  the  jointure.  —  Floyer  y. 
BankeSf  806. 
PROSECUTION.    See  Bankrupt,  2. 
PROSPECTUS.    See  Shares,  1. 

PUBLIC    COMPANY.      See   Arbitration,    1.      Company.      Shares,   3. 
Winding-up. 

QUALIFICATION.    See  Contributory,  K 

RAILWAY  COMPANY. 

A  railway  company,  who  were  promoting  a  bill  for  a  new  line,  agreed  with 
a  land-owner  that  if  fJie  Act  passed  they  would  pay  him  a  fixed  sum 
for  so  much  of  his  land  as  they  should  want,  and  would  make  for  the 
conyenienco  of  his  estate  such  crossings  as  his  suryeyor  should,  within 
a  month  from  their  taking  possession  of  the  land,  notify  to  them  or 
their  engineer.  Hddf  that  this  could  not  be  construed  as  an  agreement 
to  make  all  necessary  and  proper  crossings  with  a  superadded  direction 
as  to  the  mode  of  ascertaining  them  so  as  to  enable  the  Court  to  ascer- 
tain them  if  not  ascertained  in  that  particular  mode,  but  that,  no  noti- 
fication having  been  made  within  the  time,  there  was  no  contract  which 
the  Court  could  enforce.  —  The  Earl  of  Damley  y.  The  London^  Chat- 
ham^ and  Dover  Bailway  Companj/i,  24. 
See  ARBrTRATiON,  1.    Lands  Clauses  Act,  1,  2,  4.    Promoters. 

BEDEMPTION.    See  Mortgage,  1.    Tenant  for  Life. 

BEFERENCE  AS  TO  TITLE.    See  Specific  Performance,  2. 

BEGISTRATION.    See  Arranging  Debtor,  11.    Evidence. 

REHEARING. 

An  order  to  enlarge  the  period  for  rehearing  a  decree  after  the  expiration  of 
fiye  years  from  its  date  under  Consolidated  Order  81,  r.  1,  ought  not 
to  be  made  ex  parte.  —  Buckeridge  y.  WhaU^,  676. 

RELEASE.    See  Arranging  Debtor,  8. 

REPEAL.    See  Allowance,  2. 

REPRESENTATION. 

A  person  examined  adyersely  on  a  summons  in  bankruptcy  by  creditors  and 
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*  748       assignees  is  under  no  obligation  except  that  of  fuUj  and  *  sufficiently 

answering  questions  put  to  him.  Where,  therefore,  a  person  on  such 
an  examination  did  not  mention  a  right  of  set-off  which  he  had  against 
a  sum  claimed  to  be  due  from  him  to  the  estate,  and  subsequently  the 
unrealized  credits  were  sold :  Held,  that  he  was  not  precluded  by  the 
omission  from  insisting  on  the  right  of  set-off  as  against  the  purchaser. 
SuggtHio  falsi  or  suppreasio  veri  to  operate  as  a  ground  for  the  postpone- 
ment of  an  equity  must  occur  in  the  transaction  which  dot  locum  con^ 
iractui.  —  Rolt  v.  White,  3G0. 

REPUBLICATION  OF  WILL.    See  Mortoage.  2. 

REPUTEP  OWNERSHIP.    See  Bill  of  Sale. 

RESOLUTION.    See  Costs,  2. 

RESPONDENT.    See  Costs,  1. 


SALE.    See  Vendor  and  Purchaskr,  1. 

SCOTLAND.    See  Annulung,  2. 

SECURED  CREDITOR.    See  AftRANoma  Debtor,  6,  8. 

SECURITY.    See  Will,  2. 

SEPARATE  ESTATE.    See  Husband  and  Wipe. 

SET-OFF.    See  Representation. 

SETTLEMENT.    See  Articles.    Fraud.    Fraudulent  Deed. 

SHARES. 

1.  The  plaintiff  took  shares  in  a  company  formed  for  making  a  railway  in 
Venezuela.  He  took  them  on  the  faith  of  a  prospectus  which  referred 
to  a  concession  for  making  the  railway  as  having  been  made  by  the 
Venezuelan  goyemment  to  the  company,  and  stated  that  the  contractor 
had  guaranteed  a  dividend  of  2^2.  per  cent  on  the  paid-up  capital  dur- 
ing the  construction  of  the  works,  and  that  the  Venezuelan  government 
had  guaranteed  a  dividend  of  9L  per  cent  on  the  paid-up  capital  for 
twenty  years.  The  concession  had,  in  fact,  been  made  to  another  com- 
pany, and  bought  by  this  company  at  a  price  equal  to  one-tenth  of  its 
whole  capital.  The  articles  of  association  showed  that  the  concession 
was  purchased  from  another  company,  and  referred  to  the  agreement 
for  purchase ;  and  the  memorandum  of  association  stated  one  of  the 

*  749  objects  of  the  company  to  be,  acquiring,  by  purchase  or  *  otherwise, 
concessions  from  the  Venezuelan  government.  The  guarantee  of  the 
contractor  for  interest  during  the  construction  was,  in  fact,  limited  to 
20,0002.  in  all  (the  whole  capital  being  500,0002.).  The  guarantee  of 
the  Venezuelan  government  was  for  a  dividend  of  92.  per  cent  while 
the  line,  without  any  default  on  the  part  of  the  company,  failed  to 
produce  it.  The  documents  giving  the  above  guarantees  were  referred 
to  in  the  articles  without  stating  their  contents. 
Held,  that  the  plaintiff  having,  when  he  applied  for  the  shares,  agreed  to  be 
bound  by  the  memorandum  and  articles  of  association,  conid  not  allege 
ignorance  of  their  contents,  and,  therefore,  although  the  prospectus 
ought  to  have  stated  the  fact  of  the  concession  having  been  acouired  by 
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purchase  at  a  heavy  price,  aemble,  the  plaintiff  could  not  have  estab- 
lished any  title  to  relief  on  this  ground. 

But  Tield,  that  although  the  plaintiff  must  be  treated  as  having  notice  of  the 
contents  of  the  memorandum  and  articles,  he  was  not  thereby  affected 
by  such  knowledge  of  the  contents  of  all  the  documents  referred  to  but 
not  set  forth  in  them,  as  to  be  debarred  from  complaining  of  any  decep- 
tive statement  made  to  him  respecting  them ;  that  he  was  entitled  to 
rely  on  the  representations  in  the  prospectus  as  to  the  guarantees  by 
the  contractor  and  by  the  Venezuelan  government,  and  that  these  rep- 
resentations were  so  far  from  being  fair,  honest,  and  bond  fide  state- 
ments, that  he  was  entitled  to  be  relieved  from  his  shares. 

Though  the  representations  in  the  prospectus  of  a  company  ought  not  (owing 
to  the  well-known  prevalence  of  exaggeration  in  such  documents)  to  be 
tried  by  as  strict  a  test  as  is  applied  in  other  cases,  they  are  required 
to  be  fair,  honest,  and  bond  fide.  — Kiech  v.  The  Central  Railway  Com" 
pony  of  Venezuela  {Limited) ,  122. 

2.  In  February  the  directors  of  a  bank  issued  to  the  shareholders  a  circular 

representing  the  affairs  as  extremely  prosperous.  In  May  they  re- 
solved to  issue  the  whole  of  the  unissued  shares,  and  sent  circulars 
offering  them  to  the  existing  shareholders  at  30^  per  share,  the  amount 
to  be  paid  on  or  before  the  1st  of  October ;  if  paid  before  that  time, 
interest  at  62.  per  cent  to  be  allowed,  and  the  allottees  to  be  entitled 
to  a  quarterns  dividend  at  the  end  of  the  year.  B.,  a  shareholder, 
agreed  to  take  twenty- two  of  these  shares  on  the  above  terms,  and 
paid  the  302.  per  share.  On  16th  of  September,  the  bank  stopped  pay- 
ment, and  on  the  24th  a  petition  for  winding  it  up  was  presented,  on 
which  an  order  was  subsequently  made.  Htld^  by  the  Lord  Justice 
Turner,  affirming  the  decision  of  the  yice-Chancellor  Kinderslet, 
disseniiente  the  Lord  Justice  Knight  Bruce,  that  B.  was  a  con- 
tributory in  respect  of  the  twenty-two  shares.  Held,  by  the 
*  Lord  Justice  Turner,  that  the  misrepresentatidns  in  the  report  *  750 
could  not  be  regarded  as  a  proximate  cause  of  B.^s  contract  to 
take  the  shares  so  as  to  enable  him  to  avoid  that  contract.  Held,  by 
the  Lord  Justice  Turner,  disseniiente  the  Lord  Justice  Knight  Bruce, 
that  the  contract  was  not  that  B.  should  purchase  the  shares  on  a  future 
day,  but  become  the  immediate  proprietor  of  them,  subject  to  the  terms 
as  to  interest  and  dividends.  —  In  the  Matter  of  the  Leeds  Banking 
Company,    Barretfs  Case,  80. 

3.  B.  agreed  to  be  a  vice-president  of  a  company,  and  being  informed  that  he 

must  take  shares  as  a  qualification,  he,  in  October,  1846,  applied  for 
shares,  which  were  allotted  to  him,  and  he  paid  the  deposit,  but  never 
executed  the  company's  deed.  Soon  afterwards  he  learnt  tliat  a  quali- 
fication was  not  necessary,  and  refused  to  be  a  shareholder  or  to  pay 
calls.  In  1854  the  directors  resolved  to  sue  him,  and  negotiations  took 
place  which  resulted  in  an  arrangement  between  him  and  the  directors 
that  he  should  pay  502.  and  be  released  from  all  further  liability.  He, 
in  1855,  paid  the  502.,  which  was  entered  in  the  books  of  the  company. 
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The  arrangement  was  confirmed  at  a  general  meeting,  which  was  at- 
tended by  very  few  shareholders,  and  a  report  of  the  resolutions, 
including  that  confirming  the  arrangement,  was  sent  to  all  the  share- 
holders, not,  however,  showing  what  the  terms  of  the  arrangement 
were.  B.  never  afterwards  was  treated  as  a  shareholder,  except  that 
his  name,  which  had  been  returned  to  the  registration  office  as  a 
shareholder,  had  never  been  removed.  In  1861,  an  order  was  made 
for  winding  up  the  company. 

HM^  that  there  was  sufficient  doubt  as  to  B.^s  liability  to  be  treated  as  a 
shareholder  for  the  dispute  between  him  and  the  directors  in  1854  to 
be  considered  a  proper  subject  of  compromise,  and  that  under  the 
powers  given  to  the  directors  by  7  &  8  Yir^t.  c.  110,  §  27,  and  the  deed 
of  settlement,  the  arrangement  was  valid. 

Whether,  supposing  the  arrangement  to  have  been  uUra  vires,  it  would  not 
have  been  supported  on  the  ground  of  acquiescence  and  lapse  of  time, 
qucere  ?  —  In  the  Matter  of  the  Agriculturist  Cattle  Insurance  Company, 
Lord  Bel  haven's  Case,  41. 

See  CONTRIBUTORT,  1,  2. 

SHIP.    See  Bill  of  Sale. 

SOLICITOR.     See  Promoters. 

SOLICITOR  AND    CLIENT. 

A  solicitor's  lien  for  his  costs  upon  costs  ordered  to  be  paid  to  his  client  by 
the  opposite  party  in  a  suit  remains  notwithstanding  such   solicitor 

*761  having  ceased  to  be  the  client's  solicitor  in  the  suit,  and  *  notwith- 
standing that  he  has  taken  the  client's  body  in  execution  under  a  judg- 
ment against  him  for  the  amount  of  the  solicitor's  costs. 
Semble,  per  Lord  Justice  Knight  Bruce,  that  against  the  judgment  should 
be  allowed  what  had  been  or  might  be  recovered  by  the  lien. —  O'Brien 
V.  Lewis,  606. 

SPECIALTY  DEBTS.    See  Executor. 

SPECIFIC  PERFORMANCE. 

1.  The  defendants,  by  letter  offered  to  sell  a  piece  of  land  to  the  plaintiff  at 

a  certain  price.  The  letter  concluded,  '*  There  will  be  the  usual  clauses 
in  a  contract  and  some  limitations  as  to  the  length  of  the  title  to  be 
shown,  and  other  minor  details."  Held,  that  this  ofier,  with  the  accept- 
ance of  it  in  writing,  did  not  constitute  a  contract  which  the  Court 
could  enforce,  owing  to  the  uncertainty  as  to  the  clauses  to  be  inserted 
and  as  to  the  length  of  title  to  be  shown.  —  Rummens  v.  Robins,  88. 

2.  Defendants,  in  a  vendor's  Mpeoific  pcrlbrmance  suit,  cannot  on  motion 

before  the  hearing  have  a  reference  as  to  title  without  prejudice  to  any 
question  in  the  cause,  where  they  have,  by  their  answer,  set  up  other 
defences  beyond  want  of  title. 
Per  Ix)rd  Justice  Turner.  —  Qucere,  if  such  defendants  can,  under  any  cir- 
cumstances, have  such  reference.  -^  Reed  v.  The  Dofi  Pedro  North  Del 
Rey  Gold  Mining  Company  {Limited),  593. 
See  Railway  Company.    Vendor  and  Purchaser,  2. 
STAMP.    See  Evidence. 
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STAYING  PROCEEDINGS.    See  Lancaster  Duchy  Court. 

STAYING  PROCEEDINGS  PENDING  APPEAL.    See  Appeal,  3. 

STOCK.    See  Lunacy. 

SUFFICIENCY. 

The  plaintiff,  in  answer  to  interrogatories  founded  on  a  concise  statement, 
stated  that  documents,  the  production  of  which  was  sought,  were  in 
the  possession  of  his  clerks  at  New  Orleans,  and  could  not  be  selected 
and  produced  without  the  plaintiff  himself  going  to  New  Orleans,  which 
he  could  not  safely  do  on  account  of  the  civil  war  and  his  being  pro- 
scribed :  Held,  that  the  answer  was  insufficient  for  not  showing  that  the 
plaintiff  had  tried  to  obtain  the  required  information.  —  Meriens  v. 
Haigh,  628. 

SUPPLEMENTAL  BILL.    See  Appeal,  2.    Corporation. 

SUSPICION.    See  Bankrupt,  2. 


♦  TAX.    See  Property  Tax.  ♦  752 

TENANT  FOR  LIFE. 

A  tenant  for  life  of  mortgaged  property,  which,  subject  to  the  mortgage,  was 
in  settlement,  presented  a  petition  in  a  suit  between  persons  claiming 
under  the  mortgagee,  who,  on  his  side,  had  settled  the  mortgage  debt; 
and  by  such  petition  the  petitioner  sought  liberty  to  pay  into  Court  the 
mortgage  debt,  and,  on  so  doing,  an  order  for  transfer  of  the  mort- 
gage to  her,  or  to  such  person  or  persons  as  she  should  direct.     Held, 
affirming  the  decision  of  yice-Chancellor  Kindersley,  that  the  petition 
was  rightly  dismissed  with  costs,  as,  in  the  absence  of  special  contract, 
all  that  a  mortgagee  is  compellable  to  do  is  to  reconvey  to  the  mort- 
gagor or  his  a:?signs,  and  he  may  refuse  to  convey  the  mortgaged 
premises  to  any  one  who  is  to  become  by  that  conveyance  mortgagee 
or  assignee  of  the  mortgagee.  — James  v.  Biou  (3  Swanst.  234,  241), 
followed. 
The  tenant  for  life  of  property  held  by  a  mortgagee  in  possession  filed  a  bill 
to  redeem  all  the  charges  on  the  property,  including  a  legacy  charged 
upon  it  by  the  will  of  an  ancestor  of  her  testator ;  for  an  account  of 
what  was  due  to  herself  in  respect  of  the  excess  of  the  rents  received 
by  the  mortgagee  beyond  interest  on  the  mortgage  debt ;  for  a  charge 
upon  the  property  in  respect  of  what  was  so  due ;  and  for  consequential 
relief:  Held, — 

(1)  That  she  had  a  right  to  a  charge  upon  the  property  for  the  excess. 

(2)  That  she  had  a  right,  in  case  she  redeemed,  to  all  the  costs  of  the  suit 

as  against  the  parties  taking  in  remainder  under  her  testator's  will. 
Form  of  decree  in  these  respects,  and  directing  redemption  according  to  the 
priorities  of  the  incumbrances  and  the  rights  of  the  parties  taking  under 
the  plaintiff's  testator's  will,  and  of  settling  the  ultimate  equity  of 
redemption  subject  to  the  trusts  of  such  will ;  also  as  regarded  a  deriva- 
tive mortgage.  —  Colyer  v.  Colyer,  Pawley  v.  Colyer,  676. 

See  Lands  Clauses  Act,  3. 
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TENANT  FROM  YEAR  JO  YEAR.    See  Injunction,  1. 
TENANT  IN  COMMON.    See  Articles.    Lands  Clausbs  Act,  3. 
TIME.    See  Appeal,  4. 

TITLE,  REFERENCE  AS  TO.    See  Spectpic  Pbrforbcancb,  2. 
TRANSFER.    See  Tenant  for  Life. 

TRUST,  EXECUTORY.    See  Articles. 
•753    ♦TRUST  DEED.    See  Allowance,  1.    Arranging  Debtor. 
TRUSTEE. 
Trustees  are  not  liable  to  the  cestuia  que  trusient  for  money  belonging  to 
the  trast  which  their  co-trustee  gets  into  his  possession  without  their 
consent  or  knowledge  and  by  a  fraud  upon  them.     Semble. 
If  joint  trustees  draw  a  check  for  the  trust  moneys  upon  the  bankers  in  whose 
hands  such  moneys  are,  and  cross  that  xsheck  with  the  name  of  certain 
other  bankers,  and  having  so  crossed  it  deliver  it  to  one  of  their  num- 
ber for  the  purpose  of  paying  it  into  the  bank  of  the  bankers  with 
whose  name  the  check  is  crossed,  the  co-trustees  are  not  liable  for  the 
misapplication  of  the  money  by  the  trustee  to  whom  the  check  is  deliv- 
ered, if  he  strike  out  the  crossing  from  the  check,  and  then  receive  and 
misapply  the  money.     Semble,  —  Barnard  v.  Bagshaw,  In  re  The  Lake 
Baihurat  Australasian  Odd  Mining  Company^  355. 
See  Vendor  and  Purchaser,  1. 


ULTRA  VIRES.    See  Company.    Shares,  3. 
UNCERTAINTY.    See  Specific  Performance,  1. 
UNDUE  INFLUENCE.    See  Fraud. 


VACATING  DECREE.    See  Dismissal  of  Bill,  1. 
VACATING  ENROLMENT.     See  Decree. 
VENDOR  AND  PURCHASER. 

1.  Trustees  of  real  estate,  having  no  power  of  leasing,  granted  leases  of  it, 

and  afterwards  put  it  up  for  sale  subject  to  the  leases,  the  existence  of 
which,  as  it  was  admitted,  materially  lessened  the  value  of  the  prop- 
erty. The  conditions  of  sale  stated  that  the  leases  were  made  by  the 
trustees  without  authority,  and  provided  that  the  purchaser  should 
make  no  objections  in  respect  of  them.  The  purchaser  refused  to  com- 
plete, and  contended  that  the  conditions  were  not  binding  as  being  a 
stipulation  that  he  should  concur  in  a  breach  of  trust.  Held,  by  the 
Lord  Justice  E^nioht  Bruce  (the  Lord  Justice  Turner  inclining  to 
the  same  opinion),  that  the  conditions  precluded  the  purchaser  from 
objecting  to  the  title  on  the  ground  of  the  existence  of  the  leases.  — 
MichoUs  V.  Corhelt,  18. 

2.  In  a  suit  by  a  purchaser  for  specific  performance,  an  injunction  to  restrain 

the  vendor  from  reselling  the  property  was  dissolved,  it  not  being  clear 
that  the  plaintiff  would  be  able  to  establish  his  right  to  specific  per- 
formance, and  it  appearing  that  the  granting  the  injunction  would,  in 
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case  of  the  plaintiff^s  altimately  failing,  bo  more  injurions  to  the 
defendant  *  than  the  refusal  of  it  woald  be  to  the  plaintiff  in  the   *  754 
event  of  his  ultimately  succeeding.  —  Hadley  y.   The  London 
Bank  of  Scotland  (Limited),  68. 
See  Arrakqing  Debtor,  6.    Shares,  2.    Specific  Prrforuange. 
VIRES,  ULTRA.    See  Company.    Shares,  3. 


WAIVER.    See  Representation.    . 

WILL. 

1.  By  a  will  made  before  the  Ist  of  January,  1838,  a  testatrix,  as  to  the 
**  estates  ^^  wherewith  it  had  pleased  Ood  to  bless  her,  gave,  devised, 
and  disposed  thereof  in  manner  following,  that  was  to  say :  First,  she 
gave  and  devised  to  A.  and  B.,  and  their  heirs,  certain  specified 
hereditaments  of  gavelkind  tenure  (not  using  the  word  ** estate"),  to 
hold  the  said  several  premises,  with  their  appurtenances,  unto  the  said 
A.  and  B.,  tlfeir  heirs  and  assigns,  to  and  for  the  several  uses,  '*  estates," 
intents,  and  purposes  thereinafler  expressed,  limited,  and  declared  of 
and  concerning  the  same  (that  was  to  say),  to  the  use  of  her  grandson 
S.  for  his  life,  and  from  and  after  the  determination  of  that  estate,  to 
the  use  and  behoof  of  the  said  A.  and  B.,  and  their  heirs,  during  the 
life  of  S.,  in  trust  to  preserve  the  contingent  uses  and  remainders  there- 
inisifter  limited;-  and  from  and  immediately  afler  the  decease  of  S.,  to 
the  use  of  all  and  every  of  the  child  and  children,  if  more  than  one,  of 
his  body  lawfully  begotten  or  to  be  begotten  (without  any  words  of 
inheritance) ;  but  if  he  should  die  without  leaving  such  issue,  then  to 
the  use  and  behoof  of  her  grandson  C.  for  his  life.  Then  there  were 
trusts  to  preserve  contingent  uses  and  remainders,  and  then  the  property 
was  to  go  to  the  children  of  C.  in  precisely  the  same  terms  without  any 
words  of  inheritance;  but  if  C.  should  die  without  leaving  such  issue, 
then  to  the  use  and  behoof  of  the  testatrix^s  three  granddaughters,  D., 
£.,  and  F.,  their  heirs  and  assigns  for  ever,  as  tenants  in  common. 
Th'ese  dispositions  were  followed  by  a  devise  of  other  lands  to  A.  and 
B.,  to  uses  in  favour  first  of  C.  and  his  children,  and  then  of  S.  and  his 
children,  in  precisely  the  same  terms  mutatis  mutandis.  But  beyond 
what  is  stated,  there  was  no  devise  of  real  estate  in  the  will. 
S.  died  leaving  children  who  survived  him,  but  there  was  no  child  either  of 

S.  or  C.  at  the  date  of  the  will  or  of  the  testatrix^s  death. 
Held,  that  the  children  of  S.  took  only  life-estates  in  joint-tenancy  in  the 
specified  hereditaments,  and  that,  subject  to  such  life-estates,  the 
beneficial  inheritance  descended  as  undisposed  of  *  to  the  testa-    *  755 
trix^s  gavelkind  heirs,  the  gifts  over  to  C.  and  his  children,  and 
to  D.,  £.,  and  F.,  their  heirs  and  assigns,  having  failed  by  reason  of 
S.^s  death  leaving  children. 
Per  the  Lord  Justice  Turner.  —  Where,  in  a  will  operating  under  the  old  law, 
there  is  a  devise  of  lands  without  words  of  limitation  followed  by  a 
devise  over,  the  question  whether  the  first  devisee  takes  in  fee  is  one 
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which  in  each  case  must  depend  upon  the  intention  to  be  collected  from 
the  will ;  and  the  devise  over  upon  a  contingency,  as  part  of  a  continued 
series  of  limitations  in  the  above  will,  was  not  sufficient  to  manifest  an 
intention  to  give  the  fee  to  the  children  of  S. 
One  of  B.'s  children  mortgaged  his  interest  in  the  property:  Beldf  that 
thereby  the  joint-tenancy,  so  far  as  it  affected  that  share,  was  severed, 
and  the  intestacy  as  to  it  after  his  death  was  accelerated.  —  In  re  Pol- 
larcTs  Estate,  541. 

2.  A  testator  directed  8000Z.  stock  to  be  purchased  in  the  names  of  the  trus- 

tees and  the  income  to  be  paid  to  a  tenant  for  life ;  and  if  she  married 
with  a  person  of  good  character,  having  a  property  equal  in  value  to 
the  stock,  and  if  he  should  before  the  roafriage  well  and  effectually, 
and  to  the  good-liking  of  the  trustees,  settle  or  secure  to  be  paid  to  or 
for  the  issue  of  the  marriage  a  sum  equal  to  the  provision  made  for  the 
issue  by  the  will;  then  the  testator  gave  1000/.  of  the  stock  to  each  of 
the  children  of  the  marriage,  not  exceeding  eight ;  and  if  more,  the 
8000/.  stock  equally  among  them :  Held,  that  »  bond  of  the  husband, 
approved  of  by  the  trustees,  was  a  sufficient  fulfilment  of  the  condition 
of  the  bequest.  —  Bacchus  v.  Gilbee,  677. 

3.  A  testator  bequeathed  leaseholds  upon  trust  to  pay  the  rents  to  his  daugh- 

ter, a  married  woman,  for  her  separate  use ;  but  if  his  daughter  should 
die  before  the  expiration  of  the  lease,  then  upon  trust  to  invest  the 
rents  and  allow  the  same  to  accumulate  for  the  benefit  of  the  children 
of  the  daughter  living  at  her  death.  Other  leaseholds  were  bequeathed 
in  favour  of  the  testator^s  two  sons  and  their  respective  children  in  the 
same  terms,  except  that  the  limitation  as  to  separate  use  was  omitted. 
The  daughter  purvived  the  testator,  but  died  before  the  expiration  of  the 
lease  without  ever  having  had  a  child.  Held,  by  the  Lord  Justice 
Knight  Brucb,  affirming  the  decision  of  the  Master  of  the  Rolls  (the 
Lord  Justice  Turnxr  doubting),  that  upon  the  true  construction  of  the 
will  the  daughter  took  an  absolute  interest  in  the  first-mentioned  lease- 
holds. —  Watkins  v.  Weston,  434. 

4.  A  testator  directed  his  residuary  estate  to  be  invested,  and  when  and  as 

A.,  B.,  C,  and  D.  severally  attained  their  respective  ages  of  twcnty- 
766  one  years,  he  gave  to  each  *  of  them  severally  the  interest  o^ne-fourth 
of  the  invested  residue  for  their  several  lives;  and  in  case  either  of 
them  should  die  under  the  age  of  twenty-one  years,  and  without  leav- 
ing lawful  issue,  then  the  testator  gave  the  interest  to  which  such 
deceased  legatee  was  entitled  to  the  survivors  or  survivor  of  them  for 
her,  his,  and  their  several  and  respective  lives ;  and  from  and  after  the 
decease  of  either  of  the  said  four  legatees  leaving  lawful  issue  her  or 
him  surviving,  the  testator  bequeathed  the  principal  to  the  interest 
whereof  such  deceased  legatee  had  been  entitled  in  her  or  his  lifetime 
amongst  such  issue;  and  he  also  gave  to  such  issue  the  share  and 
interest  of  the  principal  to  the  interest  whereof  their  deceased  parent 
would  have  been  entitled  in  case  he  or  she  had  lived  to  survive  any 
other  of  the  said  four  legatees  who  should  afterwards  die  without  issue. 
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And  in  caso  all  the  said  four  legatees  should  die  without  either  of  them 
leaving  lawful  issue,  the  testator  gave  the  whole  of  his  residuaxy  estate 
over.  A.  died  in  the  testator^s  lifetime  a  minor,  and  without  having 
been  married.  B.  survived,  the  testator,  attained  majority,  married 
and  died  without  having  had  a  child :  Hdd,  that  C.  and  D.  were  enti- 
tled by  force  of  the  will  to  the  entire  income  of  the  residue  for  their 
joint  lives  as  from  the  death  of  B.,  and  that  there  was  no  intestacy  as 
to  such  income. 
Per  Lord  Justice  Turkbr.  —  The  word  "  and"  italicized  above  ought  not  to 
be  read  "  or.^'  Such  a  construction  is  only  admissible  when  the  con- 
text of  a  will  makes  it  evident,  or  at  all  events  furnishes  very  strong 
grounds  for  presuming  that  it  was  so  intended ;  and  there  was  no  such 
intention  to  be  collected  from  the  context  of  the  will  in  question.  — 
Coaies  V.  Hari^  Barrett  v.  Hart,  504. 

5.  Gift  by  will  to  M.  C.  for  life,  and  after  her  death  to  "  all  and  every  the 

children  of  the  said  M.  G.  who  shall  survive  me : "  Held,  to  include 
children  of  M.  C.  bom  after  the  death  of  the  testator.  —  In  re  Clarke'a 
Estate,  111.  * 

6.  To  effect  a  reconversion  (from  money  into  land,  or  vice  versa),  the  parties 

directing  it  must  be  absolutely  interested  in  the  property  in  question. 
If  they  have  only  a  limited  or  defeasible  interest,  there  can  be  no  con- 
version. 
Circumstances  under  which  land,  directed  by  a  will  to  be  converted  into 
money,  was  held  not  to  have  been  reconverted  into  land  by  the  acts  of 
the  parties  interested.  —  Sisson  v.  OUes,  614. 

7.  A  testator  gave  in  the  commencement  of  his  will  various  pecuniary  lega- 

cies, including  one  of  nineteen  guineas  to- a  charity,  which  he  directed 
to  be  paid  out  of  his  personal  estate.  He  then  made  a  general  devise 
and  bequest  of  all  his  real  and  personal  estate  to  trustees,  who 
were  also  his  executors,  and  the  trustees  of  the  real  *  estate  were  *  757 
to  collect  and  manage  the  same  and  receive  the  rents  and  profits 
thereof,  with  power  to  grant  leases  of  the  same  on  such  terms  as  they 
should  think  advantageous  and  proper,  and  with  power  also,  if  they 
should  '*  consider  it  advisable,  but  not  otherwise,^^  to  sell  his  real  estate, 
or  any  part  thereof,  by  public  or  private  sale,  in  such  numner,  at  such 
time  or  times,  and  for  such  prices  as  they  should  think  proper.  He 
then  proceeded  to  direct  that  his  personal  estate  should  be  collected, 
and  that  the  proceeds  of  that  estate,  together  with  the  proceeds  result- 
ing from  any  sale  of  the  real  estate,  should  be  invested  in  the  funds. 
He  then  gave  the  income  of  the  whole  of  his  estate,  the  real  estate,  if 
unsold,  and  of  the  funds  which  should  be  so  invested,  to  his  wife  for 
life,  and  at  the  death  of  the  wife  he  directed  several  other  legacies  to 
be  paid,  including  a  legacy  of  1002.  to  a  charity,  which  he  again  directed 
should  be  paid  out  of  his  personal  estate ;  and  subject  to  those  legacies 
and  at  the  death  of  his  wife,  and  subject  to  a  provision  for  any  child  of 
which  she  might  be  enceinte  at  his  death  (which  failed  in  fact  by  reason 
of  there  being  no  such  child),  he  directed  the  whole  income  of  all  his 
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real  and  personal  estate  to  be  paid  to  his  wife^s  niece  for  life ;  and  at 
her  death  he  directed  a  legacy  of  5002.  to  be  paid  to  a  charity,  which 
he  again  directed  should  be  paid  oat  of  his  personal  estate :  Hddf  — 

(1)  That  the  5002.  charitable  legacy  was  not  to  be  postponed  to  the  other 

legacies,  it  being  clear  on  principle  and  settled  by  authority,  that 
although  a  legacy  is  deferred  as  to  its  time  of  payment,  it  must  rank 
equally  with  other  legacies  in  the  distribution  of  assets  which  are 
directed  to  be  immediately  paid,  and  that  the  trustees  were  bound  to 
provide  for  the  payment  of  the  5002.  legacy  at  the  time  when  they 
applied  themselyes  to  the  payment  of  the  other  legacies., 

(2)  That  the  two  first  given  charitable  legacies  had  no  precedence  bver  the 

6001.  legacy. 

(3)  That  the  proceeds  of  sales  of  parts  of  the  testator^s  real  estate  by  the 

trustees,  under  their  power,  having  proved  insufficient  for  the  payment 
of  the  legacies  other  than  the  charitable  legacies,  so  as  to  leave  the 
pure  personal  estate  for  the  payment  of  the  charitable  legacies,  the  case 
had  arisen  in  which  the  trustees  ought  to  have  '*  considered  it  advisable  '* 
to  sell  the  real  estate,  under  their  power  to  do  so,  however  discretionary 
in  its  form,  for  the  purpose  of  paying  the  general  legacies,  the  testator 
having  devoted  the  proceeds  of  any  sale,  when  made,  to  the  payment 
of  the  legacies. 
Directions  given  for  marshalling  assets  in  favour  of  a  charity,  the  testa- 

*  758       tor  himself  having  so  expressed  *  his  intention.  —  NickisBony,  Cockill, 

623. 

See  Annuity.    Lboact.    Mortgage,  2,  3. 
WILL,  PARTNERSHIP  AT.    See  Partnership,  3. 
WINDING-UP. 

In  winding-up  a  joint-stock  company  under  the  Joint-stock  Companies  Act, 
1856  (19  &  20  Vict.  c.  47),  interest  on  simple  contract  debts  cannot  be 
raised  by  a  call  made  under  the  82d  section  for  the  purpose. 
QucBre,  whether  interest  on  debts  in  their  nature  or  by  original  contract 

carrying  interest  can  be  so  raised. 
Qu€ere,  whether  the  2Cth  rule  of  the  Order  of  the  11th  November,  1862, 
issued  under  the  Companies  Act,  1862,  is  not  tdlra  vires  and  unauthor- 
ized by  the  Act.  —  In  re  Hadfidd*s  Patent  C<uk  and  Package  Company 
{Limited),  Ex  parte  Greenwood,  603. 

See  CoNTRiBUTORT,  1,  2.    Shares,  3. 

YEAR  TO  YEAR.    See  Injunction,  1. 
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